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The  volume  of  laws  quoted  as  the  "Revised  Statutes'' 
or  "Rev.  Stat./'  refers  to  the  edition  prepared  in  1866,  by 

E.  ESTABROOK.  . 


The  volume  of  laws  quoted  as  the  "Greneral  Statutes" 
or  "Gen.  Stat./'  refers  to  the  edition  prepared  in  1873,  by 
Guy  a.  Brown. 


Acts  of  various  years  are  cited  by  a  reference  to  the  vol- 
ume of  laws  of  the  year  in  which  they  were  passed. 


The  volume  of  laws  quoted  as  the  "Compiled  Statutes" 
or  "Comp.  Stat./'  refers  to  the  edition  prepared  in  1881, 
by  Guy  A.  Browk. 


This  volume  contains  a  report  of  all  decisions  handed 
down  prior  to  January  term,  1883,  not  previously  reported. 


The  syllabus  of  each  case  in  this  volume  was  prepared 
by  the  judge  writing  the  opinion,  in  accordance  with  Rule 
XIV.  All  of  the  judges  concurred  in  the  opinion,  except 
where  specially  noted. 

Lincoln,  Ja/n.  1, 1883. 


The  following  amendments  to  rules  have  been  made  by 
the  court: 

Rule  III. 

Whenever  a  cause  is  reached  in  the  regular  order  on 
trial  of  cases^  and  neither  party  appears  in  person  or  by 
attorney,  the  cause  shall  be  disposed  of  as  the  court  shall 
deem  proper,  according  to  the  state  and  condition  of  the 
case,  unless  one  or  more  of  the  judges  of  the  court  have 
participated  in  such  cause  in  the  court  below,  as  judge  or 
counsel. 

Rule  XVI. 

A  motion  for  a  re-hearing  may  be  filed  as  of  course,  at 
any  time  within  forty  days  from  the  filing  of  the  opinion 
of  the  court  in  the  case.  Such  motion  must  specify  dis- 
tinctly the  grounds  upon  which  it  is  based,  and  be  accom- 
panied by  a  printed  brief  of  the  argument  of  counsel,  and 
the  authorities  cited  in  its  support.  If,  upon  examination, 
the  court  shall  think  such  argument  worthy  of  an  answer, 
it  will  so  indicate,  fixing  a  time  for  the  hearing  of  the  mo- 
tion, of  which  due  notice  in  writing  shall  be  served  upon 
the  adverse  parties,  or  their  attorneys  of  record,  by  the 
party  making  the  motion.  Copies  of  briefs  shall  also  be 
served  as  in  other  cases,  so  far  as  practicable. 
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SUPREME  COURT  OF  NEBRASKA 


JULY  TERM,  1882. 


Smith  &  Crittenden,  plaintiffs  in  error,  v.  George 
W.  Steele  and  others,  defendants  in  error. 

Attachment  of  homestead  for  debt  prior  to  issuance  of 
patent.  S.  &  C.  caused  an  attachment  to  he  issued  and  levied 
upon  lands  entered  by  S.  as  a  homestead  under  the  laws  of  the 
United  States,  the  debt  being  contracted  before  the  patent  was 
issued.  S.  had  conveyed  before  the  attachment  was  levied. 
Judgment  was  recovered  in  the  action  and  the  land  ordered 
sold.  In  a  suit  to  subject  the  land  to  the  payment  of  the 
plaintiffs'  judgment,  Heldj  That  in  no  event  was  the  land  liable 
to  be  sold  upon  executioH  or  attachment  for  a  debt  contracted 
before  the  patent  was  issued. 

Error  to  the  district  court  for  Butler  county.     Tried 
below  before  Post,  J. 


PRESENT: 
Hon.  GEORGE  B.  LAKE,  Chief  Justice.  is      J 

"     AM  ASA  COBB,  IjuDGKS  ' 

"     SAMUEL  MAXWELL,  /  J^^«™- 
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»  

jP.  B  Hart,  for  plaintifis  in  error. 

The  sixth  iinding  of  facts  by  the  referee  is  as  follows  : 
Sixth — ^That  in  the  summer  or  early  fall  of  1876,  the 
defendant,  Greor^  W.  Steele,  then  the  acting  manager  of 
the  Alexis  Mercantile  Association,  in  a  conversation  at 
Council  Blufis,  Iowa,  with  A.  J.  Crittenden,  one  of  the 
plaintifis,  and  others,  stated  and  represented  to  the  said 
plaintifis,  for  the  purpose  of  obtaining  an  extension  of  the 
time  of  payment  of  a  portion  of  said  indebtedness  and  ob- 
taining further  credit,  "that  he  was  a  single  man  aud  the 
owner  of  two  hundred  and  forty  acres  of  land,  in  Butler 
county,  which  was  liable  for  the  said  indebtedness,  and  was 
not  exempt  from  an  execution  for  such  indebtedness." 
That  the  plaintifis,  relying  upon  such  statements,  did  extend 
the  time  of  payment  upon  the  indebtedness  then  due,  and 
did  give  other  credits  in  the  sale  of  other  goods,  relying 
upon  such  statements.  That  said  defendant,  Geo.  W.  Steele, 
did  not  have  any  real  estate  other  than  that  mentioned  in 
the  pleadings.  Said  plaintiffs  had  no  other  knowledge  or 
means  of  knowledge  to  them  accessible  at  that  time  [the 
records  of  said  Butler  county  being  over  one  hundred  miles 
distant]  as  to  defendant  George  W.  Steele's  financial  condi- 
tion, than  as  to  them  stated  above. 

To  the  defense  that  the  land  in  suit  was  a  government 
homestead  we  plead  an'  estoppel  predicated  upon  the  above 
finding.  Under  the  doctrine  of  estoppel  in  pais  this  defense 
should  have  been  sustained.  Bigelow  on  Estoppel,  chap. 
18,  The  position,  that  inasmuch  as  the  statute  in  express 
terms  exempts  homestead  property  from  debts  contracted 
prior  to  the  issuance  of  the  patent  therefor,  that  to  apply 
the  doctrine  of  estoppel  would  be  to  abrogate  the  law  above 
referred  to,  is  untenable.  Nycum  v.  McAllister,  33  Iowa, 
375.  Cheney  v.  White,  5  Neb.,  264.  Jones  v.  Yoakam,  5 
Xeb.,  265.  Bellinger  v.  White,  5  Neb.,  399.  Long  v. 
(Mp,  14  Kan.,  412. 
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In  oonnection  with  the  foregoing  authorities^  we  refer  the 

court  to  the  fifth  finding  of  facts,  wherein  it  appears  that 

the  defendant,  Geo.  W.  Steele,  entered  into  the  occupancy 

of  said  tract  in  the  year  1870,  and  was  entitled  to  make 
final  proof  and  receive  his  patent  therefor  in  1875,  one  year 

prior  to  the  contracting  of  plaintiff's  debt. 

jE  R.  DeaUy  for  defendants  in  error,  cited  Derby  v.  Wey- 
rich,  8  Neb.,  174.  Bump  on  Fraudulent  Conveyances,  242. 
Defendants  are  not  estopped  by  conversations  of  Steele,  the 
promise  was  not  to  pay  his  debt  but  the  debt  of  the  asso- 
ciation, and  was  void  under  the  statute  of  frauds.  The 
property  was  not  liable  to  attachment  for  that  debt,  under 
any  circumstances,  being  a  United  States  homestead,  and  the 
patent  therefor  not  having  at  that  time  been  issued. 

Maxwell,  J. 

This  is  an  action  in  the  nature  of  a  creditor's  bill  to  sub- 
ject certain  real  estate  formerly  owned  by  Steele  to  the  pay- 
ment of  the  plaintiffs'  judgment.  The  cause  was  referred 
to  a  referee,  who  found  that  on  the  third  day  of  February, 
1877,  the  plaintiffs  caused  an  attachment  to  be  levied  upon 
the  land  in  controversy  in  an  action  pending  in  the  district 
court  of  Butler  county;  that  a  judgment  was  rendered 
thereon  in  favor  of  the  plaintifis  in  December,  1879,  and 
said  real  estate  ordered  sold ;  that  prior  to  the  levy  of  said 
attachment,  Steele  had  conveyed  the  land  in  controversy  to 
his  sister  without  consideration,  and  with  intent  to  hinder 
and  delay  creditors,  and  that  the  grantee  in  the  deed  had 
full  knowledge  of  this  purpose;  that  the  land  in  question 
was  a  homestead  entered  under  the  laws  of  the  United 

States,  the  date  of  settlement  being ,  1870,  and  the 

patent  being  issued  February  20,  1878,  and  afl«r  the  debt 
on  which  judgment  was  recovered  was  contracted..  There 
are  other  findings  in  the  case  to  which  it  is  unnecessary  to 
refer.     The  referee  found  that  the  land  in  question  was  not 
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liable  for  the  plaintifls'  claim.  The  court  below  confirmed 
the  report.  The  plaintiff  brings  the  cause  to  this  court  on 
a  petition  in  error. 

The  only  question  for  determination  is,  is  the  land  in 
dispute  liable  upon  the  plaintiffi'  judgment?  Section  four 
of  the  act  of  Congress  of  May  20,  1862,  granting  home- 
steads on  public  lands  (sec.  2296,  Rev.  Stat.  U.  S.),  pro- 
vides that :  "  No  lands  acquired  under  the  provisions  of  this 
act  shall,  in  any  event,  become  liable  to  the  satisfaction  of 
any  debt  or  debts  contracted  prior  to  the  issuing  of  the 
patent  therefor.'^ 

The  statute  making  the  grant  provides  as  one  of  the  con- 
ditions thereof  that  in  no  event  shall  the  land  thus  granted 
be  liable  for  debts  contracted  before  the  patent  was  issued — 
that  is,  is  not  liable  to  be  levied  upon  under  an  execution 
or  attachment.  This  being  so,  the  defendant  Steele  had  a 
right  to  convey  the  land  in  question  to  whom  he  pleased, 
and  for  such  consideration,  or  no  consideration,  if  he  saw 
fit  to  do  so,  and  the  plaintiffs  have  no  cause  of  complaint 
on  that  ground,  and  cannot  predicate  a  right  of  action 
thereon. 

The  case  of  Bellinger  v.  White,  5  Neb.,  399,  is  cited  by 
the  plaintifis  to  sustain  the  attachment,  but  it  is  not  in 
point.  In  that  case  plaintiff  made  a  settlement  upon  his 
homestead  on  the  fourth  day  of  November,  1864,  and  the 
patent  was  issued  on  the  first  day  of  October,  1871.  In 
the  spring  of  1871  the  land  was  assessed,  and  the  land 
afterwards  sold  for  the  taxes  levied  thereon.  The  action 
was  brought  to  enjoin  the  execution  of  the  tax  deed  and  to 
have  the  taxes  declared  null  and  void. 

The  plaintiff  in  that  case  sought  the  aid  of  a  court  of 
equity  to  be  relieved  from  a  cloud  upon  his  title  without  an 
offer  to  do  equity.  The  court  held  that  he  was  the  equitable 
owner  of  the  land  from  the  time  that  he  was  entitled  to  a 
patent  therefor,  and  that  he  could  not  all^  his  own  failure 
to  obtain  the  same  as  a  cause  for  equitable  relief.     But  that 
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cause  has  no  application  to  the  one  at  bar.  It  is  very  clear 
that  the  land  in  dispute  is  not  liable  for  the  plaintifis' 
claim.     The  judgment  is  therefore  affirmed. 

Judgment  affirmed. 


19    54S| 

Friedhoff  &  Co.,  plaintiffs  in  error,  v.  Marshaij.  1 13  "51 
Smith,  defendant  in  error. 

Landlord  and  Tenant:  parol  leasb.  A  parol  lease  for  two 
years,  althoagh  void  by  the  statute,  yet  if  the  tenant  enter  into 
possession*  is  valid  as  a  lease  for  one  year. 

Error  to  the  district  court  for  Platte  county.  Tried 
below  before  Post,  J. 

WhitmoyeTj  Gerrrard  &  Post,  for  plaintiflfe  in  error. 

Verbal  lease  was  absolutely  void.  Comp.  Stat.,  chap.  32, 
sees.  3,  5.  Proofs  do  not  show  tenancy  from  year  to  year. 
One  essential  ingredient  in  such  a  tenancy  is  the  agreement 
to  pay  an  annual  rent.  Morrill  v,  Mackman,  24  Mich., 
286.  The  rent  agreed  upon  in  tliLs  case  was  $40  per  month. 
The  statement  of  the  defendant  in  error  that  it  was  $480 
per  year  is  at  mast  but  a  conclusion  or  computation. 
In  all  cases  of  doubt  as  to  construction,  the  tenant  is 
most  favored  by  law.  Taylor's  Landlord  and  Tenant,  81. 
The  rent  being  payable  monthly,  the  tenancy  was  from 
month  to  month,  and  might  be  terminated  on  one  month's 
notice.  Id.,  61.  Anderson  v.  Prindle,  23  Wend.,  616. 
WiU  V.  Mayor,  6  Rob.,  N.  Y.,  447.  Ellis  v.  Paige,  1 
Pick.,  43. 

W.  S.  Geer,  for  defendant  in  error. 

The  contract  was  good  as  a  lease  for  a  year.  MorriU 
v.  Machman,  24  Mich.,  286.     People  v,  Rickert,  8  Cow., 
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226.     McDowell  v.  Simpson^  3  Watts,   129.     iro/)/^^  v. 
Gustamis,  48  Wisconsin,  48. 

MAXWEIiL,  J.  ( 

This  is  an  action  brought  in  the  district  court  of  Platte 
county  by  Smith  against  the  plaintifls  in  error  to  recover 
the  balanw  due  for  the  rent  of  certain  premises  for  one 
year  on  a  verbal  lease.  The  answer  is  a  general  denial  and 
plea  of  payment,  A  4'eixliet  was  rendered  in  the  court 
below  in  favor  of  Smith  for  the  sum  of  $210,  upon  which 
judgment  was  rendered.  The  cause  is  brought  into  this 
coui't  by  ])etition  in  error. 

It  appears  from  the  evidence  that  Smith  rented  a  store- 
room to  the  plaintiffs  in  error  for  the  period  of  two  yeai's 
from  the  first  day  of  March,  1880,  at  the  rent  of  $40  per 
month,  payable  monthly;  that  the  plaintiffs  entei'ed  into 
possession  of  the  pi*emises,  and  remained  in  possession 
until  September,  1880,  when  during  Smith's  temporary 
absence  from  the  state  they  abandoned  the  premises,  leav- 
ing the  keys  with  Smith's  clerk  in  an  adjoining  stoix?. 
Smith  kept  the  store-room  subject  to  the  use  and  control  of 
the  plaintiffs  in  error  until  March  1st,  1881,  and  then 
demanded  the  balance  of  the  rent,  which  the  phiintifts  in 
error  refused  to  pay. 

The  plaintiffs  in  ciTor  claim  that  a  verbal  lease  for  two 
years  is  absolutely  void,  and  no  action  can  be  maintained 
thereon. 

Section  6  of  chap.  32  Comp.  Stat,  provides  that:  "Every 
conti'act  for  the  leasing  for  a  longer  period  than  one  year, 
or  for  the  sale  of  any  lands,  or  any  inteivst  in  lands,  shall 
be  void  unless  the  contract,  or  some  note  or  memorandum 
thereof  be  in  writing,  and  signeil  by  the  party  by  whom 
the  lease  or  sale  is  to  be  made." 

A  })arol  contract  for  the  leasing  of  land  for  a  longer 
period  than  one  year  is  void;  that  is,  there  is  no  authority 
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to  make  the  lease^  but  a  verbal  lease  for  one  year  is  valid; 
and  if  the  tenant  enter  into  possession  under  a  lease  void 
by  the  statute  because  not  in  writing,  and  is  to  pay  rent  at 
stated  periods  within  the  statute^  the  lease  may  be  valid  for 
the  length  of  time  the  parties  had  authority  to  enter  into 
the  contract. 

Here  was  a  lease  for  twenty-four  months,  under  which 
the  tenant  took  possession.  The  parties  had  authority  to 
make  a  lease  for  twelve  months,  and  it  is  only  the  ezcees 
that  is  void,  and  it  is  void  only  because  of  the  limitation 
upon  the  power  to  make  the  contract,  but  to  the  extent  of 
the  authority  the  lease  is  valid.  The  lease,  therefore,  was 
valid  for  one  year.  The  question  whether  the  lease  was 
from  month  to  month  or  by  the  year  was  properly  submits- 
ted  to  the  jury.  It  is  clear  that  justice  has  been  done,  and 
the  judgment  is  affirmed. 

Judgment  affirmed. 


Eliza  Casey,  administratrix,  plaintipf  in  error,  v. 
G.  H.  Peebles,  defendant  in  error. 

1.  Probate  Law:    appeal.    Under  the  act  approved  Feb.  28th , 

1881,  providing  for  appeals  in  certain  cases  from  the  decision 
of  a  county  judge  allowing  or  disallowing  a  claim  against  an 
estate,  an  appeal  may  be  taken  by  filing  a  bond  within  thirty 
days  from  the  date  of  the  order  appealed  from. 

2.  Bond  on  Appeal:  pbactice.    amendment.  Where  the  stat- 

ute requires  two  sureties  upon  a  bond  for  an  appeal,  and  a  bond 
containing  but  one  is  duly  approved,  it  is  not  void,  but  may  be 
amended.  And  it  will  be  sufli(;ient,  unless  objected  to  on  the 
ground  that  it  is  signed  by  but  one  surety. 

Error  to  the  district  court  for  Seward  county.     Heard 
below  before  Post,  J. 


18  7 
16  294 
21    23« 
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Norval  Brothers^  for  plaintiff  in  error. 

Roberfs,  Westover  and  WiUiams,  and  St,  Clair  &  Ander- 
son for  defendant  in  error. 

MA.XWELL,  J. 

On  the  16th  day  of  March,  1881,  G.  H.  Peebles  filed 
a  claim  of  $110.00  for  medical  services  rendered  to  Cor- 
nelius Casey  against  the  estate  of  Cornelius  Casey  deceafled^ 
in  the  county  c^ourt  of  Seward  county,  and  on  the  29th  of 
June  of  that  year  said  court  allowed  $60.00  thereon.  On 
the  22nd  of  July,  1881,  Peebles  filed  in  said  court  an  un- 
dertaking with  one  surety,  which  was  duly  approved,  for  an 
appeal  to  the  district  coui-t.  On  the  2l8t  of  September  of 
that  year,  the  defendants  filed  a  motion  to  dismiss  the  ap- 
peal for  the  following  reasons:  First,  Because  the  appel- 
lant did  not  make  his  application  in  writing  for  an  appeal 
and  file  the  same  in  the  oounfy  court  within  ten  days  after 
the  entry  of  the  decree.  Second,  Because  the  appeal  was 
not  taken  in  the  time  and  manner  provided  by  law,  and  be- 
cause no  lawful  bond  was  filed.  The  motion  was  over- 
ruled, to  which  the  defendant  excepted,  and  in  default  of 
answer  judgment  was  rendered  in  favor  of  Peebles  for  the 
sum  of  $110.  The  cause  is  brought  into  this  court  by  peti- 
tion in  error. 

The  principal  error  relied  on  is  in  overruling  the  motion 
to  dismiss  the  appeal.  The  question  to  be  determined  de- 
pends upon  the  construction  to  be  given  "an  act  providing 
for  an  appeal  from  the  decision  of  the  county  court  in  cer- 
tain matters,"  approved  Feb.  28, 1881,  which  provides  that: 
"In  all  matters  of  probate  jurisdiction,  appeals  shall  be 
allowed  from  any  final  order,  judgment,  or  decree  of  the 
county  court,  to  the  district  court,  by  any  person  against 
whom  any  such  order,  judgment,  or  decree  may  be  made, 
or  who  may  be  afiected  thereby."  Comp.  Stat.,  chap.  20, 
sec.  42. 
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Section  two  provides  that:  "All  appeals  shall  be  taken 
within  thirty  days  after  the  decision  complained  of  is  made." 

Sx»tion  three  provides  that:  "Every  party  so  appealing 
shall  give  bond  in  such  sum  as  the  court  shall  direct, 
with  two  or  more  good  and  sufficient  sureties,  to  be 
approved  by  the  court,  conditioned  that  the  appellant  will 
prosecute  such  appeal  to  effect  without  unnecessary  delay, 
and  pay  all  debts,  damages,  and  costs  that  may  be  adjudged 
against  him.  The  bond  shall  be  filed  within  thirty  days 
from  the  rendition  of  such  decision.  But  an  executor,  ad- 
ministrator, guardian,  or  guardian  ad  litem  shall  not  be  re- 
quired to  enter  into  bond  to  enable  him  to  take  an  appeal.  If 
it  shall  appear  to  the  court  that  such  appeal  wUs  taken  vex- 
atiously  or  for  delay,  the  court  shall  adjudge  that  the  appel- 
lant shall  pay  the  costs  thereof,  including  an  attorney's  fee, 
to  the  adverse  party,  the  court  to  fix  the  amount  thereof, 
and  said  bond  shall  be  liable  therefor  in  cases  where  it  is 
required." 

The  statute  requires  two  sureties,  but  a  bond  with  one 
surety  is  not  void,  and  is  sufficient  unless  objected  to  on  that 
ground.  Even  if  objected  to,  a  new  bond  may  be  filed, 
even  in  the  appellate  court,  to  prevent  a  failure  of  justice. 
(yDea  V.  Washington  Co,,  3  Neb.,  122.  Where  a  bond  is 
approved  by  the  officer  charged  with  that  duty,  the  pre- 
sumption is  that  the  security  is  sufficient,  and  that  the  ap- 
pellee will  not  be  prejudiced  by  the  failure  to  require  more 
than  one  surety.  But  no  objection  is  made  in  the  motion 
on  that  ground.  In  fact  the  second  ground  of  the  motion 
is  too  general  to  be  conjsidered.  A  motion  should  dis- 
tinctly point  out  the  grounds  of  objection,  and  mere  general 
objections  cannot  be  eon.sidci'ed.  The  statute  above  quoted 
allows  thirty  days  in  which  to  take  an  appeal,  and  is  a  com- 
plete statute  in  itself.  It  was  not  open  to  the  objection  of 
Smails  v.  White,  4  Neb.,  353.  Sovereign  v.  The  State,  7 
Id.,  409.  The  appeal  was  projxirly  taken,  and  the  judg- 
ment is  affirmed. 

Judgment  affirmed. 
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16  50?  Daniel  Ly1)ick,  platxtiff  ix  error,  v.  Levi 

^  ^^^  kokner,  defendant  in  error. 

87    477 

13  io|  1.  Liquor  Law:  appeal  fbom  oeder  granting  licexst..  On 
'-j  the  third  day  of  October,  1881,  the  city  council  of  F.  overruled  a 

66  S32  reiuonst ranee  against  granting  a  littense  to  L.  to  sell  intoxicat- 

ing liquors.  The  parties  presenting  the  remonstrance  gave  no- 
tice of  an  intention  to  appeal,  but  no  transcript  was  filed  nor 
was  the  case  docketed  in  the  district  court  until  December  5th  of 
that  year.  Liceuse  was  issued  October  7th.  Heldj  That  as  the  law 
fixed  no  time  in  which  to  ap]>eal,  and  as  no  undertaking  was  given, 
the  appeal  must  be  taken  as  soon  as  with  reasonable  diligence  the 
traiuK'ript  could  be  prepared  and  filed.  And  where  an  appeal 
was  not  jKTfected  until  sixty  days  from  the  date  of  the  order 
appealed  from  the  appellate  court  acquired  no  jurisdiction. 

2.    :     LICENSE.     A  license  issued  after  a  reasonable  time  to 

take  an  appeal  has  elapsed,  but  before  the  same  i.s  taken,  is 
valid,  notwithstanding  a  notice  of  intention  to  appeal. 

Error  to  tlie  district  cxjiirt  for  Richardson  county. 
Tried  below  Ix'tbi'e  Weaver,  J. 

Mdrfin  ii'  Gilnutn,  for  plaintiff  in  error. 

Amos  E,  Gantt  and  C.  Gillesjpie,  for  defendant  in  error. 

Maxwkij.,  J. 

On  the  seven tecntli  of  August,  1881,  the  city  council  of 
Falls  City  passed  an  ordinance  authorizing  the  issuing  of 
licenses  to  sell  intoxicating  liquor,  the  amount  required  for 
the  li(*ense  being $500.  On  the twentv-sixth  of  that  month, 
the  j)laintiff  filed  his  petition  and  bond  for  license  with  the 
city  (*lerk  of  that  })la(!e,  and  paid  the  defendant,  as  city 
ti'(3asurer,  the  sum  of  $500  for  the  li(XiiLse.  On  the  third  of 
September  a  remonstrance  was  filed  with  siiid  clerk  oppos- 
ing the  issuing  of  license  to  the  plaintiff.     A  number  of 

w^itnesses  were  examined  before  the  city  council  in  supj>ort 
of  the  I'emonstnuice,  but  on  tlie  thirtietli  of  September  the 
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council  decided  that  the  remonstmnoe  was  not  sustained, 
and  overruled  the  same  ahd  decided  to  grant  a  license  to  the 
plaintiff.  Notice  was  then  given  and  entered  on  the  record 
tliat  an  appeal  would  be  taken  to  the  disti'ict  court.  On  the 
seventh  of  October  the  plaintiff's  bond  was  approved  and  a 
license  issued  to  him,  and  the  defendant  paid  the  $500  into 
the  school  fund.  On  the  fifth  dav  of  December  the  tran- 
script  was  filed  in  the  district  court,  and  on  the  sixteenth  of 
tliat  month  the  judge  found  in  favor  of  the  i)arties  present- 
ing the  remonstrance  and  against  the  plaintiff.  On  the 
siinie  day  the  plaintiff  demanded  fix)ui  the  defendant  the 
?500  paid  for  the  license,  which  was  refused.  He  there- 
upon brought  this  action  to  recover  the  same. 

Section  tlu^ee  of  ^^an  act  to  r^ulate  the  license  and  sale 
of  malt,  spirituoiLs,  and  vinous  liquorsJ,'*  approved  Feb.  25th, 
1881,  provides  that:  "If  there  Ik*  any  objection,  protest, 
or  remonstrants  filed  in  the  office  where  the  application  is 
made  against  the  issuance  of  said  license,  the  (H>unty  board 
shall  appoint  a  day  for  hearing  of  said  vHfH},  and  if  it  shall 
be  satisfactorily  proven  that  the  appliamt  for  license  has 
been  guilty  of  fhe  viohition  of  any  of  the.  provisions  of  this 
act  within  the  space  of  one  year,  or  if  any  former  li(«nse 
shall  have  been  revoked  for  any  misdemeanor  against  the 
laws  of  this  state,  then  the  boaixl  shall  I'efuse  to  issue  such 
license.'^     Comp.  Stat,  chap.  50. 

Section  four  provides  that :  "  On  the  hearing  of  any  ciLse 
arising  under  the  provision>  of  the  last  two  sections,  any 
party  interested  shall  have  process  to  compel  the*  attejidance 
of  witnesses,  who  shall  have  tlie  siune  com[)ensation  as  now- 
provided  by  law  in  the  district  court,  to  l)e  im\(\  by  the 
party  calling  said  witnesses.  The  testimony  on  said  hear- 
ing shall  be  reduced  to  writing  and  filed  in  the  oi!i(S  of  ap- 
plication, and  if  any  party  feels  himself  aggrie\^  by  the 
decision  in  said  ease  he  may  appeal  therefrom  to  the  district 
court,  and  said  testimony  shall  be  transmitted  to  said  dis- 
trict court,  and  such  appeal  shall  be  decided  by  the  judgv 
of  such  court  upon  said  evidence  alone." 
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There  is  no  provision  as  to  the  time  within  which  the 
appeal  is  to  be  taken.  In  section  twenty-eight  it  i«  pro- 
vided that:  "In  cases  arising  under  this  section  appeals 
may  be  allowed  as  in  cases  of  ordinary  misdemeanor  within 
the  jurisdiction  of  justices  of  the  peace." 

In  cases  of  misdemeanor  an  appeal  must  be  taken  lumic- 
diately  npon  the  rendition  of  judgment,  and  the  party 
against  whom  the  judgment  is  rendered  must  within  twenty- 
four  hours  enter  into  a  recognizance  to  the  state  in  a  sum 
not  less  than  $100,  etc.  It  is  evident  that  this  provision 
is  not  .applicable  to  a  case  like  that  under  consideration. 
Nor  are  we  aware  of  any  statute  regulating  the  procedure 
in  such  cases.  The  question  therefore  is,  where  no  under- 
taking is  given  or  required  in  a  case  like  that  under  con- 
sideration, within  what  time  must  an  appeal  be  taken  in 
order  to  stay  the  order  or  judgment  of  the  tribunal  granting 
license?  An  appeal  to  this  court  from  a  final  order  or  de- 
cree of  the  district  court  may  be  taken  within  six  months; 
from  the  countj'  court  or  a  justice  of  the  peace  to  the  district 
court  within  ten  days;  from  the  award  of  commissioners  or 
the  county  judge  allowing  or  rejecting  a  claim  against  an 
estate  within  thirty  days;  from  the  assessment  of  damages 
for  land  condemned  by  a  railroad  company  within  sixty 
days.  In  all  these  cases,  except  the  last,  where  it  is  sought 
to  stay  the  judgment  the  party  appealing  is  required  to  give 
adequate  security  as  evidence  of  his  good  faith  in  taking  the 
appeal.  And  in  cases  where  land  is  condemned  for  right 
of  way  the  company  is  required  to  deposit  the  amount  al- 
lowed with  the  county  judge  for  the  use  of  the  party  enti- 
tled thereto,  while  in  cases  appealed  from  a  oount}'^  judge  or 
jastioe  of  the  peace  the  execution  of  an  undertaking  to  the 
adverse  party  ^vithin  the  time  limited  by  law  Is  a  condition 
precedent  to  the  right  to  appeal.  In  all  these  cases  the 
statute  fixing  a  certain  number  of  days  within  which  a  party 
may  appeal  is  properly  an  extension  of  the  time  within 
which  an  appeal  may  be  taken.     And  while  fixing  a  limit 
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within  which  to  perfect  the  same  its  primaiy  object  is  not  a 

limitation  but  an  extension.    This  being  the  case  an  appeal 

f  from  the  decision  of  a  city  council  overruling  a  remonstrance 

j  against  issuing  a  license  to  sell  liquor  must  be  taken  inune- 

'  diately  after  the  order  is  made.     That  is^  as  soon  as  the 

transcript  can  with  reai^nable  diligence  be  prepared  it  must 
be  filed  in  the  district  court  and  the  case  docketed.  No 
undertaking  is  given  to  stay  the  proceedings,  and  the  city 
council  and  the  party  applying  for  license  have  a  right  to 
know  that  an  appeal  has  been  taken.  The  testimony  taken 
before  the  city  council  must  be  reduced  to  writing,  and 
should  be  certified  by  the  presiding  officer  as  all  the  testi- 
mony taken,  as  the  statute  seems  to  require  the  judge  of  the 
district  court  to  decide  the  case  upon  such  evidence  alone. 
In  this  case  the  transcript  was  not  filed  in  the  district  court 
and  the  appeal  docketed  until  sixty  days  after  the  order 
appealed  from  was  made.  This  gave  the  district  court  no 
jurisdiction,  and  the  license  having  been  issued  after  a  rea- 
sonable time  had  elapsed  from  the  time  the  order  appealed 
from  was  made  and  before  any  appeal  was  taken,  was  a 
valid  license,  and  the  mere  notice  of  an  intention  to  appeal 
without  actually  taking  an  appeal  did  not  affect  its  validity. 
The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  for  further  proceedings. 


Keversed  and  remanded. 


William  W.  Miller,  appellee,  v.  Oliver  P.  Hur- 

FORD  ET  AL.,  AND  ReDICK  &  CONNELL,  APPELLANTS. 

1.  Constitutional  Law :  bills.  Where  in  the  certificate  of  the 
president  of  the  senate  to  a  bill  not  signed  by  the  governor  it  was 
stated  that  "this  bill  was  duly  presented  to  the  governor  of  this 
state/'  etc.,  and  jn  the  certificate  of  the  speaker  of  the  house  it  "73"    13 
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was  stated  ''the  foregoing  bill  was  duly  presented  to  the  actixig 
governor/'  etc,  Held,Th&t  it  will  be  presumed  that  the  bill  was 
presented  to  the  person  discharging  the  duties  of  the  office. 

2.  :  TITLE.  The  title  of  an  act  is  not  obnoxious  to  the  con- 
stitution because  it  is  entitled  "  An  act  to  amend  sections  50, 51, 
71,  and  105,  of  an  act  entitled  An  act''  etc.,  (giving  title  and 
date  of  approval ). 

3.  Taxes:  tax  secsipt.    A  tax  receipt  is  not  evidence  of  the  ex- 

istence of  a  lieu  for  taxes.  Such  lien  must  be  proved  by  the 
assessment  rolls  unless  from  the  issue  made  by  the  pleadings  the 
tax  is  admitted. 

4. :  peading:    evidence.    An  answer  which   admits  the 

several  assesHmente,  but  claims  that  the  same  are  illegal  for  certain 
causes  set  forth,  shit^  the  burden  of  proof  as  to  the  assessment 
to  the 'party  charging  the  illegal  acts. 

5.  Pleading:  illegal    bonds.    Where  certain  bonds  of  D.  coun- 

ty were  claimed  by  deffndants  to  be  illegal,  Meld^  That  the 
tacts  showing  such  illegality  innst  be  stated  in  the  answer. 

6.  Taxes:  ahhr.<48Ment.    The  law  fixes  a  standard  of  value  for  the 

government  of  the  assessors — the  actual  value  of  the  property. 
But  an  assessment  above  or  below  the  actual  value  is  not  void 
if  the  assessor  has  acted  in  good  faith. 

Rehearing  of  case  in  11  Xeb.,  377,  to  which  reference 
may  be  had  for  any  further  uudei-staiuHn^  of  the  faots. 

E.  Estabrook  and  W.  J.  Gonn^fl,  for  appellants. 

John  J>,  Howe,  for  appellee. 

MAX\yKLL,  J. 

This  case  was  l)efore  this  f*ourt  in  1881,  and  is  reported 
in  11  Neb.,  »377.  A  rehearing  was  gninted  and  the  case 
again  heard.  The  objections  presenttil  in  tlie  supplemental 
brief  of  the  defendants  Avill  he  considered  in  their  order. 

The  first  objection  made  by  the  defendants .  is,  that  the 
plaintiff  brought  an  action  of  ejtH^tment  for  the  premises  in 
question,  and  on  the  trial  offered  no  evidence  of  title,  and 
purposely  submitted  to  a  vei*di(»t  against  him.     This  it  is 
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^claimed  is  sufficient  to  defeat  a  recovery  in  this  action.  The 
defendants  claim  to  be  the  owners  of  the  land.  There  is  no 
pretense  that  the  plaintiff  has  any  title  to  it,  either  by  tax 
deed  or  otherwise.  The  position  of  the  defendants,  if  we 
understand  it,  is  this — ^that  the  plaintiff  has  no  title  by  his 
tax  deeds,  but  because  on  the  trial  in  ejectment  he  failed  to 
put  them  in  evidence  and  have  the  court  adjudicate  upon 
their  validity  or  declare  them  invalid,  that  therefore  he  has 
admitted  their  invaliditj^  and  is  precluded  from  claiming 
any  interest  in  the  premises.  If  the  defendants  disclaimed 
ownership  of  this  land  or  any  interest  therein,  and  alleged  in 
their  answer  that  the  tax  deeds  of  the  plaintiff  were  valid, 
and  the  court  found  this  to  be  true,  it  would  defeat  a  recov- 
ery, because  it  is  only  when  the  title  acquired  by  the  tax 
deed  fails  that  an  action  to  forec»lo8e  the  lien  can  be  main- 
tained. But  the  answer  of  the  defendants  shows  beyond 
question  that  the  tax  deeds  were  invalid.  The  following 
are  the  allegations  upon  that  point:  "  And  these  defendants 
further  answering  said  petition,  say  that  at  the  time  said 
pretended  taxes  for  the  several  years  mentioned  in  plaintiff^s 
petition  became  payable,  and  subsequently  until  the  dat«s 
of  said  sales,  and  ever  since,  the  said  defendants  and  each 
of  them  owned  and  had  within  said  county  sufficient  per- 
sonal property  out  of  which  the  amount  of  said  taxes  could 
have  l)een  made  by  distress  and  sale,  yet  the  county  treas- 
urer of  said  county  wholly  failed  and  neglected  to  so  attempt 
to  make  siid  taxes  or  take  anv  action  whatever  in  this  be- 
half,  as  said  plaintiff  at  the  time  of  said  purchases  well 
knew.^' 

Prior  to  the  amendment  of  1877  to  the  revenue  law,  the 
possession  by  the  land  owner  of  sufficient  j)ersonal  property 
in  the  oountv  in  wliich  the  taxes  were  due,  from  which  the 
treasurer  could  have  (X)lle(»ted  the  amount  assessed  against 
the  land,  would  defeat  a  tax  deed,  because  the  land  was  to 
be  sold  only  when  the  treasurer  was  unable  to  collect  the 
tax  in  anv  other  manner.  Pettit  v.  Black,  8  Neb.,  52.  Wilhelm 
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V.  EusseU,  8  Neb.,  120.  Johnson  v,  Hahn,  4  Id.,  139.  The 
defendants  therefore  plead  the  invalidity  of  the  title,  and 
show  that  the  plaintiff  did  not  become  the  owner  of  said 
premises  by  the  tax  deeds;  and  their  statement  in  the  brief 
that  "  he  is  by  his  own  showing  the  owner  of  the  premises, 
and  nobody  has  disputed  it,"  is  not  supported  by  the  rec- 
ord. 

Considerable  stress  is  laid  upon  the  form  of  the  judgment 
in  ejectment,  that,  "The  defendant  go  hence  without  day," 
etc  A  judgment  is  conclusive  only  as  to  the  matters  put  in 
issue,  and  the  only  issue  in  that  action  was  the  title.  The 
lien  for  taxes  was  not  in  issue. 

Second.  It  is  claimed  that  the  petition  should  show  hmo 
the  taxes  were  due.  The  allegations  of  the  petition' are, 
that  "a  large  amount  of  delinquent  taxes,  levied  upon  said 
land  by  the  city  of  Omaha,  and  said  county  of  Douglas, 
pursuant  to  law  for  city,  county,  and  state  purposes,  had  ac- 
cumulated and  were  liens  upon  said  lands,  and  that  on  or 
about  said  date  the  plaintiff  purchased  said  lands  at  tax 
sale,"  etc.  The  all^ations  that  the  taxes  were  levied  pur- 
suant to  law  for  city,  county,  and  state  purposes,  and  were  a 
lien  upon  the  real  estate  in  controversy,  are  certainly  equiv- 
alent to  an  all^ation  that  the  "taxes  were  regularly  and 
lawfully  assessed."  But  it  is  said  the  petition  should  allege 
the  grounds  upon  which  the  tax  title  has  failed.  Why 
should  it  do  so  ?  There  is  no  provision  in  the  statute  that 
the  petition  shall  contain  such  an  all^ation,  nor  is  it  with- 
in the  purview  of  the  law.  A  petition  to  foredose  a  tax  lien 
is  to  be  governed  by  the  same  rules  as  to  all^ations  as  any 
other  petition  in  equity,  and  a  general  allegation  is  sufficient 
unless  the  default  is  of  such  a  character  as  to  require  a  state- 
ment of  the  facts ;  but  one  of  the  grounds  of  the  invalidity 
of  the  deed  is  set  up  in  the  answer,  viz.:  That  the  defend- 
ants had  sufficient  personal  property  to  pay  the  taxes  due  on 
said  land. 

Third.    It  is  said^  however,  tliat  the  act  of  June  6th, 
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1877,  is  invalid  because  it  was  never  presented  to  the  gov- 
ernor. That  question  was  fully  considered  when  this  case 
was  formerly  before  this  court,  and  we  see  no  reason  to 
change  our  decision  on  that  point.  The  governor  referred 
to  in  the  certificate  of  the  president  of  the  senate  and  speak- 
er of  the  house,  was  the  person  discharging  the  duties  of  the 
office  of  governor.  A  person  elected  to  tliat  oflBoe  who  was 
impeached  and  deposed  from  the  office,  if  only  temporarily, 
was  not  the  governor  while  not  discharging  the  duties  of 
the  office.  The  presumptions  of  the  law  are  that  a  public 
officer  performs  his  duty  in  the  manner  required  by  law, 
and  when  the  speaker  of  the  house  of  representatives  and 
president  of  the  senate  certify  that  they  presented  a  bill  to 
the  governor  for  his  apj>roval,  it  will  be  presumed  that  they 
presented  such  bill  to  the  officer  whose  approval  was  neces- 
sary in  order  that  the  bill  might  become  a  law. 

Fourth.  But  it  is  said  that  there  are  several  subjects  ex- 
pressed in  the  title  of  the  act  of  June  6tli,  1871.  The 
title  of  the  act  is  "  To  amciul  sections  fifty,  fifty-one,  seven- 
ty-one, and  one  hundred  and  five,  of  an  act  entitled  An  act 
to  provide  a  system  of  revenue,  approved  February  15th, 
1869,  and  to  make  further  provisions  for  collecting  the  rev- 
enue.'' An  act  to  amend  two  or  more  sections  which  are 
designated  of  an  act,  certauily  is  not  objectionable,  and  if 
we  reject  the  latter  part  as  surplasage,  the  a(;t,  so  far  as  it 
relates  to  the  amendments  to  die  seveml  sections  named,  is 
certainly  free  from  objection. 

In  the  case  of  the  State  ex.  rel.  v.  McLaughlin,  14  Cent. 
I^w  Journal,  454,  decided  by  the  Supreme  com't  of  Mis- 
souri in  May,l  882,  one  R.  C.  Pate  was  indicted  in  the  St. 
liOuLs  criminal  court  for  gambling.  The  defendant  filed  a 
plea  to  the  jurisdiction,  for  the  reason  that  the  act  of  Mai*ch 
9th,  1881,  makii^  gambling  of  certain  kinds  a  felony,  * 
*  was  unconstitutional  and  void,  because  the  title  of  the 
act  does  not  meet  the  requirements  of  sec.  28,  art.  4  of  the 
constitution  (that  no  bill  shall  contain  more  than  one  sub- 
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ject,  whioli  shall  be  clearly  expressed  in  its  title,)  etc.  The 
title  of  the  act  of  March  9th,  1881,  was  as  follows:  "An 
act  to  amend  section  1549,  of  article  8,  of  the  Revised 
Statutes,  relating  to  oflFenses  against  public  momls  and  de- 
cency, or  the  public,  police,  and  miscellaneous  offences/' 
The  court  held  the  title  sufficient  and  the  act  valid. 

In  the  (vdse  of  Tlie  City  of  Kamas  v.  Payne,  71  Mo., 
159,  the  title  of  the  act  was  as  follows:  "  An  act  to  amend 
sections  two,  three,  four,  five,  nine,  eleven,  fourteen,  seven- 
teen, and  eighteen,  of  an  act  approved  April  12th,  1877, 
*  *  and  repealuig  sec.  1 84  of  an  act  *  *  concerning 
the  assessment  and  wllet^tion  of  the  revenue,  approved 
March  30th,  1872.  It  was  held  that  so  far  as  the  statutes 
sought  to  be  amended  the  title  Avas  sufficient,  but  as  the  sec- 
tion 184  sought  to  be  repealed  was  an  independent  matter 
it  was  not  within  the  title.  See  also  State  v,  Bansony  73 
Mo.,  78.  The  syllabus  to  the  case  of  Oom^ock  v.  Judge^ 
39  Mich.,  195,  is  as  follows:  "An  act  purporting  by  its 
title  to  revise  certain  enumerated  sections  of  an  act  entitled," 
etc.,  and  to  add  several  new  sections,  contained  a  section 
not  mentioned  in  the  title  but  corresponding  to  a  section  in 
the  revised  act.  The  constitution  requires  the  purpose  of 
every  statute  to  be  expressed  in  its  title.  Held,  that  the 
practice  of  amending  by  reference  to  sections,  instead  of  by 
reference  to  subjects  or  the  entire  statute,  is  not  a  satisfacto- 
ry compliance  with  the  constitutional  njcjuii^ement,  but  that 
where  the  amendment  is  plain  and  can  be  carried  out,  it 
may  be  held  valid  even  though  the  seijtion  numbers  of  the 
original  act  and  of  the  amendment  are  in  confusion." 

The  court  say  (page  197):  "As  was  discovered  in  People, 
ex.  rel.  Cluipoton,  v.  Common  Ooancil  of  Detroit,  38  Mich., 
(j36,  it  is  no  un(^ommon  thing  in  our  amendatory  legislation 
to  immber  sections  wrongly  or  to  ap[)end  new  sections  to 
statutes  without  repealing  others  of  the  same  numbers,  so 
tliat  duplicate  immbers  are  often  found  in  the  Siime  statute. 
In  such  case  the  latter  section  may  practically  repeal  older 
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sectioas  which  are  not  repealed  by  name.  The  ti  tie  to  this 
act,  wheu  it  refers  to  revis  ing  named  sections  and  adding 
new  sections  to  the  statute,  has  a  very  undefined  field  open- 
ed to  legislation  touching  the  court  in  question,  and  we  are 
not  prepared  to  say  that  becaase  it  may  be  awkwardly  fram- 
ed it  is  therefore  invalid.  Its  purpose  is  plain  and  we  think 
it  may  be  (»rried  out." 

In  Bowman  v.  Oockrill,  6  Kan.,  311,  the  title  of  the  act, 
was  "  To  provide  for  the  assessment  and  collection  of  taxes," 
and  a  statute  of  limitation  included  in  the  act  was  sustained, 
because  designed  to  aid  in  the  collection  of  taxes. 

In  PresGoU  v.  Beebsy  17  Id.,  320,  the  title  of  the  act  wa*? 
"To  provide  for  the  sale  of  school  lands,"  and  it  was  held, 
that  a  section  declaring  the  lands  subject  to  taxation  after 
the  sale  was  within  the  title,  because  it  was  a  provision  as 
to  the  terms  of  sale. 

The  case  of  The  State  v.  Bankers,  etc.,  23  Id.,  499,  is  not 
in  conflict  with  these  decisions.  In  that  case  the  title  was 
"An  act  to  amend  sections  two,  four,  seventeen,  forty-one, 
and  fifty-nine  of  an  act  entitled" — giving  the  title  of  the 
act  of  1871.  Section  78  of  that  act  reads  as  follows :  "  The 
provisions  of  this  act  shall  not  apply  to  life  insurance  com- 
panies organized  on  the  co-operation  plan."  This  section 
was  amended  in  1875  as  follows :  "  The  provisions  of  this 
act  shall  not  be  construed  so  as  to  prevent  any  Masoni<*, 
Odd  Fellow,  religious  or  benevolent  society  of  this  state 
from  issuing  indemnity  to  any  one  against  loss  by  death  to 
any  of  its  members,"  no  reference  being  made  to  the  section 
amended  in  the  title.  The  court  held  the  title  sufficient  as 
to  the  five  sections  named,  but  invalid  as  to  section  78. 
The  decision  is  similar  to  those  of  this  court  in  City  of 
Teeuinseh  v.  Phillips,  5  Xeb.,  305,  and  White  v.  The  City 
of  Lincoln,  Id.,  505,  but  are  not  applicable  to  the  case  at 
bar. 

Sec.  54  of  the  act  of  1869  made  taxes  a  perpetual  lien 
upon  real  estate.    Sec,  51  related  to  the  payment  of  taxes. 
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Now,  ean  it  be  said  that  an  amendmeut  that  merely  assigns 
to  a  purchaser  at  tax  sale  the  lien  of  tlie  state  for  taxes  is 
so  repugnant  to  the  constitution  that  the  court  must  declare 
it  inhibited?  The  authorities  cited  in  support  of  the  prop- 
osition are  all  our  own,  and  none  of  them  have  gone  to  that 
extent.  The  act  of  1875  provides  the  mode  of  procediu'e, 
and  this  act  applies  to  all  cases  to  which  the  lien  for  taxes 
had  attached  prior  to  Sept.  1,  1879.  Hamilton  County  v. 
Bailey,  12  Neb.,  56. 

But  it  is  said  that  the  record  fails  to  show  a  valid  assess- 
ment. The  record  shows  the  foUowiHg:  "The  plaintiff 
offered  in  evidence  tlie  trwo  tax  deeds  mentioned  in  the 
pleadings,  to  which  defendants  object  as  immaterial  and 
incompetent.  Objection  overruled,  to  which  defendants 
except,"  etc.  The  deeds  were  properly  executed  and  ac- 
knowledged, and  no  objetrtion  is  made  to  them  on  that 
ground.  Gregory  v.  Langdon,  11  Neb.,  166.  These  deeds 
were  neither  incompetent  nor  immaterial  evidence.  It  was 
necessary  under  the  statutes  for  the  plaintiff  to  show  that 
he  had  obtained  a  tax  deed,  or  deeds,  but  that  tike  title  had 
failed  undei'  it,  or  them,  in  oixler  to  assert  the  lien  for  tax(?s. 
The  deeds  appear  to  be  in  proper  form  and  to  state  all  the 
facts  required  by  statute,  except  that  it  appears  that  the  sale 
took  place  in  the  treasurer's  oifioe,  and  not  "at  the  door  of 
the  court  house,"  as  required  by  the  statute.  Haller  i\ 
Blacoy  10  Neb.,  36.  The  deeds  were  admitted  generally 
and  not  for  a  special  purpose,  and  were  evidence  of  all  the 
facts  provided  by  statute  except  as  to  the  place  of  sale. 
This  defect  rendered  them  defective  as  a  title,  but  suflBcient 
upon  which  the  plaintiff  could  predicate  his  right  of  action. 

The  plaintiff  also  offei'ed  certain  tax  receipts,  and  after 
proving  the  signatures  of  the  sevei-al  treasurers,  offered  the 
same  in  evidence.  They  were  "objected  to  as  incompetent 
and  immaterial,  and  because  they  do  not  conform  to  the 
statute."  The  objections  wei^  oveiTuled,  to  which  the  de- 
fendants excepted. 
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A  tax  receipt  is  merely  evidence  of  payment.  To  that 
extent  it  is  proper  and  competent  evidence;  but  it  is  not 
evidence  to  prove  a  lien  for  taxes  paid  on  land  held  under 
a  tax  title.  The  existence  of  such  lien  must  be  proved  by 
the  assessment  rolls,  unless  from  the  issue  made  by  the 
pleadings  the  existence  of  the  tax  is  admitted.  The  fol- 
lowing are  the  allegations  pf  the  answer  as  to  the  taxes 
assessed  on  said  land :  "  The  said  defendants  further  admit 
that  on  the  29th  day  of  Jan.,  1876,  the  said  plaintiflF  pur- 
chased the  said  land  at  private  tax  sale  of  and  from  the 
county  treasurer  of  said  county  for  certain  pretended 
county,  state,  and  city  taxes  claimed  to  have  been  levied  for 
the  year  1874,  and  also  at  the  same  time  purchased  from 
said  treasurer  the  said  land  at  private  tax  sale  for  certain 
pretended  county,  city,  and  state  taxes  for  the  year  1873, 
and  also  on  the  9th  day  of  Nov.,  1877,  purchased  said  land 
at  private  tax  sale  from  said  treasurer  for  certain  pretended 
state,  county,  and  city  taxes,  claimed  to  have  been  levied  for 
the  year  1876.  And  the  said  defendants  further  admit  that 
at  the  time  of  said  sales  the  county  treasurer  of  said  county 
executed  and  delivered  to  plaintiff  the  usual  certificate  of  tax 
sale  for  each  of  said  sales,  and  that  on  or  about  Feb.  1st,  1878, 
the  said  plaintiff  surrendered  to  the  county  treasurer  of  said 
county  the  two  tax  certificates  dated  Jan.  29th,  1876,  issue<l 
as  aforesaid  upon  sales  for  taxes  of  1873  and  1874,  and 
that  thereupon  the  said  treasurer  canceled  said  certificate, 
and  executed,  issued,  and  delivered  to  said  plaintiff  tax 
deeds,  as  in  said  petition  alleged,  and  which  said  deeds  were 
duly  recorded,  as  in  said  petition  set  forth."  And  also  the 
following :  "And  said  defendants,  further  answering  said 
I)etition,  deny  that  the  taxes  mentioned  and  set  forth  in 
said  plaintiff's  petition,  or  any  portion  thereof,  were  liens 
upon  said  land,  or  that  said  pretended  taxes,  or  any  part 
thereof,  were  duly  and  legally  levied,  or  that  by  reason  of 
any  purchase  for  or  payment  of  taxes  by  said  plaintiff  there 
is  any  sum  whatever  due  plaintiff  in  the  premises,  or  that 


22         SUPREME  COURT  OP  NEBRASKA, 

Miller  v.  Harford. 

he  is  entitled  to  any  relief  whatever  herein ;  and  said  de- 
fendants, further  answering  said  petition,  say  that  for  the 
several  years  mentioned  in  said  plaintiff's  petition,  and  each 
thereof,  said  land  was  never  listed  for  taxation  as  required 
by  law,  nor  was  any  legal  assessment  for  taxation  purposes 
made  for  any  of  said  years.  That  for  said  years,  and  each 
thereof,  the  assessor  within  the  precinct  in  which  said  land 
was  situated  never  qualified  as  required  by  law,  and  in 
making  his  assessments  of  the  real  estate  and  other  prop- 
erty within  said  precinct  for  each  of  said  years,  the  said 
assessor — as  well  as  all  the  other  assessors  within  said 
count}' — ^\'alued  the  property  within  their  respective  pre- 
cincts at  from  one-third  to  one-half  of  tlie  true  value  of  the 
same,  and  at  from  one-third  to  one-half  of  the  amount  at 
which  the  said  assessors  respectively  considered  the  true 
value  of  said  property  to  be.  And  the  said  defendants  fur- 
ther say  that  not  only  was  the  assessment  pretended  to  be 
made  on  said  land  for  taxation  for  said  years  ill^al  and 
void,  but  that  said  pretended  taxes,  both  county,  state,  and 
city,  for  each  of  said  years,  and  all  the  proc^eedings  relating 
thereto  or  connected  therewith,  are  illegal  and  void.^' 

,  A  party  may  plead  as  many  defeases  as  he  may  have, 
but  the  answer  will  be  construed  together.  If  the  answer 
admits  the  existence  of  a  fact  stated  in  the  petition,  such 
as  the  lien  for  taxes,  but  states  that  the  taxes  are  illegal, 
the  defendant  takes  upon  himself  the  burden  of  proof  to 
establish  such  illc^iralitv.  And  this  is  what  the  defendants 
undertcK)k  to  do  in  this  case. 

In  DimAmore  <t'  ( V>.  v.  Stimberfy  1 2  Neb.,  433,  the  answer  of 
the  defendants  stut<Ml  that  "he  never  signed  said  note,"  etc., 
"  nor  is  liis  signature  attached  thereto  genuine ;  but  if  he 
did  sign  said  note,  or  if  his  signature  thereto  is  genuine, 
then  it  was  procured  tlm)ugh  fraud,  circumvention,"  etc., 
of  the  payee. 

It  was  held  that  su(^h  answer  was  a  substantial  admission 
of  signing  the  note.     So  in  tliis  case  the  defendants  admit 
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the  exidt^Doe  of  the  taxes  in  queetion,  but  claim  that  they 
are  ill^al.  To  sustain  the  answer  they  offered  in  eviden(*e 
the  tax  rolls  for  a  number  of  years;  to  which  various  ob- 
jections are  now  made,  particularly  that  no  oath  was  at^ 
tached  to  the  rolls  containing  the  list  of  real  estate.  The 
lists  of  personal  property  seem  to  be  kept  separate  from  the 
lists  of  real  estate,  and  the  oath  is  attached  to  the  lists  of 
j>ersonal  property.  The  case,  in  that  regard,  is  precisely 
similar  to  that  of  Hallo  v.  HeJmery  12  Neb.,  87. 

It  is  claimed  that  there  is  no  venue  to  the  oath.  In  the 
case  of  Crowell  v.  Johnson,  2  Neb.,  146,  the  aflSdavit  for  an 
attachment  levied  upon  real  estate  had  no  venue.  The  affi- 
davit was  sworn  to  before  the  clerk  of  the  court  in  which 
the  action  was  pending,  and  this  court  held  that  the  pn^ 
sumption  was  that  the  clerk  administered  the  oath  in  tlio 
l)roper  county.  There  is  no  reason  why  the  same  prcsninp- 
tion  should  not  obtain  in  this  case.  The  oaths  are  filed  in 
the  proper  office  and  purport  to  have  been  taken  before  an 
officer  authorized  to  administer  the  same,  and  thei'c  is  no 
testimony  showing  that  any  of  the  oaths  were  administered 
by  officers  without  their  jurisdiction. 
■  Objections  are  made  ti)  the  legality  of  the  bridge  bonds, 
but  there  is  no  issue  of  that  kind  made  in  the  answer.  A 
court  would  not  be  justified  in  holding  that  a  quarter  of  a 
million  dollars  of  bonds  were  unauthorized  and  void  unless 
that  ([uestion  was  fully  presented  in  the  pleadings.  As  that 
([uestion  is  not  raised  it  will  not  be  discussed. 

Objtictions  are  made  to  the  descriptions  as  being  indefi- 
nite. The  testimony  of  John  R.  Manchester  upon  tliat 
point  woidd  seem  to  be  wnclu^ive.  After  giving  the  de- 
scriptions for  1873-4-6-6-7  the  following  questions  were 
lusked :  "  I  will  ask  you  whether  or  not  there  would  be  any 
trouble  to  any  person  of  average  intelligence,  familiar  with 
the  manner  of  describing  real  estate  in  this  county,  to  know 
what  particular  tract  of  ground  is  described  in  each  of  these 
books  from  1871  to  1877,  inclusive  T       *       »       ♦       » 
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"No,  sir;  I  don't  believe  there  would  be  any  diffi- 
culty/' 

As  to  the  right  of  the  plaintiff  to  have  the  taxes  paid  by 
him  after  he  purchased  the  land  added  to  the  decree  there 
is  no  doubt.  The  case  is  analogous  to  that  of  a  mortgagee 
paying  taxes  to  protect  his  security.  And  the  same  prin- 
ciple would  seem  to  apply  to  taxes  due  upon  the  land  ante- 
cedent to  the  purchase. 

Objections  are  made  to  the  assessment  for  1870  as  being 
double  what  it  should  l)e,  and  for  other  years  as  being  too 
low.  Whatever  relief  the  defendants  could  obtain  in  an 
equitable  action  upon  offering  to  pay  the  amount  justly  due, 
it  Ls  very  clear  that  neither  by  their  pleadings  nor  proof 
have  they  made  a  ca«5e  entitling  them  to  relief  in  this  case. 
It  LS  the  duty  of  an  assessor  to  assess  pn)pei'ty  "at  its  actual 
value  at  the  place  of  listing.''  In  assessing  property  the 
assessor  acts  judicially,  and  his  judgment,  although  it  may 
be  eri*on(X)Us  and  unjust,  is  not  void.  Cooley  says:  "It 
is  of  the  higliest  importance  that  they  should  be  protected 
in  the  honest  exercise  of  their  judgment.  Assessors  are 
therefore  not  liable  for  an  excessive  assessment,  even 
though  it  may  be  made  such  by  erroneously  including  in 
the  estimate  prt>pcrty  not  belonging  to  the  party  assessed, 
nor  within  the  district,"  etc.  Cooley  on  Taxation,  562. 
The  law  fixes  a  standard  of  value  for  all  assessors  by  which 
they  are  to  be  guided  in  making  assessments,  and  must 
necessarily  leave  the  question  of  fixing  values  to  them. 

In  conclusion,  we  see  no  reason  to  change  our  former  de- 
cision. It  is  very  clear  that  justice  has  been  done,  and 
that  this  property  was  lawfully  assessed  and  should  be 
liable  for  the  taxes  assessed  against  it.  As  was  said  in  the 
(iase  of  Wood  v.  Hebnet-,  10  Neb.,  75,  "The  burden  of  tax- 
ation is  intended  by  the  law  to  be  laid  equally  upon  all 
taxable  property  in  the  state.  No  property,  except  that 
specifically  excepted,  of  which  this  is  not  a  part,  is  exempt 
from  taxation.     All   property   is  protected   by   the   law. 
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Why  should  it  not  contribute  its  proportion  towards  the 
maintenance  of  the  government,  unless  for  some  special 
reasons  the  tax  mav  be  unjust  or  oppressive?"  There  is 
no  error  in  the  i^rd,  and  the  judgment  is  affirmed. 

Lake,  Ch.  J.,  dissents,  on  the  ground  that  the  plaintiff's 
title  under  his  tax  deeds  is  not  shown  to  have  been  adjudged 
invalid^  or  that  it  has  failed. 


Adam  Zeigleh,  plaintiff  in  error,  v.  C.  H.  &  L.  J. 
McCormick,  defendants  in  error. 

Execution:  levy  and  sale  of  wkoxg  property:  practice: 
KEW  EXECTTTiox.  Where  a  levy  has  been  made  on  property 
where  the  debtor  had  no  title  or  interest,  the  property  sold,  the 
execution  returned  satisfied,  luid  afterwards  the  property  is  re- 
plevied by  a  third  party,  to  whom  it  is  finally  adjudged  by  the 
court,  the  creditor  may  make  application  to  the  court  to  vacate 
the  levy  and  satisfaction,  and  to  award  a  new  execution.  This 
application  is  addressed  to  the  power  of  the  court  to  correct  its 
own  records,  and  this  power  may  be  lawfully  exercised  by  the 
court',  on  motion  accompanied  by  affidavits  and  notice. 

Error  to  the  district  court  ibr  Jefferson  county.  Tried 
below  before  Weaver,  J. 

TF.  H.  SneU,  for  plaintiff  in  error. 

1.  At  the  time  of  flie  sale  under  the  execution  Zeigler 
notified  the  MoCormicks  that  he  had  no  title  to  the  grain 
levied  on,  and  warned  them  not  to  buy.  The  judgment 
was  satisfied  in  full  by  the  McCormicks,  so  they  are  not 
entitled  to  have  that  satisfaction  set  aside  and  a  new 
execution  awarded.  The  authorities  to  the  contrary  mainly 
imply  a  warranty  at  an  execution  sale  or  are  based  upon  a 
statute.  We  have  no  statute.  The  rule  <if  caveat  emptor 
applies.     Miller  v.  Finriy  1  Neb.,  292.     Rorer  on  Judicial 
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Sales,  sec.  489.  Freeman  on  Judgments,  sec.  478.  The 
Monte  AUegro,  9  Wheat.,  616.  And  a  return  of  the  pur- 
chase money  cannot  be  had  on  a  failure  of  title.  Friedly 
V.  Scheetz,  9  Sergt.  &  Eawle,  156.  8.  C.  11  Am.  Dec.,  691, 
and  note  p.  699.  Young  v,  McClung,  9  Gratt.,  336.  Sal- 
mon V.  Price,  13  Ohio,  383.  Why  should  the  purchaser 
beware,  if  on  failure  of  title  he  can  have  his  money 
refunded?  This  is  granting  relief  from  mistake  of  law. 
Broom^s  Maxims,  p.  192.  Boggs  v.  Hargravea,  16  Cal., 
562. 

2.  The  proceeding  in  the  court  below  was  an  action, 
and  should  have  been  commenced  by  petition.  Cixle,  sec. 
62.  Clark  v,  HotaUing,  1  Neb.,  436.  Nelson  v.  Broion, 
23  Mo.,  13. 

Slocinnb  &  Hambel  and  S.  N.  Lindley,  for  defendants  in 
error. 

1.  Slioriff's  return  on  execution  shows  that  the  reason 
the  gniin  levied  upon  wa.s  not  sold,  was  because  Zeigler  had, 
"before  the  day  of  sale,  threshed  and  disposed  of  said 
grain,"  and  the  counter  affidavits  on  the  part  of  defendants 
in  error,  together  with  the  presumption  in  favor  of  the 
fairness  of  the  sheriff's  sale,  fully  rebut  any  idea  that  the 
machine  levied  upon  was  worth  more  than  what  it  was 
sold  for  bv  the  sheriff. 

2.  The  rei'ord  does  not  show  satisfaction  of  the  judgment 
by  the  McCormicks,  ])ut  simply  an  entry  by  the  clerk  of 
sheriff'^s  return. 

3.  While  it  mav  be  said  that  there  is  a  conflict  of 

•r 

authorities  upon  the  main  proposition,  yet  we  diink  that 
the  weight  of  authority  is  in  favor  of  disregarding  the 
mere  technicality  and  doing  substantial  jastice  in  the  prem- 
ises, mtei*  V,  He/nshaWj  7  Iowa,  97.  Tudor  v.  Taylor, 
26  Vermont,  444.  Townsend  v.  Smith,  20  Texas,  465. 
McGhee  v.  Ellis,  4  Littell,  244.  Piper  v.  Elmood,  4  Denio, 
165.     Magwire  v.  Marks,  28  Mo.,  193.     Watson  v.  Reissig, 
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24  111.,  281.  Muir  v.  Oraig,  3  Blackfoi-d,  293.  Ontario 
Bank  v.  lAinmng,  2  Wend.,  260.  Franker  v.  Inffham,  4 
Neb.,  636. 

Cobb,  J. 

It  appears  from  the  record  in  this  case  that  on  the  first 
day  of  January,  1877,  the  defendants  in  error  it^eovered  a 
judgment  against  the  plaintiff  in  error  in  the  county  court 
of  Jefferson  county  for  $135  damages  and  $18.30  costs  of 
suit.  A  transcript  of  such  judgment  being  docketed  in 
the  office  of  the  clerk  of  the  district  court  in  and  for  said 
county,  an  execution  was  issued  on  the  said  judgment  and 
placed  in  the  hands  of  the  sheriff,  who  levied  the  same 
upon  a  quantity  of  grain  in  the  stiurk,  which  he  advertised 
and  sold  as  the  property  of  tlio  plaintiff  in  error,  and 
which  was  bid  off  at  said  sale  bv  the  defendants  in  error  at 
the  sum  of  $213,  $193.33  of  which  was  applied  in  satis- 
faction of  said  judgment,  and  the  balance  applied  on 
another  judgment  against  said  plaintiff  in  error,  then  in 
the  hands  of  said  sheriff.  After  the  satisfaction  and  return 
of  the  said  execution  the  said  grain  was  replevied  from  the 
said  defendants  in  error,  by  William,  Charles,  and  Nelson 
Drummet,  who  obtained  judgment  therefor  in  the  district 
c«urt,  which  judgment  was  affirmed  in  this  court.  9  Neb., 
384.  On  the  twenty-fourth  of  September,  1881,  the  de- 
fendants in  error  filed  their  motion  in  the  said  district 
court  for  an  order  setting  aside  the  levy  and  sale  of  the 
said  property,  and  to  set  aside  the  satisfaction  and  can- 
cellation of  said  judgment,  and  award  the  issuance  of  an 
execution  on  said  judgment,  and  setting  out  the  grounds 
of  such  motion  at  length.  Of  this  motion  the  plaintiff  in 
error  had  due  notice,  and  appeared  and  resiste<l  the  same. 
Numerous  affidavits  as  well  in  resistance  as  in  support  of 
the  said  motion  were  filed  by  the  respective  parties,  but 
no  objection  seems  to  have  been  made  to  that  mode 
of  trial,  nor  any  application  to  examine  or  crosw-examine 
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witnesses  or  aflSants  in  open  court.  IT|M>n  the  matter  being 
finally  submitted  to  the  court,  it  made  a  final  onler  setting 
aside  the  levy  and  sale  of  the  said  proj)ertA',  also  annulling 
and  setting  aside  the  satisfaction  of  the  said  judgment  and 
reinstating  the  same,  and  awarding  a  new  execution  there- 
on, to  which  plaintiif  in  error  excepted,  and  brings  the 
matter  to  this  court  on  error. 

I  fail  to  distinguish  this  case  from  that  of  Franher  r. 
Ingham,  4  Neb.,  631,  so  far  as  the  principal  question  is 
concerned.  In  that  case  the  wrong  land  was  levied  upon 
and  sold  by  mistake,  in  fact,  as  to  the  8ur\'eyor's  lines  and 
numbers.  The  sheriff  intended  to  levy  on,appniise,  and  sell, 
and  at  the  sale,  thought  he  was  selling,  and  the  plaintiff 
thought  he  was  buying  a  valuable  piece  of  timlx»r  land,  when 
in  fact  the  sheriff  was  selling  and  the  plaintiff  buying  a 
worthless  sand  bar.  In  that  «ise  the  court  sav :  ^^  The  inten- 
tion  of  the  law  is  that  the  purcha«?er  shall  rec^eive  an  equiv- 
alent for  the  purchase  in  the  debtor's  interest  in  the  pro}>erty 
sold.  If  therefore  the  debtor  have  no  interest  in  the  land 
sold,  or-  if  the  purcha**er  receive  notliing  in  return  for  the 
purchase  money,  and  he  has  been  induced  to  }>urchase  un- 
der an  entire  misapprehension  of  the  fa(^s  in  I'cgard  to  the 
title  or  condition  of  the  property,  a  court  of  ecjuity  will 
grant  relief  in  a  proper  case,  and  the  rule  of  caveat  emptor 
has  no  application.'' 

The  case  at  bar  is  one  which  concerns  personal  pro]ierty. 
The  defendants  in  error  had  a  judgment  and  execution 
against  the  plaintiff  in  error.  By  mistake  of  fact  they 
caused  the  execution  to  be  levied  upon  the  grain  of  the 
Drummets,  and  not  upon  the  property  of  the  execnition  de- 
fendant. After  the  sale  of  the  grain  by  the  sheriff,  and  its 
purchase  by  the  plaintiffs  in  execution,  and  the  r(»turn  of  the 
execution  satisfied,  the  Drummets  replevied  the  grain,  and 
held  it  by  the  final  judgment  of  this  court.  So  it  is  equally 
within  the  law  of  the  case  of  Frasher  v.  Ingham,  supra. 
But  aside  from  that  case,  we  think  the  weight  of  the  author- 
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ities  siLstain  tho  right  of  tlie  detendante  in  error  to  relief, 
and  that  on  general  principles  of  law  and  of  justice  they 
ought  to  have  it. 

The  only  remaining  question  is  as  to  the  remedy.  The 
case  of  Fratiher  v,  Ingham,  supra,  was  brought  by  original 
bill.  The  questi(m  as  to  the  character  of  the  remedy  was  not 
raiwxl.  Had  it  been,  I  think  that  it  would  have  been  one 
of  more  difficult  solution  than  the  main  (juej-tion.  But 
•  whatever  might  be  the  decision  of  that  question,  I  have  no 
doubt  of  the  cori'ectness  of  the  practice  of  the  district 
court  in  this  case.  The  case  of  Tudor  v.  Taylor,  26  Ver- 
mont, 444,  is  an  authority  as  well  upon  the  jK)int  we  are 
now  coiL»<idering  as  upon  the  main  question  involved  in  this 
cu^^e.  In  that  case  the  court  say :  "  The  pixx-tHMling  in  this 
(u-^e  is  not  instituted  ujK)n  any  statutoiy  provision,  but  it  Ls 
an  ap])lic:Uion  founded  ui)on  wramon  law  principles,  ad- 
(hvssed  to  the  power  of  the  court  to  correct  its  own 
reconls;  a  j)ower  usually  exercised  on  petition  or  motion, 
accompanied  with  affidavits  and  notice.  The  }K)wer  has 
been  frequently  exercised  in  this  state,  and  we  entertain 
no  doubt  that  such  power  lawfully  exists.  *  *  *  * 
The  exercise  of  this  power  is  inherent  in  all  courts  of  gen- 
eral jurisdiction  for  flie  purjK>se  of  revising  and  correcting 
their  own  proceedings.  In  the  language  of  the  court  in 
the  case  last  cited,  this  power  exists  to  coiTCct  tlieir  recoixls 
according  to  the  truth  if  erroneoasly  made,  or  relieve  a 
party  agaiiLst  the  unjust  operation  of  a  record,  or  as<*crtain- 
ing  by  direct  inquiiy  into  the  matt^»r  that  the  re(H>rd  ought 
not  to  have  been  made.  The  proceeding  is  usually  on 
motion,  and  the  power  is  exercised  in  a  summary  way, 
whenever  the  com't,  in  the  exercise  of  a  sound  discretion, 
considers  that  the  furtheiiuice  of  justice  requires  it.^' 

As  a  question  of  i)i"actict»  we  consider  this  mode  prefer- 
able to  that  of  commencing  an  original  suit.  It  is  more 
in  accordance  with  the  sj)irit  of  the  reformed  system  of 
practice.     It  saves  costs,  avoids  a  multiplicity  of  action? 
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and   technicalities,  and  offei^s  a  more  direct  and  speedy 
remoilv. 

The  order  of  the  district  court  is  affirmed. 

Order  affirmed. 


GuAx.  Ensign,  plaintiff  in  error,  v.  William  R(kj- 

(lEXCAMP,  defendant  IN  ERROR. 

1.  Practice:    a i.i as  summons.    To  proceed  regularly  under  the 

proviflioii  of  the  code,  the  clerk  should  not  issue  an  alias  sum- 
mons except  upon  a  return  of  "not  summoned"  to  the  prior 
writ,  or  an  order  of  the  court 

2.    :    ERROR  WITHOUT  PREJUDICE.    But  the  clerk  having 

iKsued  an  tUias  summotLs  without  such  return,  or  order,  which 
was  duly  served  upon  the  defen<lant,  who  suffered  judgment  by 
default,  Heldf  To  be  error  without  prejudice,  and  not  ground 
for  a  reversiil  of  the  judgment. 

3.  Mortgagee  and  Creditor :    fraud.    Where  a  creditor  of  a 

mortgagor  of  goods  claims  them  iidversely  to  the  mortgagee,  on 
the  ground  of  fraud,  he  must  allege  it  by  proper  pleading  in 
order  to  succeed. 

This  was  an  action  brought  in  the  district  coiui;  of  Lan- 
ca-^ter  county,  by  Ro^enwimp  against  Ensign,  as  sheriff  of 
said  comity.  Roggencamp  was  the  mortgagee  of  certain 
chattels.  P.  J.  and  Mary  A.  Grant  were  the  mortgagoi*s, 
and  Ensign,  as  sheriff,  levied  upon  and  sold  said  property 
to  satisfy  an  execution  issued  on  a  judgment  against  P.  J. 
Grant.  Plaintiff  claimed  judgment  for  the  value  of  the 
property  and  costs,  and  recovered  the  same  l)efore  Pound, 
J.,  to  reverse  which  Ensign  came  here  upon  a  petition  in 
error. 

Harwood  &  Anies  and  Mcuton  &  Whedon  for  plaintiff 
in  error. 


% 
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1.  reHtion  does  not  state  a  cause  of  a<'ti<m.  Brunswick 
V.  McClay,  7  Neb.,  138.  jB.  &  31.  v,  Lanemter  Go.,  4 
Neb.,  307.  Same  v.  York  County,  7  Neb.,  487.  Tlie 
mortgage  was  void  on  its  fac«.  Mortgagor  was  in  posses- 
sion at  time  of  levy,  and  even  if  the  moi'tgage  had  been 
given  for  a  debt  not  due,  the  failure  of  the  moiigagee  to 
tak '  possession  for  an  unreasonable  time  would  have  ren- 
dered the  mortgage  void  per  se,  and  what  is  a  reasonable 
time  is  a  matter  of  law  for  tlie  court  and  not  of  fact  for  the 
jury.  A  delay  of  three  or  four  days  is  uni'easonable,  unless 
(K*<"5wioned  by  some  circumstance  rendering  it  inevitable. 
Ilcmford  v.  Obrecht,  49  III,  146.  Arnold  v.  Stock,  81 
.111./407.  Chapin  v.  Whitsett,  3  (\)l(>rado,  315.  Travis 
V.  MoGorniick,  1  Montana,  347.  l^eei<e  t\  Mitchell,  41  111., 
365.     Lemen  v.  Hohinson,  59  III.,  115. 

2.  No  writ  was  ever  returnwl  "  not  simimoned,"  so  no 
other  writ  could  issue.    -Code,  s(*c»tion  67. 

S.  P.  Vanutta  for  defendant  in  eiTor. 

1.  This  is  clearly  a  case  to  recover  the  value  of  property 
belonging  to  defendant  in  error  and  taken  and  converted 
by  plaintiif  in  error  to  liis  own  use. 

The  [)etition  avers  that  the  plaintiff  Ix'low  was  the  owner 
of  the  property ;  that  it  was  tiiken  by  defendant  below  and 
convertcil  to  his  use;  that  demand  was  made  for  the  prop- 
erty, whicli  was  refused  and  its  value  stated  at  $300.00,  the 
value  of  the  property  proved  and  judgment  rendered 
therefor.  The  mortgage  is  referred  to  in  the  petition  and 
made  a  part  of  it,  but  it  is  not  necessary  to  refer  to  it  or 
prove  its  existence  in  order  to  make  a  comj>lete  case.  It  is 
only  the  evidence  of  ownership  or  title.  '  There  is  no  omis- 
sion of  any  fact  necessary  to  make  a  clear  case  of  conversion. 

2.  If  one  summons  is  issued  in  a  cause  and  returned 
not  l^ally  served,  the  party  has  a  right  to  issue  and  sei*ve 
alias  writs  until  he  gets  legal  ser\'ice,  and  all  the  defendant 
could  ask  would  be  that  the  casts  of  the  writs  not  legally 
served  should  not  be  taxwl  to  him. 
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/  The  court  obtained  jurisdiction  of  the  defendant  below 
by  the  service  of  tlie  last  of  the  several  writs  issued  against 
him.  Its  issue  without  an  onler  of  the  court  for  an  a//Vw 
summons  may  have  been  irregular,  but  it  was  not  void.  If 
the  defendant  desired  to  test  its  regulaiity  he  should  have 
appeai'ed  in  court  in  ol)edience  to  its  command  and  brought 
his  grievance  promptly  to  the  attention  of  the  judge.  But 
not  having  done  so,  it  is  now  too  late  to  cjomplain.  If,  per- 
chance, thei-e  were  a  technical  error  respecting  the  summons 
it  cannot  be  said  that  lie  was  at  all  prejudiced  by  it. 

Se(^tion  67  of  the  code  of  civil  i>r()cedure  pix)vides  that : 
"When  a  writ  is  returned  ^not  s  immoned,'  other  writs  may 
l)e  issued  until  the  defendant,  or  defendants,  shall  be  sum- 
moned," etc.  To  proceed  regularly  under  this  provision, 
the  clerk,  without  an  order  of  the  court  to  that  eiicvt,  ought 
not  to  issue  an  ali(i,s  summons  except  upon  such  return 
having  been  made  to  the  fii'st  one  by  the  proper  officer,  or 
pereon  appointed  to  serve  it.  "  The  court,"  says  the  ccxle, 
sec.  145,  "  in  every  stage  of  an  acticm  must  disregai'd  any 
error  or  defect  in  the  pleadings  or  proceedings  which  does 
not  affect  the  sul)s*tantial  rights  of  the  adverse  party;  and 
no  judgment  shall  be  revei*sed  or  a  lected  by  reason  of  such 
error  or  defect."  The  error  in  (question  falls  clearly  within 
the  operation  of  this  i)rovi<i(m  and  must  be  disregaixied. 

Another  matter  urged  as  error  is  that  the  |)etition  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action. 
This  i)oint  is  based  chiefly  upon  the  want  of  an  averment 
that  the  mortgage  under  which  the  plaintiff*  claimed  the 
goods  C5onverted  bytlie  defendant  was  made  in  good  faith 
and  without  any  intent  to  defraud  creditors  of  the  mort- 
gagor.  We  do  not  think  such  averment  necessaiy.  Until 
the  bona  fides  of  the  parties  to  the  instrument  is  attacked 
by  one  claiming  adversely  the  statutory  presumption  of 
fraud  arising  from  the  retention  of  possession  by  the  mort- 
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gagor  does  not  attach.  "The  question  of  frsuuhilent  intent 
in  all  cases,"  says  the  statute,  "shall  1k»  <kH»nie<l  a  question 
of  fact,  and  not  of  law,"  etc.  Comp.  Stiit.,  281).  Theiv- 
fore,  if  the  creditor  of  a  mortgagor  of  goods  claim  them  ad- 
versely to  the  mortgagee,  on  the  ground  of  fraud,  he  must 
allege  it  by  proper  pleading  in  order  to  succeed.  Turner, 
Frazer  &  Co,  v.  Killian,  12  Neb.,  580.  As  between  the 
mortgagor  and  the  mortgagee,  the  petition  shoMs  that  'the 
latter  had  good  title  to  the  property,  and  that  the  title  of 
the  mortgagee — ^the  defendant  in  error — accrued  to  him 
long  prior  to  the  seizure  and  convei-sion  by  the  plaintiff 
in  error  under  his  exwnition. 

JriXiMENT  AFFIKMED. 


McKay,  Muxger  &  Wextz,  platxtiffs  in  error,  v. 
C  J.  Hinman,  defendant  in  error. 

1.    Indorser:    costs  of  protest.    It  is  only  where  a  protest 
•     18  necessary  in  order  to  fix  an  indorser's  liability  that  he  ran  be 
subjected  to  the  eoBts  thenM)f. 

*i.  Practice:  ixdoksemkxt  ox  summo^^s.  When  the  amount  for 
which  judgment  will  l>e  taken  is  indorsed  on  the  sunimons,  and 
the  delendaut  fails  to  appear,  it  is  error  to  render  one  for  a 
larji^r  amount,  although  the  excess  b<»  made  up  of  the  coats  of 
protesting  the  note  on  which  the  action  was  brought. 

3,    :    kbror:    REMiTTiTrB.    Where,  in  a  proceeding  for  the 

reversal  of  a  judgment,  the  only  error  is  that  such  costs  were 
included  in  excess  of  the  amount  of  such  indorstMucut,  and  the 
defendant  in  error  files  a  remittitur  to  that  extent,  the  judg- 
ment should  he  aflirmed  as  to  the  residue,  but  without  costs. 

4.  Summons:    des<'Rii*ti()X  of  plaixtiffV  ('I..m.m.    In  a  joint 

action  against  the  maker  and  indorser  uiwn  a  i)roniissor>'  note, 
the  claim  in  the  summons  was  "  for  Jp75,  with  ten  per  cent  in- 
terest from  February  19th.  1880,  and  ten  per  cent  of  amount  as 
attorney  fee  upon  a  certain  promissory  note.^'  Held,  Sufficient 
to  apprise  the  indorser  "of  the  nature  of  the  claim  against 
him." 
5 
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This  was  an  action  brought  in  the  county  court  of  Ham- 
ilton county  upon  a  promissory  note  executed  by  L.  C. 
Predmore,  payable  to  the  order  of  C.  J.  Hinman^  and  bV 
him  transferred  to  the  plaintiff.  Defendants  defaulted  and 
judgment  was  rendered  in  favor  of  plaintifis.  Hinman 
took  ihe  cause  to  the  district  court  on  a  petition  in  error, 
where,  on  trial  before  Post,  J.,  the  judgment  of  the  county 
court  was  reversed.  The  plaintifis  brought  the  cause  here 
by  petition  in  error. 

Alfred  W.  Agee,  for  plaintifis  in  error,  cited  MePherson 
V.  The  Bdnk,  12  Neb.,  202.  Roggencamp  v.  Moore^  9 
Neb.,  105.  Walker  v.  Bank,  15  Ohio,  288.  MaxwelPs 
Justice,  43.  Brenner  v.  Weaver ,  1  Kan.,  488.  -3f.,  K.  A 
T.  R.  R.  r,  Brovmy  14  Kan.,  560.  The  note  itself  was  a 
sufficient  bill  of  particulars.  Comp.  Stat.,  sec.  1100  a, 
p.  658. 

/.  H,  Smithy  for  defendant  in  error. 

Summons  was  insufficient.  Comp.  Stat,  sec.  910,  p. 
633.  King  v.  Goftsdialk,  21  Iowa,  512.  Jeffrey  v.  Under- 
wood, 1  Pike,  108.  Bill  of  particulars  did  not  state  a 
cause  of  action.*  Comp.  Stat.,  sec.  962,  p.  639.  Oartis  it 
Oo.  V.  CMer.  7  Neb.,  315. 

Lake,  Ch.  J. 

The  only  error  committed  by  the  county  court  was  in 
including  the  costs  of  the  protest  in  the  judgment.  In 
transferring  die  note  to  die  plaintiffi^  the  indorser  expressly 
waived  demand,  notice  of  non-payment,  and  protest. 
Having  done  this,  the  protest  was  uniiccessaiy  to  fix  his 
liability,  and  he  could  not  properly  be  subjected  to  the  ex- 
pense of  making  it.  It  is  only  where  a  protest  is  essential 
to  fix  an  indorser's  liability  that  he  can  be  subjected  to  such 
expense. 
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And  there  was  still  another  reason  why  the  inclusion  of' 
this  expense  in  the  judgment  was  unwarranted.  As  the 
statute  requires,  the  amount  for  which  judgment  would  be 
rendered  if  the  defendant  failed  to  appear  was  indorsed  on 
the  summons^  and  it  did  not  include  the  costs  of  protest. 
The  defendant  did  not  appear,  but  still  the  judgment 
exceeded  the  amount  thus  indorsed  two  dollars  and  thirtv- 

• 

one  cents — ^the  notarial  charges — and  to  this  extent  was 
erroneous.  In  the  district  court,  however,  and  lx»fore  the 
judgment  of  reversal  was  given,  the  plaintiff  filed  a  remit" 
tiiur  as  to  this  excess,  and  offei'ed  to  have  the  judgment  of 
the  county  court  modified  accordingly.  This  step  having 
been  taken,  there  was  no  necessity  for  an  absolute  reversal, 
which  could  result  only  in  unnecessary  delay  and  expense 
to  the  parties.  The  district  court  ought  to  have  accepted 
the  remittitur  and  affirmed  the  judgment  as  to  the  residue, 
but  without  costs. 

It  is  also  claimed,  and  was  in  the  dL^strict  court,  that  the 
summons  was  defective  in  not  suflSciently  describing  the 
plaintiff's  cause  of  action.  There  was  nothing  in  this 
point  that  called  for  a  reversal  of  the  judgment.  The 
summons  complied  substantially  with  the  requirement  of 
the  statute  in  this  particular.  In  the  language  of  the  stat- 
ute, sec.  910,  Comp.  Stat.,  633,  the  summons  "must 
describe  the  plaintiff's  cause  of  action  in  such  general  terms 
as  to  apprise  the  defendant  of  the  nature  of  the  claim 
against  him."  This  summons  described  the  cause  of  action 
89  being  a  demand  "for  $75,  with  ten  per  cent  intei-est 
fix)m  February  19th,  1880,  and  ten  per  cent  of  amount  as 
attorney  fee,  upon  a  certain  promissory  note.**  Under  the 
ruling  of  this  court  this  description  was  certainly  sufficient. 
MePheraon  v.  Bank,  12  Neb.,  202.  It  showed  that  the 
demand  was  for  money  only,  and  upon  a  promissory  note 
to  which  the  defendant  must  necessarily  be  a  part}-.  It 
showed  it  to  be  in  the  nature  of  assumpsit,  and  not  of  tort. 
The  fact  that  it  did  not  particularize  the  defendant  Hinman 
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aa  an  indoi'ser  was  unimportant,  althoup^h  it  ^vould  have 
evinced  more  precision  and  «ire  to  have  done  so.  Defend- 
ants shonld  undei'stand  tlmt  it  will  not  do  to  disi^e^nl  the 
oommand  of  a  sninmoas  to  apjKMir  at  a  lawfully  designated 
time  to  answer  a  complaint  l)ecause  of  some  mei-ely  techni- 
cal defect,  thus  allowing  judgment  to  go  by  default,  and 
then  hope  to  obtain  a  reversal  on  that  ground.  After 
judgment  thus  j>ermitted,  such  defects  will  be  disregarded. 

The  objection  to  the  bill  of  particuUu^  is  without  any 
merit  whatever.  The  cause  of  a(»tion  is  set  forth  with  all 
the  particularity  of  a  pi^tition  in  the  district  court.  Besides, 
the  note  itself  was  attached  thcivto,  thus  showing  folly  and 
clearly  the  ground  of  the  claim  against  the  defendant. 

For  the  reiisons  thus  statwl  the  judgment  of  the  district 
(X)urt  must  \ye  revci'stnl,  and  the  cjuise  remanded  to  that 
w)urt,  with  diret*tion  to  enter  a  judgment  in  conformity  to 
this  opinion. 

R?:VERSKD  AND  REMANDED. 


MAnoARET  Manzy,  plaintiff  FN  KRijon,  V.  Harvey 
^  W.  Hardy,  defendant  in  error. 

1.  Non-Suit.     If  neither  the  petition  nor  the  evidence  adduced 

upon  the  trial  »how  the  plaintiff  to  l>e  entitled  to  any  relief 
whatever,  a  judgment  of  non-suit  is  proper. 

2.  Money  paid  under  Mistake— Recovery  back.    To  au- 

thorize the  recovery  of  money  paid  for  a  valid  consideration,  on 
the  ground  of  its  having  lK*en  paid  under  a  mistake  of  fact,  it 
must  be  shown  that  the  party  receiving  it  is  in  some  way  re- 
Bpoudible  for  the  mistake. 

• 

Error  to  the  district  court  for  litincaster  «)nnty.     Tried 
below  before  Poi^nd,  J. 

■ 

J,  H.  Foxicovthy,  for  plaintiff  in  error,  cite<l  Woodward 
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r.  HUl^  6  Wis.,  147,  151.  Kiiu/ston  Bank  v.  Eltinge,  40 
X.  Y.  (1  Hand.),  391.  3fillett  r.  Holt,  60  Maiue^  169. 
Bank  of  Com.  v.  Union  Bank,  3  X.  Y.  (Com.),  287.  De- 
vine  V,  Edwanh,  87  111.,  177.  North  v.  Blom,  30  X.  Y. 
(3  Tif.),  374,  381.  EUis  r.  Life  In^,  Co.,  4  O.  S.,  628. 
Rogers  v.  Weaver,  5  Ohio,  537.  Billings  v.  McCoy,  5  Xeb., 
190,  and  cases  cited. 

N,  C.  Ahl}otty  for  defendant  in  error,  cited  Shddan  v. 
Harding,  44  111.,  68.     4  Wait's  Actions  and  Defenses,  486. 

Lakk,  Ch.  J. 

Of  the  several  eiTors  formally  assigned,  the  only  really 
important  one  is,  whether  the  non-suit  wiis  properly  granted. 
The  ground  taken  by  counsel  for  the  defendant  in  error  in 
support  of  the  ruling  of  the  district  court  Ms,  that  neither 
the  petition  nor  the  evidence  shows  that  the  i)laintiff  is  enti- 
tled to  any  relief  whatever.  If  this  Ije  so,  of  course  the 
case  was  properly  disposed  of,  and  the  judgment  should  be 
aflSrmeil. 

The  object  of  the  action  was  to  recover  the  sum  of  sev- 
entv-five  dollai's  and  interest  for  a  short  time.     The  basis 

» 

of  this  claim  as  set  out  in  the  petition  is,  that  the  plaintiff 
had  paid  that  amount  to  the  defenilant  in  part  payment  for 
a  lot  in  the  city  of  Lincoln,  together  with  "the  house 
thereon."  The  only  mistake  mentioned  is,  that  of  her 
"l)elieving  that  the  defendant  had  a  valid  deed  and  title," 
*  *  *  *  "  when  in  fact  and  I'ealitv  the  said  defend- 
ant  had  no  legtd  right  whatever  to  the  said  lot."  This  is 
the  whole  substance  of  the  (*omplaint,  and  surely  there  is 
nothing  here  which  shows  the  defendant  to  have  been  in 
the  slightest  degree  responsible  for  the  mistake  under  which 
the  plaintiff  says  she  made  the  j)ayment.  Even  if  money 
be  paid  to  another  under  a  mistake  of  fact,  but  for  a  valid 
consideration,  in  order  to  maintain  an  action  for  its  recov- 
ery the  party  remving  it  must  be  shown  to  have  been  in 
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some  way  at  fault,  and  respoasible  for  the  mistake.  For 
aught  that  the  petition  shows,  the  conduct  of  the  defendant 
was  commendable  in  every  particular. 

But,  even  if  it  were  shown  that  the  mistake  complained 
of  was  caused  entirely  by  the  defendant,  still  no  cause  of 
action  would  be  stated.  It  is  not  necessary  that  one  should 
be  possessed  of  a  "legal  title"  to  property  in  order  to  make 
it  a  good  subject  of  bargain  and  sale.  An  equitable  inter- 
est would  answer  the  same  purpos^e  aa  a  legal  one.  So,  too, 
would  a  mere  claim  of  right  which  might  turn  out  to  be  u<i 
interest  at  all,  either  legal  or  equitable. 

Again,  the  mistake  was  only  as  to  a  part  of  the  property. 
The  purchase,  as  we  have  seen,  Wiis  of  a  lot  and  "  the  house 
thereon."  It  is  not  claimed  that  any  mistake  occuri'ed  re* 
specting  the  house,  the  title  to  which  seems  to  have  been  all 
that  was  expected,  so  that,  even  if  there  were  any  failure  of 
consideration,  it  was  only  a  i>artial  one.  We  are  of  opinion 
that  the  petition  states  no  cause  of  action. 

But,  if  we  turn  to  the  evidence,  the  showing  there  mad 
by  the  plaintiff  is,  if  possible,  still  more  unfavorable  to  a 
recovery.  It  shows  that  the  money  was  paid  for  a  good 
and  valuable  consideration,  viz.,  the  redemption  of  the  lot 
from  tax  sale.  The  defendant  having  purchased  the  lot 
for  delinquent  taxes,  which  it  was  the  duty  of  the  plaintiff 
to  have  paid,  upon  receiving  the  trciu^urer's  deed  took  j)os- 
session  and  built  thereon  the  house  referred  to  in  the  j)eti- 
tion.  Under  this  tax  deed  the  defendant  claimed  to  own 
the  lot,  and  the  plaintiff  being  desirous  of  regaining  it,  an 
arrangement  was  made  by  which  she  agreed  to  pay  him  the 
sum  of  one  hundred  and  thirty  dollars,  in  considemtion  of 
which  he  was  to  transfer  to  her  all  his  interest  in  the  prop- 
erty. The  money  in  question  was  paid  to  the  defendant  in 
part  performance  of  this  arrangement,  which  appears  to 
have  been  made  in  good  faith  by  both  parties,  and  respect- 
ing which  it  is  not  shown  that  the  defendant  Ls  in  any  de- 
fault.    Surely,  for  money  paid  under  such  circumstances, 
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no  recovery  can  be  had.     There  is  no  error  in  the  record, 
and  the  judgment  must  be  affirmed. 


Judgment  affirmed. 


C.  Neidig,  Plaintiff  in  error,  v.  Cole  &  Pii/iBirRY, 

DEFENDANTS  IN  ERROR. 

1.  Contraot:   implied  agrbkment.  N.,  under  an  agreemeBt  with 

M.  B.,  by  which  he  was  to  receive  certain  goods  from  them,  sent 
his  order  therefor.  Being  unable  to  furnish  the  goods  at  that 
time,  M.  B.  handed  the  order  to  C.  &  P.,  dealers  in  such  goods, 
to  fill,  which  they  did  in  their  own  names,  shipping  them  as  di- 
rected in  the  order  to  N.,  and  at  the.  same  time  informing  him 
of  the  price  and  terms  of  payment  to  be  made  to  them.  Held. 
That  by  the  acceptance  of  the  goods  under  these  circumstances 
the  law  implied  an  agreement  on  the  part  of  N.  to  pay  for  them 
according  to  the  terms  upon  which  tkey  were  delivered  to  him 

2.  Argument  to  Jury.  When  there  is  no  disputed  material  fact 

for  the  jury  to  pass  upon,  it  is  not  -error  for  the  oolirt  to  refuse 
to  permit  counsel  to  address  them. 

Error  to  the  district  court  for  Madison  county.  Tried 
below  befoi'e  Barnes,  J.  The  facta  arc  fully  set  forth  in 
the  opinion. 

Robertson  A  OampbeUy  for  plaintiff  in  error. 

Evidenw  shows  that  Cole  &  Pilsbury  were  agents  of 
Mabie  Bmthers.  Agency  may  l)e  inferred  from  acts  of  par- 
ties. 1  Bouvier's  Law  Die,  100.  OolumbtU!  Company  c. 
Hurford,  1  Neb.,  167.  And  same  defenses  can  be  inter- 
posed as  if  action  had  been  brought  by  principal.  Taintor 
i\  Prendergast,  3  Hill,  72.  Huntington  v.  Knox,  7  Cush., 
371.  Counsel  shoiild  have  been  allowed  to  argue  cause  to 
jury.     Eaton  v,  Chrruth;  11  Xeb.,  231.     HoUenbeck  v.  Mc- 
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Mahoiiy  25  Ohio  State,  1.     Hickvuin  v.  Jones,  9  Wall., 
197.     Barney  v,  >k'lnneider,  Id.,  249. 

Marlow  &  Mnnger  and  E.  F,  Gray,  for  defendants  in 
error. 

Lake,  Ch.  J. 

The  action  in  the  court  lx)low  was  l)roiight  by  the  defend- 
ants in  error  to  recover  the  price  of  a  quantity  of  fencing 
material  connLstin^  of  iron  ixxsts  and  wire,  delivered  by 
them  to  the  plaintiif  in  error. 

It  is  ver^^  questionable  whetlier  the  facts  alleged  in  the 
answer  are  sufficient  to  constitute  a  defense  to  the  petition. 
The  defense  sought  to  be  made  by  it  was,  that  the  material 
was  delivered  in  fulfillment  of  a  cx>ntract  l)etween  said  Nei- 
dig and  the  firm  of  Mabie  Brothel's,  acting  for  and  on  l)e- 
half  of  the  Iowa  C'cntnil  Iron  Fenw  Company,  of  Marsh- 
alltown,  Iowa,  and  for  which  he  had  paid  in  advmicc,  by 
his  promissory  note,  the  sum  of  one  liundrtHi  and  fifty  dol- 
lai's.  It  is  crontended  with  much  reason  bv  counsel  for  the 
defendanti^in  error — ^and  it  is  probably  true — that  the  answer 
is  wanting  in  omitting  to  state  that  Cole  &  Pilsbur}-  furn- 
ished the  articles  on  the  (Tedit  of  the  Fence  Conipsuiy,  or 
of  Mabie  Brothers,  from  whom  Xeidig  onlei'ed  them,  there- 
by conceding  the  claim  and  inference  that  they  furnishwl 
them  on  the  credit  of  him  to  whom  they  were  shipped. 

But,  even  if  the  answer  be  accepted  jus  sufficient  to  admit 
all  of  the  evidence  offei'ed  under  it,  we  are  nevertheless  of 
opinion  that  no  defense  was  exhibited  uj)on  the  trial,  and 
that  tlie  court  was  right  in  directing  a  veixlict  in  favor  of 
Cole  &  Pilsbm'v  for  the  amount  of  their  demand. 

8o  far  as  concerns  the  defendants  in  error,  the  transaction 
out  of  which  this  action  arose  was  a  very  simple  one,  and 
about  as  follows :  Neidig  having  made  an  agreement  with 
the  Iowa  Central  Iron  Fence  Company  and  Mabie  Broth- 
ei-s,  by  w^iich  the  latter  wei^e  to  furnish  to  him  (^I'taiin  fenc- 
ing  material,  sent  to  them  an  order  in  these  woixls : 
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"Madison,  Xeb.,  April  9,  1879. 

"ilABiE  Bros.,  Gents:  Please  send  me  300  iron  fence 
jKJSts,  and  1200  lbs.  of  wire.     Ship  goods  to  Wisner,  Neb. 

"  Youi-s  tnilv,  •  C.  Xeidig." 

Mabie  Brothei-s  received  this  order,  but  for  some  reason, 
not  l)eing  able  to  furnish  the  articles  called  for,  they  turned 
it  over  to  Cole  &  Pilsburv  to  fill,  and  shortly  afterwards 
notified  Ncidig  of  what  they  had  done.  This  notification 
was  as  follows,  written  upon  a  postal  canl,  and  transmitted 
by  mail : 

"Fremont,  4-29,  79. 

"C.  Neidig,  Dear  sir;  Yours  received.  Cole  &  Pils- 
burj',  the  dealers  here,  say  that  they  Avill  fill  your  or- 
der. They  do  this.  The  shops  here  have  been  changing 
hands.  They  fill  your  orders  until  things  are  getting  in 
sha|)e.  Send  all  ordei^s  to  P.  S.  Marvin.  He  filLs  all  or- 
dci*s  for  the  Iowa- Central  Iron  Fencing  Co.  Posts  are  a 
little  l)ehind  but  will  be  rcadv  soon.  Truly  voui's." 

This  notice  was  not  signed,  but  it  is  admitted  by  Xeidig 
to  have  been  in  the  hand- writing  of  (me  of  the  Mabies,  and 
he  accepted  it  as  coming  from  them. 

Upon  receiving  this  oiiler,  Cole  &  Pilsbuiy,  in  their  own 
name,  shipped  the  goinls,  >\  ith  the  exception  of  a  portion  of 
the  posts,  as  directed  thercin,  and  at  the  same  time  sent  to 
Xeidig  a  bill  of  the  items  and  (charges,  as  follows : 

"Fremont,  Seb.,  April  24th,  1879. 

"  Mr.  C.  Neidig,  Madison,  Xeb. :  Bought  of  Cole  & 
Pilsburv,  wholesale  and  retail  dealers  in  hardware,"  etc. 
"  Xo.  84  E  street,  between  Fourth  and  Fifth.  Terms  cash, 
30  days. 

612  ibs.  single  barb  steel  wire,  8c $  48.96 

600  fibs,  double  "         "       **      OJc 57.00 

117  line  iron  post? 46.80 

Drayage .50 

$153.26 
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"Balance  of  poste  will  follow  soon.  You  will  please  re- 
mit amount  of  this  bill  to  us  as  we  are  doing  business  for 
Mabie  Bros.  Groods  were  skipped  yesterday  in  good  order. 
■^*  Yours,  Cole  &  Pilsbury/' 

Four  days  afterward  the  remainder  of  the  posts,  eighty- 
tliree  in  number,  were  shipped,  and  a  similar  account  ren- 
dered, thus  showing  most  conclusively  that  Xeidig  was  well 
advised,  and  must  have  known  when  he  received  tlie  goods 
tliat  Cole  &  Pilsburv  had  filled  the  order  on  his  credit  and 
looked  to  him  for  payment.  There  was  nothing  whatever 
in  what  Cole  &  PiLsbury  did  or  said  from  which  Xeidig 
could  reasonably  have  inferred  that  the  shipments  were 
made  on  the  credit  of  Mabie  Brothers,  or  of  the  Fence 
Company.  Nor  is  there  any  evidence  that  they  ever  un- 
dertook to  till  said  order  upon  the  credit  of  any  one  but 
Xeidig  himself.  From  these  facts  the  law  will  imply  an 
agi'eement  on  the  part  of  Xeidig  to  pay  for  the  goods  ac- 
cording to  the  terms  upon  which  they  were  delivered  to 
him.  If  unwilling  to  be  bound  by  those  terms,  he  ought 
to  have  rejected  the  goods  and  notified  Cole  &  Pilsburv 
accordingly. 

A  very  extended  offer  of  testimony  was  made,  mostly 
relating  to  the  an*angenient  between  Xeidig  and  the  said 
Fence  Company,  through  Mabie  Brothers,  which  the  court, 
rejected.  There  was  no  error  in  this  ruling.  Besides  being 
very  objectionable  on  account  of  its  including  so  many  sep- 
arate facts,  most  of  which  were  mere  conclusions,  the  entire 
offer  was,  as  the  court  held,  incompetent  so  long  as  Cole  & 
Pilsburv  were  not  in  anv  wav  connected  therewith.  At 
the  time  of  this  offer  not  a  word  of  evidence  had  been  pro- 
duced connecting  them  in  the  remotest  degree  with  the 
business  ventures  of  either  the  Fence  Company  or  Mabie 
Brothers. 

It  is  also  complained  that  counsel  were  not  allowed  to 
address  the  jury.  There  was  no  error  in  this,  for  the  ex- 
oellent  X'eason  there  was  not  a  single  disputed  materiid  faqt 
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for  the  jury  to  patss  upon.     There  i.s  no  error  in  tlie  record, 
aud  the  judgment  is  aiiirmed. 

JUDGMKXT  AFFIRMED. 


Dora  Dibtrichs,  plaintiff  ix  krror,  v.  The  LixooiiN 
&  Northwestern  R.  R.  Co.,  defendant  in  error. 

1.  Report  of  Beferee :  lii.ixo.  The  mere  feilure  of  a  referee 
to  tile  his  report  within  the  time  fixed  in  the  oixler  of  reference 
does  not  invulidiite  it. 

'2.    Pleading:     corporatk  kxistkntk:   axwwkk.    The  ex  interne 
of  a  corporation  pluintilf  is  not  put  iu  iasue  by  a  general  denial 
«        of  an  alleged  canse  of  aotion« 

3.  DepositionB:     objections,     object ioas  to  the  udmisHiou  of 

de|M)Hitions  in  evidence,  excejit  Jbr  incompetency  or  irrelevancy, 
mu8t  he  "  made  aud  tlletl  Ix'fore  the  commencement  of  the  trial," 
or  they  come  too  late. 

4.  Practice:    ^iUKsTioN.s  not  in  kkcokd.    A  (iiu*stion  diHcussed 

in  the  brief  of  couuHel,  but  not  rairte<l  in  the  record,  will  not  he 
conwidered. 

This  was  an  action  of  repl(*vin  brouglit  by  the  Lincoln 
and  Northwestern  Ruih*oad  Coini)any  against  Dora  Deit- 
•richs  in  the  district  court  of  Platte  county,  to  recover  pos- 
session of  a  one-story  fnunc  dwelling  loctited  on  block  66, 
iu  the  city  of  Columbus.  The  cause  was  sent  to  a  referee, 
who  reported  as  follows : 

Find,  That  the  plaint iS*  was,  at  the  time  of  the  com- 
mencement of  this  action,  the  owner  and  entitled  to  the 
immediate  possession  of  the  pro|)ertv  dt*scribed  in  plaintiff's 
petition. 

Second.  That  the  said  property  waa  unlawfully  de- 
tained by  defendant. 

Third,     That  the  plaintiff  being  the  owner  of  the  house 
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in  question,  on  or  about  the day  of  Slay,  1880,  moved 

said  hourici  upon  lot  5,  in  block  (><>,  in  the  city  of  Columbus. 

Fourth,  Plaintiff,  in  moving  said  house  upon  said  lot, 
was  under  the  belief  that  it  was  being  moved  u|)on  the 
laud  of  tlie  plaintiff. 

Fiff/i,  That  i>laiii tiff'  moved  said  house  u])on  said  lot 
for  temporary  purposes  only,  and  with  no  intention  of 
affixing  the  same  to' the  realty. 

Sixth,  That  the  ground  upon  which  said  house  was 
placed  was  uneven,  and  that  the  sjime  was  placed  u])on 
wooden  blocks,  some  of  which  rested  upon  the  surface  of 
the  ground  and  some  of  which  entered  into  the  ground 
fifteen  iiu^hes. 

Seventh,  That  said  lot  was,  at  the  time  said  building 
was  so  moved  upon  the  same,  owned  by  one  Barnes,  a  resi- 
dent of  New  York. 

Eiyhth,  That  said  defendant  purchased  sjiid  lot  from 
said  Barnes  by  deed  dated  the  tenth  day  of  Xoveml)er, 
1880,  for  $100. 

Ninth,  That  Barnes  did  not  know  that  siiid  building 
was  upon  said  lot  imtil  after  the  commencement  of  this 
action. 

Tenth,  That  plaintiff,  after  placing  said  hoase  ujkmi 
said  lot,  offered  and  advertised  said  house  for  S4\le. 

Eleventh,  That  in  the  purchase  of  sjud  lot  by  defend- 
ant, William  Dietrichs,  the  husband  of  defendant,  conducte<l 
the  negotiations,  and  made  the  i)urchase  for  and  on  behalf 
of  the  defendant. 

Twelfth,  That  the  said  William  Dietrichs  knew  at  the 
time  of  said  purchase  that  the  house  was  moved  on  to  the 
same  by  plaintiff  and  claimed  by  plaintiff. 

Thirteenth,  That  the  said  house  is  of  the  value  of 
$350. 

Fourteenth,  That  defendant  was  the  owner  of  lot  5  in 
block  B6  and  in  possession  thereof,  and  occupant  of  said 
house  at  the  time  of  the  commencement  of  this  action. 
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As  conolusions  of  law  the  refert*e  found : 

Fii-fff,  That  said  hoiLse  was,  at  the  commencement  of 
this  action,  personal  property. 

Second,  That  plaintiflF  was,  at  the  commencement  of 
this  action,  the .  owner  and  entitled  to  the  immediate 
possession  of  said  house. 

Upon  a  hearing  before  Post,  J.,  the  report  of  the  referee 
was  confirmed,  judgment  entered  for  plaintiff,  and  defend- 
ant brought  the  cause  to  this  court  for  a  review  on  a 
petition  in  error. 

3IcA(Iwfer  Brothers,  for  ])laintiff  in  error. 

Report  of  referee  not  tiled  in  time.  DeLong  v,  Stahlf 
13  Kan.,  558.  Livinr/ftfon  i\  (ridney,  25  How.  Pr.,  1. 
Gregory  v.  Cryder,  10  Abbot  X.  S.,  289.  Depositioas  of 
Edward  and  George  Barnes  were  inadmissible,  because 
there  was  no  fact  therein  comjwtent  to  prove  the  house 
personal  property.  GiUelaiid  i\  Sehityler,' d  Kan.,  569. 
Oropsey  r.  Arerill,  8  Neb.,  152.  The  lease  by  the  L.  & 
N.  W.  R.  R.  to  the  B.  &  M.  R.  R.  was  improperly 
excluded.  Code,  sec.  408.  Tenant  r.  Bit mf  eld,  11  Ind., 
130.  Notice  to  quit  should  have  been  given.  Riewev, 
MeCormick,  11  Neb.,  261. 

Whitmoyerj  Gerrard  <t  Poxtj  for  defendant  in  error,  on 
filing  of  re]>ort  out  of  time,  cited  Keller  v,  Sutrick,  22  Cal., 
472.  Foster  v.  Ryan,  26  How.  Pr.,  164.  Corporate  ex- 
istence not  put  in  issue  by  general  denial.  National  lAfe 
Ini<,  Cb,  V.  Robinson,  8  Neb.,  452.  Depositions  were  ad- 
missible.. Objections  to  letter  came  too  late.  Code,  sec. 
390.  Case  in  11  Neb.,  261,  is  not  applicable.  She  was 
not  entitled  to  notice  to  quit.  Taylor's  Landlord  and 
Tenant,  471,  472. 
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Lake,  Ch.  J. 

Taking  the  errors  complained  of  in  the  order  of  their 
assignment,  the  first  one  is  the  refusal  of  the  court  to  set 
aside  the  report  of  the  referee,  for  the  reason  that  it  was 
not  filed  within  the  time  named  in  the  order  of  reference. 
The  ground  taken  by  the  plaintiff  in  error  that  the  mere 
n^lect  of  the  referee  to^  his  report  on  or  before  the  day 
fixed  for  him  to  do  so  renders  his  action  under  the  order  of 
reference  nugatory,  is  untenable.  The  case  of  DeLcmg  t?. 
Stahl,  13  Kan.,  558,  which  her  counsel  cite  in  support  of 
that  position,  does  not  so  hold. 

In  that  case  it  appeared  that  the  referee  did  not  complete 
his  report,  or,  in  other  words,  did  not  perform  the  judicial 
duty  assigned  him  within  the  time  limited,  but  afterwards, 
wherefore  it  was  held  that  he  was  at  the  time  functus  officio^ 
and  his  report  unauthorized  and  void.  Robinson  r. 
(f  Connor,  12  Neb.,  405.  The  manual  act  of  handing  in 
or  filing  of  reports  by  referees  is  not  unfrequently  delayed 
until  after  the  time  fixed  for  this  to  be  done,  but  we  have 
never  known  one  to  be  held  invalid  on  that  ground.  In- 
deed, in  Keller  v.  Sviricky  22  CaL,  472,  it  was  held  that 
such  delay,  even  where  the  time  for  filing  the  report  was 
fixed  by  statute,  was  of  no  consequence,  and  sustained  a 
report  assailed  for  that  reason. 

The  second  complaint  of  error  is  based  upon  the  failure 
to  prove  the  corporate  existence  of  the  defendant  in  error. 
This  point  is  not  well  taken.  The  existence  of  the  rail- 
road company,  and  its  right  to  .sue,  were  not  in  controversy. 
The  answer  w^as  a  general  denial,  and  while  this  wa« 
sufficient  to  put  in  issue  the  whole  matter  of  complaint,  it 
did  not  question  the  due  incorporation  of  the  company. 
National  Life  Ins,  Cb.  v,  Bohinfion,  8  Neb.,  452. 

There  was  no  error  in  the  admission  in  evidence  of  the 
depositions  of  Edward  and  George  Barnes.  It  is  con- 
tended  that   the   testimony  of  these  two   witnesses  was 
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immaterial,  but  very  clearly  it  was  not.  The  property  in 
oontroversy  was  a  dwelling  hoase  standing  upon  a  lot  pur* 
chased  by  plaintiff  in  error  from  Edward  Barnes  through 
a  correspondence  had  with  his  brother  George.  The 
house,  it  seems,  had  been  placed  upon  this  lot  a  very  sliort 
time  before  this  purchase  by  the^defendant  in  error,  and  its 
character,  whether  a  chattel  or*a  part  of  the  realty,  was  the 
principal  question  to  be  settled  by  the  trial.  Upon  tliis 
question  these  depositions  were  very  material,  for  they  show 
beyond  all  doubt  that  Edward  Barnes  never  had  nor 
claimed  any  right  to  the  house,  and  in  fact  did  not  even 
know  that  it  was  on  his  lot  at  the  time  of  the  sale  to  the 
plaintiff  in  error.  The  fact  that  a^  between  Barnes  and 
the  railroad  company  there  was  no  question  as  to  the  right 
of  the  latter  to  the  house — it  being  clearly  personal  prop- 
erty, together  with  the  full  knowledge  of  the  plaintiff  in 
error  of  the  circumstances  under  which  it  was  placed  upon 
the  lot,  make  it  very  clear  that  the  ftnding  of  the  refei'ee 
was  right,  and  should  be  sustained. 

The  referee  did  not  err  in  overniling  the  objection  to  the 
admission  of  the  letter,  purporting  to  have  been  written  by 
William  Deitrich  to  George  Barnes,  respecting  the  puix*has«' 
of  the  lot.  The  letter  was  competent  evidence,  and  \^a.s 
duly  attached  to  the  deposition  of  George  Barnes  as  a  part 
of  the  correspondence  by  which  the  sale  to  Dora  Deiti'icli 
was  effected.  Even  if  the  objection,  that  the  genuineness  of 
this  letter  was  not  proved,were  a  good  one,  it  came  too  late. 
All  objections  to  depositions,  except  for  incompetency  or 
iri'elevancy,  to  be  effectual  must  1^  made  and  fiU»d  before 
the  commencement  of  trial."  Code  of  civil  procedni'e, 
sec.  390. 

Upon  the  trial  the  plaintiff  in  error  offered  to  show  that 
in  the  removal  of  the  house  under  the  order  of  replevin, 
damage  was  done  to  certain  of  her  personal  effects  therein. 
This  offer  was  wholly  immaterial,  and  in  rejecting  it  the 
referee  ruled  correctly.     That  was  a  matter  that  could  not 
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be  properly  adjudicated  in  this  action,  which  concerned 
only  the  claims  of  the  respective  parties  to  the  house. 

The  lease  from  the  defendant  in  error  to  the  Burlington 
and  Missouri  River  Railroad  Company  was  properly  re- 
jected. It  was  wholly  immaterial  to  the  defense,  and  could 
not  possibly  have  aided  the  plaintiff  in  error,  for  the  reason 
that  it  expreasly  provides  for  the  continued  use  of  the  cor- 
porate name  of  the  lessor  by  the  lessee  "  in  and  about  any 
legjil  proceedings  and  suits,  either  at  law  or  in  equity." 

The  question  of  the  want  of  notice  to  quit  raised  by 
counsel  for  the  plaintiff  in  error  in  their  brief  is  not  in  the 
rec*ord.  No  reference  is  made  to  it  in  the  referee's  report, 
nor  in  the  motion  for  a  new  trial,  therefore  it  is  not  before 
us.  The  case  appears  to  have  been  fairly  considered  by 
the  referee,  and  a  just  conclusion  reached. 

JUDGMB^'T  AFFIRMED. 
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ElI^N  YoUXG,  APPELT.ANT,  V.  MORGAN    AND    GaTJ.A- 

GHER,   APPPHJ.EES. 


Equity:  relief  against  a  judgment.  The'mle  is  weU  settled 
that  equity  will  afford  no  relief  against  a  judgment  to  a  party 
who  has  purposely  or  negligently  omitted  to  make  his  defense 
at  law. 

AppEAii  from  the  district  court  for  Platte  county.  Heard 
below  on  exceptions  to  report  of  referee,  by  PojT,  J.  Ex- 
ceptions overruled,  and  judgment  for  defendants. 

Marlow  &  MungeVy  for  appellant,  cited  Huebachman  v. 
Baker,  7  Wis.,  542. 


Whihnoj/e7',  Gerrarrl  &  Pont,  for  appellees,  cited  Young 
t?.  Moryaiiy  9  Neb.,  171,  and  authorities  there  cited. 
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Young  V.  Morgan. 

Lake,  Ch.  J. 

This  case  oomes  here  by  appeal  from  the  district  oourt 
for  Platte  county.  The  action  was  brought  to  enjoin  the 
collection  of  a  judgment  at  law  by  a  sale  of  real  property 
under  execution.  The  ground  upon  which  equitable  relief 
18  sought  is,  that  the  judgment  was  rendered  against  the 
appellant  in  her  absence,  and  upon  two  promissory  notes 
purporting  to  have  been  executed  by  one  John  6.  Compton 
and  the  appellant  jointly,  but  which  as  to  her  were  forge- 
ries, her  name  having  been  signed  to  them  by  said  Compton 
without  her  knowledge  or  consent. 

The  oourt  below  sent  the  case  to  a  referee  for  trial,  who 
found,  among  other  things,  upon  ample  evidence,  that  the 
appellant)  although  posessed  of  ample  information  to  have 
enabled  her  to  do  so,^^  was  n^ligent  in  not  interposing  her  de- 
fense to  the  notes  when  sued  in  the  county  court/'  In  other 
words,  "that  she  had  a  complete  remedy  at  law,''  which, 
through  her  own  negligence,  she  had  omitted  to  avail  her- 
self of  at  the  proper  time.  That  this  finding  was  fully — 
indeed  the  only  one — ^warranted  there  is  not  even  the 
shadow  of  a  doubt 

It  appears  that,  on  the  15th  of  December,  1877,  John  6. 
Compton,  a  brother-in-law  of  the  appellant,  whose  name 
at  that  time  was  Ellen  Compton — she  having  since  inter- 
married with  Charles  H.  Young — ^being  indebted  to  Mor- 
gan &  Grallagher  in  the  sum  of  three  hundred  and  sixty 
dollars,  gave  therefor  the  two  notes  in  question,  one  for  a 
hundred  and  sixty,  and  the  other  for  two  hundred  dollars, 
due  in  sixty  and  ninety  days  respectively.  On  the  matu- 
rity of  the  first  of  these  notes,  Morgan  &  Gallagher  sent  to 
the  appellant  a  notification  in  these  words,  which  she  re- 
ceived by  mail  in  due  time  at  her  home  in  Columbus: 

"Omaha,  Neb.,  Feb.  16th,  1878. 
"Jfra.  Ellen  Oompton,  Oolumlma,  Neb.: 
"The  note  of  $160.00,  bearing  12  per  cent  interest,  dated 
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Dec.  15tli,  and  signed  by  John  G.  Compton  and  Mrs.  Ellen 
Compton  is  due  this  day,  and  we  look  to  you  for  payment 
of  principal  and  interact,  ^our  immediate  attention  to 
same  i.s  re(j[ue>sted.     Yours  Truly, 

"  Morgan  &  Gallagher." 

And  afterwards,  on  the  twenty-fifth  of  March,  1878,  the 
other  note  then  being  ten  days  over-due,  a  similar  notice 
respecting  it  was  sent  to  her,  which  she  admits  having  re- 
ceived. 

These  t^o  notices  were  certainly  sufficient  to  fully  advise 
her  of  the  character  of  Morgan  &  Gallagher's  claim,  but 
she  paid  no  attention  to  the  demand  thus  made  upon  her, 
not  even  so  much  as  to  question  to  them  its  correctness  in 
any  particular.  Thus  the  matter  rested  until  the  twentieth 
of  June,  when,  the  notes  still  remaining  unpaid,  Morgan  & 
Grallagher  commenced  an  action  thereon  in  the  county  court 
of  Platte  county,  where  the  appellant  then  resided.  Of 
this  action  she  was  duly  notified  by  summons,  which  was 
personally  served  upon  her,  as  she  admits  both  in  her  peti- 
tion and  in  her  testimony  given  upon  the  trial.  By  the 
summons  she  was  again  informed  as  to  the  character  of  the 
demand,  and,  although  questioning  its  correctness  as  to  her- 
self, as  she  says,  in  a  conversation  respecting  the  suit  had 
with  John  G.  Compton  immediately  after  the  service  of  the 
summons,  made  no  appearance,  but  suffered  judgment  to  be 
taken  by  default  for  the  amount  called  for  by  the  notes, 
which  was  done  July  2d,  1878.  The  only  excuse  for  not 
making  a  defense  to  the  action  on  the  notes  as  given  in  the 
petition  is,  that  John  G.  Coni))ton  '^then  stated  that  the 
most  of  the  money  had  been  paid,  and  that  there  was  not 
more  than  one  hundred  and  fifty  dollars  due,  and  requested 
her  not  to  pay  any  attention  to  the  summons  or  suit,  as  that 
was  a  form  which  had  to  be  gone  through  with  before 
taking  a  stay."  She  says  that  Compton  at  the  same  time 
also  told  her  that  one  Anderson,  who  "was  owing  him" 

"  was  going  to  f?ign  the  stay  bond  with  him, 
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and  that  would  release  her/'  Thus,  from  her  own  admis- 
sions, we  have  it  established  that,  in  order  to  gratify  the 
wish  of  John  G.  Compton,  for  whose  indebtedness  to  Mor- 
gan &  Gallagher  the  notes  were  given,  the  appellant  vol- 
untarily permitted  the  judgment  to  be  rendered  in  her 
absence,  and  without  resistance,  for  the  full  amount  called 
for  by  the  notes  and  claimed  in  the  summons  served  upon 
her.  But  even  according  to  the  most  favorable  view  for 
the  appellant  that  it  is  possible  to  take  of  this  statement, 
the  only  disappointment  she  could  have  had  respecting  die 
matter  of  the  judgment  was  as  to  its  amount.  In  addition 
to  this  it  was  admitted  upon  the  trial  that  the  appellant 
knew  of  this  judgment  on  the  sixth  of  July,  only  four  days 
after  it  was  rendered,  which  was  in  time  to  have  enabled 
her  to  take  an  appeal  to  the  district  court  if  she  were  then 
dissatisfied  with  it. 

Thus  we  have  presented  a  succession  of  facts,  showing 
most  conclusively,  as  we  think,  that  the  appellant  either 
purposely  or  negligently  omitted  to  defend  against  a  recov- 
ery on  the  notes,  by  reason  of  which  the  absolute  want  of 
equity  in  her  case  is  fully  established. 

The  rule  is  well  settled  that  equity  will  afford  no  relief 
against  a  judgment  in  such  a  case.  Story's  Equity  Juris- 
prudence, sec.  895.  Willard's  Equity  Jurisprudence,  347. 
Such  being  our  view  of  this,  the  principal  and  controlling 
feature  of  the  case,  it  is  unnecessary  to  look  into  the  record 
further^  and  thef^udgment  must  be  affirmed. 

Judgment  affirmed. 
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School  District  No.  8  in  Dodge  County,  plaintiff 
IN  EHROB,  V.  Emma  A.  Estes,  defendant  in  error. 

1.  Contract:  cokstbuction.  As  a  general  rule,  a  contract  most 
be  constraed  by  reference  to  the  provisions  contained  in  it,  and 
not  by  anything  de  hars]  bnt  in  some  cases  the  court  will  look 
to  the  subsequent  acts  of  the  parties  under  it. 

2. :    .    Where  both  parties  to  a  contract,  with  a  ftill 

knowledge  of  its  terms,  by  their  action  under  it  haye  given  it 
the  same  oonstmction,  it  is  a  safe  rule  to  adopt  that  construc- 
tion, where  there  is  a  possible  doubt  as  to  its  meaning,  in  esti- 
mating damages  under  it. 

3.  School  Teacher:  csbtificats:  wages.  A  proper  certifi- 
cate of  qualification  is  essential  to  warrant  a  school  board  in 
paying  a  teacher  from  the  public  school  funds.  The  prohibition 
of  the  statute,  however,  is  upon  the  district  board,  and  not  upon 
the  teacher;  and  where,  during  a  part  of  a  term,  the  teacher  was 
without  a  certificate,  notwithstanding  which  payment  for  the 
time  was  made,  in  an  action  to  recover  wages  due  for  the  last 
month  of  the  term  during  all  of  which  the  teacher  had  a  certifi- 
cate, Edd,  That  the  amount  so  paid  could  not  be  set  off  against 
what  was  due  for  the  last  month. 

Error  to  the  district  court  for  Dodge  county.  Tried 
below  before  Post,  J. 

WUliam  Mar$hally  for  plaintiiF  in  error. 

E.  F.  Grayy  for  defendant  in  error. 

Lake,  Ch.  J. 

It  is  evident  that  the  written  contract  sued  upon  does 
not  fully  express  the  agreement  of  the  parties  to  it,  and 
under  some  circumstances  its  reformation  by  suitable  action 
would  have  been  indispensable  to  entitle  the  defendant  in 
error  to  recover  Avages  for  her  services  as  teacher  at  the 
rate  of  forty-five  dollars  per  month.  As  expressed,  the 
sum  mentioned  would  seem  to  be  the  compensation  for  the 
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entire  term  of  nine  months^  the  language  being  '^that  the 
said  Emma  Estes  shall  teach  the  primary  school  of  said 
district  for  the  term  of  nine  months,  commencing  on  the 
11th  day  of  April^  1880/'  for  which  the  school  boards  on 
behalf  of  the  district,  agreed  ''to  pay  said  Emma  Estes" 
*****  "the  sum  of  $45;  tihe  same 

being  the  amount  of  wages  agreed  upon  to  be  paid  on  or 
before  the  first  day  of  April,  1880/' 

But  in  her  petition  the  defendant  in  error  construed  the 
contract  in  this  particular,  and  claimed  that  this  sum  ex- 
pressed the  monthly  wages  which  she  was  to  have.  And 
this  construction  is  precisely  the  same  as  that  adopted  and 
acted  upon  by  the  district  board  in  making  payments,  as  is 
ppndusively  shown,  not  only  by  the  evidence,  but  by  their 
answer  as  well,  wherein  it  is  charged  that  ''between  said 
12th  day  of  April,  A.  D.  1880,  and  the day  of  Sep- 
tember, A.  D.  1880,  the  plaintiff  taught  said  school  for  three 
months,  for  which  said  three  months'  teaching  of  said  school 
thedefendant  paid  her  the  sum  of  $135.00."  Thus  it  appears 
that  the  parties  to  this  contract  were  in  full  accord  as  to 
the  rate  of  compensation  to  be  paid — ^that  it  was  forty-five 
dollars  per  month,  at  which  rate  payment  was  voluntarily 
made  for  the  whole  time  that  school  was  actually  taught. 
Under  this  state  of  facts  the  court  was  fully  warranted  in 
assuming  and  saying  to  the  jury  that  the  wages  under  the 
contract  were  "  $45  per  month,  and  not  $45  for  the  entire 
term  of  nine  months,  as  contended  by  the  defendant."  It 
is  doubtless  true  that,  in  general,  a  contract  must  be  con- 
strued by  the  provisions  contained  in  it,  and  not  by  any- 
Uiing  de  hora  ;  but  still,  in  some  cases  the  court  will  look 
to  the  subsequent  acts  of  the  parties.  Chitty  on  Contracts, 
*  88.  It  is  not  even  suggested  on  behalf  of  the  district 
that  any  mistake  was  made  in  paying  at  the  rate  of  forty- 
five  dollars  per  month  for  the  time  the  school  was  actually 
taught ;  so  that  the  parties  themselves,  with  a  full  knowl- 
edge of  the  terms  of  the  contract^  having  united  and  fully 
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agreed  as  to  its  proper  construction^  and  there  being  a  pos- 
sible doubt  as  to  its  meaning,  the  court  did  right  in  adopts 
ing  that  construction  as  the  proper  one  in  estimating  dam- 
ages for  its  violation. 

One  of  the  grounds  of  complaint  here  is  that  oral  testi- 
mony was  admitted  as  to  whether  tlie  forty-five  dollars 
mentioned  in  the  contract  was  to  be  paid  "  by  the  week  or 
month."  An  interrogatory  of  this  character  was  put  to 
the  defendant  in  error  while  testifying  in  her  own  behalf, 
to  which  she  answered,  against  the  objection  that  it  was  in- 
competent, "  by  the  month."  The  admission  of  this  testi- 
mony was  clearly  error,  and  were  it  not  that  the  acts  of  the 
district  board  and  the  admission  of  the  answer  rendered 
this  testimony  entirely  superfluous,  would  necessitate  a  re- 
vei-sul  of  the  judixment.  As  the  case  stood,  however,  the 
error  was  witliout  prejudice  to  the  district,  and  furnishes 
no  ground  for  a  new  trial.  The  defendant  in  error  was 
employed,  as  we  have  seen,  to  teach  a  term  of  nine  months. 
As  to  eight  months  of  this  time,  it  is  agreed  that  the  con- 
tracit  was  duly  performed  by  both  parties.  The  school  was 
taught,  and  the  wages  at  the  rate  of  forty-five  dollars  per 
month  paid  monthly.  The  controversy  between  the  par- 
ties concerns  the  la«;t  month  only  of  the  engagement,  which 
was  neither  taught  nor  paid  for.  The  failure  to  teach  this 
month,  as  the  defendant  in  error  alleged  and  conclusively 
established  by  evidence,  was  through  no  fault  of  hers,  but 
was  owing  solely  to  the  default  of  the  officers  of  the  dis- 
trict in  the  performance  of  their  part  of  the  contract  by 
which  she  was  prevented  from  continuing  the  school,  al- 
though she  was  present,'  able,  and  anxious  to  complete  the 
term.  Under  these  circumstances  she  is  certainly  entitled 
to  the  same  compensation  as  if  she  had  actually  kept  the 
school  during  that  month. 

It  appears  that  during  three  months  of  the  time  that 
school  was  taught  and  for  which  payments  were  made,  the 
defendant  in  error  was  without  a  certificate  of  qualification. 
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She  had  such  certificate  at  the  time  of  hiring,  which  how- 
ever, expired  sliortly  afterwards  by  limitation^  and  some 
tliree  months  elapsed  before  she  obtained  a  renewal.  It  is 
now  claimed  on  behalf  of  the  school  district  that  the  pay- 
ments for  these  three  months  were  miauthorized,  and  it  is 
sought  to  set  off  enough  thereof  to  cancel  the  damages 
found  in  her  favor.  We  think  this  claim  was  properly  re- 
jected by  the  district  court.  It  is  true  tliat  the  statut<»  pro- 
hibits the  school  board  from  paying  fn)m  the  school  fund 
any  but  qualified  teachers^  and  make^^  a  c(;rtificiitc  or 
dipl<Hna^  issued  in  the  manner  directed,  the  only  evidence  of 
such  qualification.  The  prohibition  of  the  statute  is,  how- 
ever, upon  the  district  board,  and  not  upon  the  t(»acher. 
It  was  the  duty  of  the  board  to  see  to  it  that  the  teacher 
possessed  the  requisite  evidence  of  qualification  before  mak- 
ing payment;  but  not  having  done  so,  we  do  not  think  they 
should  be  permitted  to  recover  the  money  for  the  district, 
or  to  set  it  off  against  wages  earned  during  a  time  when 
she  confessedly  had  such  certificate. 

As  to  the  questions  of  fact  discussed  by  counsel  for  the 
plaintiff  in  error  at  considerable  length,  we  will  pass  them 
with  the  simple  remark  that  they  appear  to  have  been 
fairly  submitted  to  the  jury,  with  whose  decision  we  see 
no  good  reason  for  interfering. 

Judgment  affirmed. 


John  Kay,  plaintiff  in  error,  v.  The  State  of 
Nebraska,  dependant  in  error. 

Criminal  Law:  concealing  horse  thief:  pbactics.  At  the 
November  term,  1880,  of  the  district  court  of  F.  roiinty,T.  J.  W. 
was  indicted,  tried,  and  convicted  of  horse  stealing.  On  the 
same  day  J.  R,  was  indicted,  tried  and  convicted  for  having  con- 
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oealed  the  said  T.  J.  W.,  shortly  after  he  had  stolen  the  said 
horse,  knowing  him  to  be  a  horse  thief.  T.  J.  W.  brought  his 
case  to  this  court  on  error,  where  the  judgment  of  the  district 
ooart  against  him  was  reversed,  and  the  cause  remanded  to  the 
district  court,  in  which  last  named  court  the  said  T.  J.  W. 
was  discharged  on  his  personal  recognizance,  to  appear  at  the 
next  term  of  court.  The  case  of  J.  R.  being  also  before  this  court 
on  error,  heldy  Without  examining  the  errors  assigned,  that 
the  judgment  of  the  district  court  be  reversed. 

• 

Erbor  to  the  district  for  Fillmore  county. 

0.  P.  Maaon  a&d  J.  Jensen,  for  plaintiff  in  error. 

The  Attorney  General  for  the  State. 

OOBB,  J. 

The  plaintiff  in  error  was  indicted,  tried,  convicted,  and 
sentenced  for  a  term  of  six  years  in  the  penitentiary  for 
the  offense  of  concealing  Thomas  J.  Wells^  an  alleged  horse 
thief.    The  record  is  brought  to  this  court  on  error. 

On  the  same  day  on  which  Eay  was  tried  and  convicted, 
Wells  was  tried  and  convicted  of  the  crime  of  stealing  a 
horse,  being  the  same  offense  of  which  it  is  allied  that 
Bay  knew  him  to  be  guilty  when  he  concealed  him.  That 
case  was  brought  to  this  court  on  error,  and  the  judgment 
of  conviction  reversed.  WeUa  v*  the  State,  11  Neb., 
409.  The  cause  was  remanded  to  the  district  court,  and 
Wells  discharged  on  his  personal  recognizance.  The  spec- 
tacle is  thus  presented  of  a  man  serving  as  a  felon  in  the 
penitentiary  for  concealing  a  horse  thief,  while  by  virtue  of 
the  judgment  of  this  court  the  alleged  horse  thief  himself 
has  had  the  brand  of  felony  removed  from  him,  and  is 
enjoying  his  liberty. 

While  there  is  no  bill  of  exceptions  accompanying  the 
record  in  this  case,  and  so  we  cannot  tell  upon  what  testi- 
mony Ray  was  convicted,  yet  it  will  be  presumed  that  the 
record  of  Wells'  conviction  and  the  judgment  against  him 
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was  a  necesBary  and  indispensable  part  of  it.  That  record 
has  been  pronounced  erroneous^  and  reversed.  I  therefore 
conceive  it  to  be  the  duty  of  this  court,  having  jurisdiction 
of  the  cause  by  virtue  of  the  petition  in  error,  to  reverse 
the  judgment  in  this  case. 

The  judgment  of  the  district  court  is  therefore  reversed, 
and  the  cause  remanded  for  further  proceedings  in  accoixi- 
ance  with  law. 


Eevebsed  ant>  bemakded. 


Maxwell,  J.,  concurs. 


"^ 


\ 


The  State,  ex  rei^.  Forrest  L.  Whedon,  v.  The  Board 
OF  County  Commissioners  of  York  County. 


Counties :  bids  fob  supplies.  All  bids  for  books,  blanks,  and 
stationery,  for  supplies  for  county  officers  mnst  be  filed  with  the 
connty  clerk  on  or  before  the  first  day  of  January.  The  com- 
missioners have  no  authority  to  consider  a  bid  filed  thereafter. 

:  .  Bids  must  substantially  conform  to  the  adver- 
tisement, and  should  specify  the  price  at  which  articles  will  be 
furnished.  A  bid  to  furnish  articles  "at  what  it  cost  to  lay 
them  down"  is  too  indefinite  and  no  award  can  be  made 
thereon. 

:    .    The  omission  of  two  articles  of  insignificant 


o 


3. 


value,    heldy  Not  to  invalidate  a  bid  otherwise  in  proper  form. 

Original  application  for  mandamus. 

George  B.  France^  for  the  relator. 

W.  T,  ScoUf  for  respondents. 

Maxwell,  J. 

This  is  an  application  for  a  mandamus  to  compel  the  de- 
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fendants  to  award  to  the  relator  the  contract  for  furnishing 
the  county  officers  of  York  county  with  blanks  and 
stationery  for  the  year  1882,  upon  the  ground  that  he  is 
the  lowest  bidder  therefor. 

It  appears  from  the  record  that  in  December,  1881,  the 
county  clerk  of  that  county  published  an  advertisement,  of 
which  the  following  is  a  copy : 

"County  clerk's  estimate  of  books,  blanks,  and  stationery 
required  for  the  York  county  officers  during  the  coming 
year,  and  which  by  law  are  not  required  to  be  furnished  by 
tlie  state.     This  December  14th,  1881. 

"  BOOKS. 

1  docket  for  office  of  county  judge. 

1  index  for  office  of  county  judge. 

2  mortgage  records  for  office  of  county  clerk. 
2  deed  records  for  office  of  county  clerk. 

1  index  chattel  mortgages  for  office  of  county  clerk. 

"  BLANKS. 

1000  full  sheet  blanks  indorsed,  for  office  of  clerk  of 
district  court. 

1000  half  sheet  blanks  indorsed,  for  office  of  clerk  of 
district  court. 

400  full  sheets,  appraisals,  for  office  of  sheriflF. 

300  full  sheets,  returns  t/)  execution,  for  office  of  sheriff. 

100  full  sheets,  orders  of  sale,  for  office  of  sheriff. 

50  half  sheets,  petit  jurors,  for  office  of  sheriff. 

40  half  sheets,  grand  jurors,  for  office  of  sheriff, 

500  half  slieetis,  summons  and  sub|xena,  for  office  of 
sheriff. 

2000  quarter  sheet  blanks  for  office  of  county  judge. 

2000  half  sheet  blanks  for  office  of  county  judge. 

9  sets  of  poll  books  for  office  of  county  clerk. 

"  STATIONERY. 

4  reams  legal  cap  paper  for  office  of  clerk  of  district 
court. 
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•    1000  letter  heads  for  office  of  clerk  of  district  court. 

500  official  envelopes  for  office  of  clerk  of  district  court. 

500  small  envelopes  for  office  of  clerk  of  district  court. 

2  gross  rubber  bands  assorted^  for  office  of  clerk  of  dis- 
trict court. 

4  dozen  lead  pencils  for  office  of  clerk  of  district  court. 

1  gallon  Arnold^s  ink  for  office  of  clerk  of  district  court, 
4  bottles  red  ink  for  office  of  clerk  of  district  court. 

12  sheets  blotting  pad  for  office  of  clerk  of  district  court. 

2  dozen  penholders  for  office  of  clerk  of  district  court. 
1  rubber  eraser  for  office  of  clerk  of  district  court. 

1  knife  eraser  for  office  of  clerk  of  district  court. 

2  gross  of  steel  pens  for  office  of  clerk  of  district  court. 

3  bottles  of  mucilago  for  office  of  clerk  of  district  court. 
3  boxes  McGill's  pa})L'r  fasteners  for  office  of  clerk  of 

district  court. 

500  small  envelopes  for  office  of  sheriff. 
100  official  envelopes  for  office  of  sheriff. 
J  ream  legal  cap  paj)er  for  office  of  sheriff. 
J  ream  letter  paper  for  office  of  sheriff. 
J  gallon  Arnold's  ink  for  office  of  sheriff. 

1  gross  steel  pens  for  office  of  sheriff. 

2  dozen  lead  pencils  for  office  of  sheriff. 
1  dozen  pen-holders  for  office  of  sheriff. 
1  rubber  eraser  for  office  of  sheriff. 

1  bottle  of  mucilage  for  office  of  sheriff. 

2  reams  legal  cap  paper  for  office  oi^county  judge. 
1  dozen  lead  pencils  for  office  of  county  judge. 

1  dozen  pen  holders  for  office  of  county  judge. 
J  gallon  Arnold's  ink  for  office  of  county  judge. 
1  rubber  eraser  for  office  of  county  judge. 

1  gross  of  rubber  bands  for  office  of  county  judge. 

2  boxes  McGill's  paper  fasteners  No.  2,  for  office  of  coun- 
ty  judge. 

2  boxes  eyelets  No.  2,  for  office  of  county  judge. 

1  dozen  sheets  of  blotting  pads  for  office  of  county  judge. 


/ 
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2  bottles  mucilage  for  office  of  county  judge. 
2  dozen  congress  ties  for  office  of  county  judge. 
600  court  wrappers  for  office  of  county  judge. 
500  small  envelopes  for  office  of  county  judge. 
500  official  envelopes  for  office  of  county  judge. 

1  inkstand  for  office  of  county  judge. 

2000  small  envelopes  for  office  of  county  treasurer. 
1000  official  envelopes  for  office  of  county  treasurer. 
1000  letter  heads  for  office  of  county  treasurer. 
,     1  ream  legal  cap  paper  for  office  of  county  treasurer 
4  reams  legal  cap  paper  for  office  of  county  clerk. 
1000  letter  heads  for  office  of  county  derk. 
500  official  envelopes  for  office  of  county  clerk. 
500  six  inch  envelopes  for  office  of  comity  clerk. 

2  gross  rubber  bands  for  office  of  county  clerk. 

2  dozen  pen-holders  for  office  of  county  clerk. 

3  gross  steel  pens  for  office  of  county  clerk. 

1  gallon  Arnold's  ink  for  office  of  county  clerk. 

6  bottles  red  ink  for  office  of  county  clerk. 

12  sheets  blotting  pads  for  office  of  comity  clerk. 

8  gross  paper  fasteners  { McGill's)  for  office  of  county 
clerk. 

*^The  furnishing  of  the  foregoing  books,  blanks,  and  sta- 
tionery will  be  let  in  separate  contracts  to  the  lowest  com- 
petent bidder,  who  shall  give  bonds  for  the  faithful  per- 
formance of  his  extract,  with  at  least  two  good  and 
sufficient  sureties,  residents  of  the  state.  Said  bond  to  be 
approved  by  the  county  board. 

"Separate  sealed  bids  will  be  received  at  the  .office  of 
county  clerk  up  to  4  o'clock  p.  M.,  Jan.  1st,  1882.  Bidi* 
to  be  endorsed  upon  the  covering,  "  Bid  for  books/'  "Bids 
for  blanks,"  as  the  case  may  be,  and  the  bidder's  name. 
The  right  to  reject  any  and  all  bids  is  reserved. 

[lj8.]  "J.  A.  Eatherlay, 

"CJounty  clerk." 

On  the  31st  of  Di^cmber,  1881^  the  relator  filed  the 
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following  as  a  sepa-rate  and  sealed  bid  with  the  clerk  of 
said  county: 

"2b  the  Board  of  Chunty  Oommiasionera  of  York  OourUy, 
Nebraska, 
"Gentlemen  :  Responding  to  the  invitation  for  bids  for 
furnishing  blanks  required  for  the  use  of  the  county  officers 
during  the  ensuing  year,  as  {published  by  the  county  clerk, 
of  date  December  14th,  1881,  I  hereby  agree  to  furnish 
York  county,  Nebraska,  with  the  supplies  hereinafter  nam- 
ed, in  the  amount  set  opposite  each  item  (or  so  much  there- 
of as  shall  be  required )  for  the  prices  set  opposite  each  item, 
taking  as  my  pay  therefor  county  warrants  upon  the  coun- 
ty general  fund,  whenever  the  same  may  be  paid  according 
to  law,  viz. : 

Full  sheet  blanks,  endorsed,  per  100 $1.50 

Full  sheet  blanks  not  endorsed,  per  100 1.25 

Half  sheet  blanks  endorsed,  per  100 1.25 

Half  sheet  blanks  not  endorsed,  per  100 1.00 

Quarter  sheet  blanks  endorsed,  per  100 1.00 

Quarter  sheet  blanks  not  endorsed,  per  100 75 

Nine  (9)  sets  poll  books,  per  set 2.25 

Dated  this  December  31st,  1881. 

"F.L.  Whedon.'' 

And  also  one  separate  sealed  bid  for  furnishing  stationery 
as  follows: 

"To  the  Board  of  Cknmty  Commissioners  of  York  county, 
Nebraska. 

"Gentlemen:  Responding  to  the  invitation  for  bids  for 
furnishing  stationery  required  for  the  use  of  the  county 
officers  during  the  year  1882,  as  published  by  the  county 
clerk,  of  date  December  14th,  1881, 1  hereby  agree  to  fur- 
nish York  county,  Nebraska,  with  supplies  hereinafter 
named,  in  the  amount  set  opposite  each  item  ( or  so  much 
thereof  as  shall  be  required)  for  the  prices  set  opposite  each 
item,  taking  as  my  pay  therefor  county  warrants  upon  the 
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general  fund  whenever  the  same  may  be  paid  according  to 
law,  viz: 

Red  ink  per  bottle $  .25 

Rubl)cr  erasers  each 10 

Official  envelopes  printed,  10  inch,  per  1000 5.00 

Envelopes  6  in.  or  6^  in.,  per  1000 3.50 

Letter  heads  printed,  14  fib^.  to  r'm.  per  1000....    4.00 

Ix^al  «ip,  14  ft)s.  to  r'ni.,  j)er  ream  , 4.50 

Rublxjr  bands,  assorted,  per  gros^ 1.75 

Pen-holders,  per  gross  1.75 

Lead  })encils,  per  gross 1.50 

Steel  pons,  per  gross 1 .00 

Arnold's  ^vriting  fluid,  per  gallon  4.00 

McCiill's  paper  fastenei>5,  per  box 50 

Drawer  envelopes,  each  25 

Congress  tie  envelopes,  ejich 15 

Court  wrapper,  j)er  100  2.00 

Note  paper,  per  ream 1.75 

Blotting  pads,  per  quire 1.00 

Postal  (iaixls  printed,  per  100 1.50 

Eyelets,  per  lx)x  1.00 

Mucilage,  per  bottle 25 

"Dated  this  December  31st,  1881. 

"F.  L.  WhedonV 

Also  the  following  bid  for  printing: 

'*  To  the  Board  of  County  Co^inmissioners  of  York  County 
Nebraska, 

"Gentj.emen  :  The  undei'signed,  publisher  and  proprie- 
tor of  the  York  Tribune,  a  newspaper  of  large  circulation 
in  York  county,  Nebraska,  published  in  the  city  of  York, 
York  county,  Nebraska,  hereby  agrees  and  oftei's  to  ])ublish 
the  full  proceedings  of  the  board  of  county  commissioners 
at  one  half  cent  per  line;  the  pnKM'edings  of  the  board  of 
equalization  at  one  half  cent  per  line,  and  write  my  own 
copy.     I  also  agree  to  publish  all  notices  of  election,  <x>urt 
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notioeS;  and  such  other  advertisements  as  the  county  board 
may  require  printed,  the  copy  being  furnished  me,  at  two 
cents  per  line. 

"Dated  this  December  31st,  1881. 

"F.  L.  Whedon,  Publisher  York  Tribune." 

On  the  10th  day  of  Jan.,  1882,  Morgan,  McClellan  & 
Dayton,  filed  in  the  office  of  the  clerk  of  said  county,  the 
following  propositions: 

"YoBK,  Nebraska,  Jan.  10, 1882. 

"  BIDS  IH^R  BLANKS. 

1700  full  sheet  blanks,  per  hundred  $2.25 

3590  half  sheet  blanks,  per  hundred 1.50 

2000  fourth  sheet  blanks,  per  hundred 1 .00 

"We will  furnish  all  other  blanks  not  enumerated  in  the 

above  list,  such  as  poll  books,  etc.,  at  just  what  it  costs  to 

lay  them  down."    . 

"BIIW3  FOB  STATIONERY. 

4000  letter  heads,  per  thousand $5.00 

2000  official  envelopes,  per  thousand 5.75 

4000  commercial  envelopes,  per  thousand 4.00 

"We  will  furnish  all  other  stationery  not  listed  in  the 
above  bid,  at  what  it  costs  to  deliver  the  same  to  the  coun- 
ty. We  will  print  all  legal  publications  at  the  rate  of  5 
cents  per  line  for  each  insertion.  We  will  publish  the  pro- 
ceedings of  the  board  of  equalization  for  two  cents  per  line. 
Provided  the  above  contract  is  awarded  ui<,  we  will  publish 
the  commissioners'  proceedings  free  of  charge. 

"  Morgan,  McClellan  &  Dayton.'' 

The  defendants  awarded  the  contract  for  furnishing 
blanks,  stationery,  and  the  county  printing  to  Morgan,  Mc- 
Clellan &  Dayton,  and  required  them  to  give  bond  in  the 
sum  of  $1000.00,  which  they  have  done.  It  is  conceded 
that  the  cost  of  furnishing  blanks,  books,  and  stationeiy  to 
the  officers  of  York  county  per  year  exceeds  the  sum  of 
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J200.00.  No  objection  is  made  to  the  bond  of  the  parties 
for  the  fulfillment  of  the  contract,  so  that  the  only  question 
to  ba  determined  is  the  proper  construction  of  the  statute 
requiring  the  contract  to  be  let  to  the  lowest  bidder. 

Sec.  149  of  "An  act  concerning  counties  and  county  offi- 
cera,"  approved  March  1,  1879,  (Laws  of  1879,  392-3) 
provides  that:  "In  all  counties  where  the  cost  of  furnish- 
ing the  officers  with  books,  blanks,  and  stationery  shall  ex- 
ceed the  sum  of  $200.00  per  year,  the  supplies  for  such 
piu*poses  shall  be  let  in  separate  contracts  to  the  lowest 
competent  bidder,  who  shall  give  bond  for  the  faithful 
performance  of  his  contract  with  at  least  two  good  and 
sufficient  sureties,  resident  of  the  state.  The  bond  required 
by  this  section  shall  be  approved  by  the  county  board,  and 
the  sureties  therein  shall  justify  in  the  same  manner  as  sure- 
ties on  official  bonds.'' 

Sec.  150  provides  that:  "It  shall  be  the  duty  of  the 
county  clerk,  on  or  before  tlie  first  day  of  December,  annually 
to  prepare  separate  estimates  of  the  books,  and  blanks,  and 
stationery  required  for  the  use  of  the  county  officers  dur- 
ing the  coming  year,  and  which  by  law  are  not  required 
to  be  furnished  by  the  state,  and  during  the  first  week  in 
December  he  shall  publish  a  brief  advertisement  in  one 
newspaper  published  in  his  county,  stating  the  probable 
gross  number  of  each  item  of  books,  blanks,  and  station- 
ery required  by  such  county  during  the  year  following  the 
first  day  of  January  next  ensuing,  and  inviting  bids  there- 
for, which  bids  shall  be  filed  with  said  clerk  on  or  before 
the  said  first  day  of  Januaiy." 

Sec,  151  provides  that :  "The  county  board  shall,  at  their 
first  meeting  in  January  in  each  year,  open  said  bids,  and 
award  the  contract  for  the  furnishing  of  all  such  books, 
blanks,  and  stationery  as  may  be  required  by  county  offi- 
cers, to  the  lowest  bidder  competent  under  the  provisions 
of  this  subdivision,  and  who  complies  with  all  its  provis- 
ions: Provided,  that  the  county  board  may  reject  any  and 
all  bids." 
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Sec.  152  provides  that}  ^^The  aoeount  for  books^  blanks, 
and  stationery  furnished  under  said  contract  shall  be  aud-* 
ited  and  paid  as  other  accounts  against  th^  county,  and  no 
county  board  or  other-ofGicer  shall  procure  any  such  books, 
blanks,  and  stationery  from  any  person  other  than  the  con- 
tractor or  his  assignee,  during  the  existence  of  such  con- 
tract, and  no  account  therefor  shall  be  paid  by  the  county/' 

Bids  are  to  be  filed  on  or  before  the  first  day  of  January. 
Is  this  language  mandatory  or  merely  directory?  The  lan- 
guage is:  '^ Shall  be  filed  with  said  clerk  on  or  before  the 
1st  day  of  January.''  We  have  no  doubt  the  provision  is 
mandatory.  It  is  a  limitation  upon  the  right  to  receive 
bids,  and  there  is  no  authority  of  the  clerk  to  receive,  or 
the  commissioners  to  consider,  bids  filed  after  that  date. 

The  bid  of  Morgan,  McCIcllan  &  Dayton  therefore  was 
filed  out  of  time,  and  the  commissioners  had  no  authority 
to  consider  it. 

Second.  The  supplies  shall  be  let  in  separate  contracts 
to  the  lowest  bidder  who  shall  give  bond,  etc.  That  is, 
there  shall  be  distinct  propositions  for  books,  blanks,  and 
stationery.  These  propositions  should  distinctly  specify 
the  kind  and  quality  desired,  and  if  possible  the  commis- 
sioners should  provide  samples  as  a  basis  on  which  to  make 
the  bids,  so  that  all  be  made  on  the  same  basis.  The  object 
of  the  law  is  to  invite  competition  and  prevent  favoritism 
and  fraud.  And  this  can  be  best  accomplished  by  placing 
all  bidders  on  equality  in  making  their  bids.  The  bid  of 
Morgan,  McClellan  &  Dayton  also  fails  to  resjwnd  to  the 
advertisement.  After  stating  what  they  will  furnish  full, 
half,  and  quarter  blanks  for  per  hundred,  they  say  they  will 
furnish  all  other  blanks  not  enumerated  "at  just  what  it 
costs  to  Jay  them  down,"  And  in  the  bids  for  stationery, 
after  stating  what  they  will  furnish  envelopes  for  j^er  thou- 
sand they  say  they  will  furnish  all  other  stationery  not 
listed  "at  what  it  costs  to  deliver  the  same  to  the  county." 
This  is  too  indefinite  to  justify  the  commissioners  in  mak- 
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iug  an  award  upon  it.  A  bidder  must  state  the  price  at 
which  he  will  furnish  the  articles  desired — ^not  to  state  that 
he  will  furnish  the  articles  at  cost^  but  what  the  cost  will 
be.  The  bids  in  question  do  not  conform  to  the  law  and 
should  have  been  rejected  on  that  account. 

The  bids  of  the  relator  substantially  comply  with  the  law, 
The  bid  for  blanks,  while  not  particularly  enumerating 
the  several  kinds  of  blanks  advertised  for,  yet  covers  the 
entire  list.  The  bid  for  stationery  includes  all  the  articles 
advertised  for,  except  one  knife  eraser  and  bottle  of  ink. 
A  bid  should  respond  to  the  advertisement  and  embrace  all 
the  articles  therein  nameil ;  but  these  articles  omitted  are 
insignificant  in  value  and  undoubtedly  were  overlooked  in 
making  out  the  bid;  and  no  particular  objection  is  made 
by  the  defendants  on  that  ground.  While  the  presump- 
tion is  that  the  defendants  acted  in  good  faith  in  letting 
the  contract  in  the  manner  they  did,  the  statute  points  out 
their  duties  and  the  manner  of  performing  the  same,  and 
this  mode  is  exclusive.  The  object  of  the  law  is  to  protect 
the  public  against  collusive  contracts  and  prevent  favor- 
itism. A  peremptory  writ  of  mandamus  will  issue  as  pray- 
ed, upon  the  relator  executing  a  good  and  sufficient  bond 
for  the  performance  of  said  bids. 

Judgment  accordingly. 


D.  A.  Hale,  plaintiff  in  error,  v.  A.  B.  Bender, 

DEFENDANT  IN  ERROR. 

Fraotice :  settino  aside  default.  A  default  was  taken  agamst 
a  defendant  in  the  diBtrict  court  in  May,  18dl,  and  in  November 
following  he  filed  a  motion,  supported  by  an  affidavit,  to  set  Uie 
same  aside,  but  ofifered  no  copy  of  his  proposed  answer  nor  set 
forth  any  facts  showing  a  defense.  Hdd,  That  the  court  did  not 
err  in  overruling  the  motion. 
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Erbor  to  the  district  court  for  Madison  county.  Tried 
below  before  Barnes,  J. 

jHT.  D.  Kdhfy  for  plaintiff  in  error,  cit«d  Blair  v.  West 
PimU  Mfg.  Oo.,  7  Neb.,  146.  MUk  v.  MiUer,  3  Neb.,  96. 
Burbank  v.  EUiSj  7  Neb.,  156. 

Robertson  &  CampheU,  for  defendant  in  error,  cited  Orr 
V.  SecUan,  1  Neb.,  107.  MulhoUan  v.  Scoggin,  8  Neb.,  202. 
Hardy  v.  Miller,  11  Neb.,  395. 

Maxwell,  J, 

The  defendant  in  error  brought  an  action  in  the  district 
court  of  Madison  county  to  recover  from  the  plaintiff  in 
error  the  value  of  a  yoke  of  oxen.  At  the  May  term,  1881, 
of  said  court  a  default  was  entered  against  the  defendant  in 
the  court  below.  At  the  November  term  of  said  court,  he 
filed  a  motion,  supported  by  an  affidavit,  to  have  the  default 
set  aside.  The  motion  was  overruled,  and  that  is  the  error 
complained  of  in  this  court. 

No  answer  to  the  petition  was  submitted  to  the  court  on 
the  motion  to  open  the  default,  but  a  motion,  supported  by 
an  affidavit,  in  which  it  is  stated  that  the  defendant  expects 
to  prove  that  he  has  paid  for  said  oxen.  But  there  is  an 
entire  failure  to  state  that  he  has  paid  for  them.  An  affi- 
davit a«^  well  as  an  answer  must  state  facts  and  not  infer- 
ences or  conclusions.  The  defendant  should  have  tendered 
his  answer,  supported,  if  desired,  by  an  affidavit  showing 
the  cause  of  delay.  But  unless  the  answer  states  a  defense 
there  is  no  error  in  refusing  to  permit  it  to  be  filed.  But 
where  the  proposed  answer  states  a  defense,  the  court  must 
permit  it  to  be  filed  upon  such  terms  as  to  ciosta  as  may  be 
just  It  is  very  clear  that  the  defendant  has  failed  to  set 
forth  any  facts  showing  a  defense  to  the  action.  There  is 
therefore  no  error  in  the  record  and  the  judgment  is  affirmed. 

Judgment  affirmed. 


68        SUPREME  COURT  OF  NEBRASKA, 

Russell  y.  The  State. 

18      68| 
18    7041 

21  JMoj  David  Russell,  Moderator  op  School  District  No. 
64  OF  York  County,  plaintiff  in  error,  v.  The 
State  op  Nebraska,  ex  rel.  E.  E.  Armor,  County 
Superintendent  of  York  County,  dependant  in 

ERROR. 

Schools:  CONTBACT  WITH  TEACHBB.  The statnte specially aathoT- 
izeB  the  director  of  a  school  district  to  employ  teachers  either 
with  the  assent  of  the  moderator  and  treasurer,  or  one  of  them, 
or  hy  their  direction.  A  contract  with  a  teacher  therefore,  en- 
tered into  on  behalf  of  the  district  by  the  director  and  treasoier 
without  the  assent  of  or  notice  to  the  moderator,  is  valid. 

Error  to  the  district  court  for  York  county.  Tried 
below  before  Post,  J. 

Montgomery  &  Harlan,  for  plaintiff  in  error,  cited  School 
Law,  subd.  VIII,  section  4,  Comp.  Stat,  466.  People^  ex 
rd.  Hunter,  v.  Peters,  4  Neb.,  254.  State,  ex  rd.  MUcheU^ 
t?.  School  District,  8  Neb.,  92.  Kemerer  v.  The  State,  7 
Neb.,  130. 

Sedgtoick  &  Power,  for  defendant  in  error,  cited  Hver^ 
V.  School  District,  30  Mich.,  249. 

Maxwell,  J. 

This  action  was  brought  in  the  district  court  of  York 
county,  by  the  county  superintendent  of  that  county,  to 
compel  the  plaintiff  in  error,  as  moderator  of  school  district 
No.  64  of  York  county,  to  countersign  certain  school  dis- 
trict orders  in  the  sum  of  $75,  drawn  by  the  director  of 
said  district  in  favor  of  Emma  Richards.  A  peremptory 
writ  was  awarded  in  the  court  below,  from  which  judgment 
the  moderator  brings  the  cause  into  this  court  by  petition 
in  error. 

It  appears  from  the  record  that  no  motion  for  a  new 
trial  was  made  in  the  court  below,  and  this  being  an  action 
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at  law  the  cause  cannot  be  reviewed.  We  might  therefore 
affirm  the  judgment  without  an  examination  of  the  record ; 
but  inasmuch  as  the  question  raised  is  one  of  considerable 
importance,  it  will  be  considered.  It  appears  from  the 
record  that  Miss  Richards  was  a  qualified  teacher,  and  that 
in  the  summer  of  1881  she  taught  the  school  in  question 
for  three  months  at  $25  per  month;  that  the  orders  in 
question  were  regularly  drawn  and  duly  presented  to  the 
moderator  for  his  signature,  and  that  he  refused  to  coun- 
tersign the  same,  his  excuse  being  that  the  teacher  in  ques- 
tion  was  employed  by  the  director  and  treasurer  without 
his  consent,  and  without  his  receiving  notice  that  such  con- 
tract was  about  to  be  made.  The  question  involved  re- 
quires a  construction  to  be  given  to  section  11,  sub.  IV  of 
die  school  law  of  1881,  which  reads  as  follows :  "  The  di- 
rector, with  the  consent  and  adVice  of  the  moderator  and 
treasurer,  or  one  of  them,  or  under  their  direction,  if  he 
shall  not  concur,  shall  contract  with  and  j  hire  qualified 
teachers  for  and  in  the  name  of  the  district,  which  contract 
shall  be  in  writing  and  shall  have  the  consent  of  the  mod- 
erator and  treasurer,  or  one  of  them,  endorsed  thereon,  and 
shall  specify  the  wages  per  week  or  month  as  agreed  by  the 
parties,  and  a  duplicate  thereof  shall  be  filed  in  his  office: 
Protndedy  that  if  a  director  shall  refuse  to  make  and  sign 
such  contract  when  directed  so  to  do  by  the  moderator  and 
treasurer,  then  it  may  be  made  and  signed  by  the  modera- 
tor and  treasurer."     Comp.  Stat.,  460. 

The  director,  with  the  assent  of  either  the  moderator  or 
treasurer,  may  hire  teachers,  or  if  the  moderator  and  treas- 
ure agree  upon  a  teacher  they  may  require  the  director  to 
employ  the  person  agreed  upon,  or  in  case  of  his  refusal 
undoubtedly  may  themselves  employ  such  person.  In  or- 
der to  secure  harmony  in  the  district,  it  is  desirable  that  all ' 
those  entrusted  with  the  duty  of  hiring  teachers  should 
agree  upon  the  person  to  be  employed,  but  it  is  not  neces- 
sary to  the  validity  of  the  contract.    The  law  imposes  upon 
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the  director  the  duty  of  hiring,  either  at  the  request  of  his 
colleagues  or  with  the  assent  of  one  of  them.  The  law 
having  specially  authorized  the  director  to  perform  this 
duty,  it  is  not  necessary  to  tlie  validity  of  the  contract  that 
there  should  be  a  meeting  of  the  school  board  or  even  that 
all  the  members  thereof  should  be  consulted  in  relation 
thereto  or  notified  of  the  employment. 

The  rule  as  stated  in  The  People^  ex  rel.  Hunter,  v,  Peters, 
4  Neb.,  254,  as  to  the  oixiinary  action  of  a  school  district 
board  in  making  a  contract  on  behalf  of  the  district,  that 
there  must  be  notice  to  or  participation  in  making  the  con- 
tract by  all  membei-s  of  the  board,  is  correct.  But  in  the 
oniployraent  of  teachers  this  is  unnecessary. 

There  is  no  error  in  the  record  and  the  judgment  is 
affirmed. 


Judgment  affirmed. 


C.  H.  &  L.  J.  McCORMICK,  PLAINTIFFS   IN   ERROR,  V.  R. 

F.  Stevenson,  defendant  in  error. 

1.  Vendor  and  Vendee:  TirLs.  A  contract  that  the  title  to 
personal  property  shall  not  pass  to  the  vendee  until  the  porehase 
money  is  paid  isyalid  between  the  parties,  even  thoagh  the  con- 
tract, or  a  copy  thereof,  is  not  filed  in  the  clerk's  office.  And  a 
party  purchasing  with  notice  that  the  debtor  is  not  the  owner  of 
the  property  is  not  protected. 

2  Conversion.  A  person  who  aids  in  the  conversion  of  property 
is  responsible  to  the  owner  for  its  value. 

Error  to  the  district  court  for  Cuming  county.     Tried 
below  before  Barnes,  J. 

J.  C.  Qrawford,  for  plaintiffs  in  error,  cited  6th  Wait's 
Actions  and  Defenses,  163,  ei-seq. 
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R.  F.  SteveTison,  pro  se. 

The  notes  were  made  in  Illinois,  and  the  laws  of  that 
state  govern  this  case.  Under  those  laws  the  machine 
would  be  liable  to  execution  or  attachment  against  the 
maker  of  the  notes.  McCormick  v.  Hodden^  37  111.,  370. 
Murch  V.  WriglUy  46  Id.,  487.  Latham  v.  Stminer,  89 
Id.,  233. 

Maxwell,  J. 

This  is  an  action  to  recover  for  the  alleged  conversion 
by  the  defendant  of  certain  property  belonging'  to  the 
plaintifi^.  A  verdict  was  rendered  in  the  court  below  in 
favor  of  the  defendant,  upon  which  judgment  was  rendered. 
The  plaintiffij  bring  the  cause  into  this  court  by  petition  in 
error.  It  appears  from  the  record  that  in  July,  1877,  the 
plaintiff  sold  to  J.  A.  Nason,  of  West  Point,  Neb.,  an 
Advance  reaper  and  mower  for  the  sum  of  $180.00,  taking 
three  notes  therefor,  each  for  the  sum  of  $60.00,  with  in- 
terest from  date.  The  first  of  said  notes  was  due  on  the 
first  day  of  January,  1878;  the  second^  on  the  first  day  of 
January^  1879,  and  the  third  on  the  first  day  of  Januaiy, 
1880.  Each  note  contained  the  following  provision: 
^'  The  express  condition  of  the  sale  and  purchase  of  the 
1876  Advance  for  which  this  note  is  given  is  such  that  the 
title,  ownership,  or  possession  does  not  pass  from  the  said 
C.  H.  &  L.  J.  McCormick  until  the  note  and  interest  is 
paid  in  full,  and  the  said  C.  H.  &  J.  L.  McCormick  have 
full  poWer  to  declare  this  note  due  and  take  possession  of 
said  Advance  whenever  they  deem  themselves  insecure, 
even  before  the  maturity  of  this  note." 

In  October,  1877,  one  Gould,  an  agent  for  plaintifis, 
submitted  these  notes  to  the  defendant.  There  is  a  conflict 
in  the  testimony  as  to  whether  Mr.  Stevenson  actually  took 
the  notes  in  his  hands,  but  there  is  no  doubt  that  he  knew 
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their  contents.  He  informed  Gould  that  lie  did  not  think 
the  notes  were  very  good,  and  advised  hinv  to  have  certified 
copies  of  the  same  filed  with  the  county  clerk  as  securit}^ 
under  the  law  of  1877.  This  was  not  done.  In  Januarv, 
1875,  one  J.  B.  Thomson  recovered  a  judgment  against 
Nason  for  the  sum  of  $55.33  and  costs.  In  October,  1877, 
and  after  Gould  had  called  on  the  defendant,  an  execution 
was  issued  and  levied  upon  the  reaper  in  question,  which 
was  bid  in  by  the  defendant  as  attorney  for  Thomson. 
And  this  is  the  convei'sion  complained  of.  Two  questions 
are  presented  by  the  record  : 

First.  Did  the  plaintifi^  have  a  lien  upon  the  property 
in  question? 

Second.  Do  the  acts  of  the  defendant,  as  shown  bv  the 
testimony,  amount  to  conversion  ? 

First.  In  the  case  of  AuUman  v.  MaUoryyb  Neb.,  178, 
this  court  held  that  a  sale  and  delivery  of  goods  on  condition 
that  the  property  was  not  to  vest  in  the  purchaser  until  the 
purchase  money  was  paid  did  not  pass  the  title  to  the  vendee 
until  the  condition  was  performed.  Thatdecision  is  sustained 
by  the  clear  weight  of  authority,  and  in  the  absence  of  a 
statute  changing  the  rule,  is  undoubtedly  the  law.  In  1877 
the  legislature  passed  an  act  to  protect  bona  fide  purchasers 
and  creditors.  Laws  1877,  170.  The  statute  did  not 
change  the  rights  of  parties  to  the  transaction,  but  was  de- 
signed to  protect  innocent  purchasei-s  and  creditors.  As  to 
those,  the  possession  of  the  property  by  the  debtor  was 
prima  faoie  evidence  of  ownership,  and  a  perfect  title 
would  pass  by  the  sale.  But  if  the  party  purchasing  knew 
that  the  property  did  not  belong  to  the  debtor  he  is  not 
protected  as  a  purchaser  in  good  faith.  The  testimony  in 
this  case  clearly  shows  that  the  defendant  knew  that  Nason 
was  not  the  owner  of  the  machine  in  question  and  had  paid 
nothing  thereon.  He  was  not  a  6ona  fide  purchaser 
therefore. 

SecoTid,     Did  the  purchase  of  the  machine  by  the  de- 
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fendant  render  him  liable  in  an  action  of  trover  f  The  ac- 
tion of  (rover  and  convereion  was  originally  an  action  of 
trespass  on  the  case  for  the  recovery  of  damages  against  a 
person  who  had  found  the  goods  of  another  and  refused  to 
deliver  them  on  demand,  but  converted  them  to  his  own 
use.  3  Black.  Com.,  152.  The  fact  of  the  finding,  or 
trover,  is  now  wholly  immaterial,  and  the  action  lies  against 
any  one  who  had  in  his  possession  the  goods  of  another  and 
sold  or  used  them  without  the  consent  of  the  owner,  or  re- 
fused to  deliver  them  upon  demand.  And  if  any  person 
aid  in  the  conver^sion  of  property  he  is  responsible  to  the 
owner  for  all  the  damages  sustained  by  him.  See  cases 
cited  in  6  Wait's  Actions  and  Defenses,  page  140.  But  it 
is  unnecessary  to  cite  authorities.  The  defendant  purchased 
the  property  in  question  with  knowledge  that  it  belonged 
to  the  plaintiffs,  and  thereby  deprived  them  of  it.  He  is 
therefore  liable  for  its  value.  The  judgment  of  the  dis- 
trict court  is  reversed  and  the  cause  remanded  for  further 
proceedings. 


Bevebsed  and  remanded. 


S.  H.  Ransom  &  Co.,  plaintiffs  in  error,  v.  Fer- 
dinand ScHMEL»A,  Administrator,  defendant  in 

ERROR. 

1.  Chattel  Mortgage :    bkfilino  and  becobdixg.    After  the 

repeal  of  sec.  74^  ch.  43,  Rev.  Stat.,  by  the  act  "  to  amend  sec- 
tions seventy-three/'  etc.,  the  reiUing  and  recording  of  chattel 
mortgages  was  rendered  unnecessary  thereafter  for  the  protec- 
tion of  the  interests  of  mortgagees. 

2.    :    MOBTOAGEE8  IN  GOOD  FAITH.    To  1)e  a  mortgagee 'tn 

good  faith  under  that  section,  one  must  be  without  actual  notice 
of  the  prior  incumbrance. 
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3.  :  QUESTION  OF  PBAUD :  CREDITORS  PURCHASERS.  Un- 
der sec.  70,  ch.  43,  Rev.  Stat. — Coinp.  Stat.,  sec  11.,  ch.  32 — the 
question  of  fraud  can  be  raised  only  by  creditors  and  pur- 
chasers. Creditors  can  not  raise  it  without  first  obtaining  a  j  udg- 
ment,  or  process  of  some  sort,  against  the  property.  And  pur- 
chasers can-not  without  first  establishing  their  own  good  faith. 

4.  Witness :    competency.     One  who  has  a  direct  legal  interest 

in  the  result  of  a  cause,  in  which  the  adverse  party  is  adminis- 
trator of  a  deceased  person,  is  not  a  competent  witness  therein ; 
liability  for  the  costs  of  the  action  is  such  an  interest. 

Error  to  the  district  court  of  Cuming  county.     Tried 
below  before  Barnes,  J. 

J.  C  (Jrawfordy  for  plaintiff  in  error. 

The  life  of  Bergtold's  mortgage  having  limited  in  advance 
to  one  year  it  ceased  to  be  of  any  force  whatever  as  against  the 
plaiutifis  in  error  after  that  time,  and  the  repeal  of  the  law 
under  which  it  was  recorded  could  not  have  operated  to 
give  it  new  life,  as  its  life  had  been  limited  to  one  year, 
iniless,  etc.,  and  the  policy  of  our  law  has  been  to  require 
such  instruments  to  be  recorded.  The  Bergtold  mortgage 
died  at  the  end  of  one  year  of  the  date  of  record,  so  far 
as  we  are  concerned,  or  it  lives  forever.  Even  if  Bergtold 
took  his  mortgage  bonafde  and  not  fraudulent  as  to  cred- 
itors, etc.,  he  lost  his  priority  of  lien  as  against  Ransom  & 
Co.,  unless  he  showed  that  Bansom  &  Co.  took  their  mort- 
gage with  actual  notice  of  the  existence  of  the  Bergtold 
mortgage.  Constructive  notice  is  nol  suflBcient.  Day  el 
aL  V.  Murifion  et  al,,  14  Ohio  State,  488.  Unless  refiled, 
absolutely  void  as  to  subsequent  mortgages,  etc.  Seaman 
V.  Eagety  16  Id.,  209.  Where  registration  is  required,  no 
notice  of  a  mortgage,  however,  full  or  formal,  will  supply 
registration.  Herman  on  Chattel  Mortgages,  p.  179.  Un- 
der Ohio  and  New  York  statutes  actual  notice  of  prior 
mortgage  will  not  affect  subsequent  creditors,  etc.  Id.,  p. 
181.     The  statutes  of  these  states  do  not  contain  the  woi*ds 
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without  notice,  as  do  the  statutes  of  some  other  states. 
Id.,  p.  181.  There  having  been  no  change  of  possession, 
it  devolved  upon  the  plaintiff  in  the  court  below  (defend- 
ant in  error)  to  show  that  his  mortgage  was  made  in  good 
faith,  and  not  fraudulent.  Brunsmick  v,  3fcClay,  7  Neb., 
137.  Gen.  Stat.,  p.  393,  sec.  11.  Herman  on  Chattel 
Mort<»age.s,  p.  156,  And  having  failed  to  do  so,  it  was  the 
duty  of  the  couit  to  instruct  the  jury  to  find  for  the  de- 
fendants as  requested;  and  this  court  should  now  render 
such  a  judgment  as  should  have  been  rendered  by  the  court 
below — that  the  goods  and  chattels  replevied  be  returned 
to  the  defendants,  or  that  they  recover  the  value  thereof. 
McGurdy  v.  Brown,  1  Ohio,  101. 

R,  F,  Stevenson,  for  defendant  in  error,  cited  Jones  on 
Chattel  Mortgages,  p.  242,  sec.  292.  Lcntmer  v.  Wheeler, 
30  Barb.,  486,  Meeck  v.  PaJtchln,  14  N.  Y.,  71.  Wray  v. 
Fedderke,  43  N.  Y.  Superior  Court,  335.  S.  H.  Ransom 
<&  Co.,  having  taken  their  mortgage  prior  to  the  expiration 
of  a  year  in  which  to  refile,  can  not  take  advantage  of  it. 
Thompson  V.  Van  Veehten,  5  Abb.  Pr.,  458.  Wiles  v.  Clapp, 
41  Barb.,  (345.  Mannimj  v.  Monajhctn,  23  N.  Y.,  539. 
Lewis  V.  Pahiicr,  28  N.  Y.,  271.  National  Bank  v. 
Sprague,  21  New  Jersey  Eq.,  530. 

Lake,  Ch.  J. 

The  action  in  the  district  court  was  brought  by  the  de- 
fendant in  error  to  recover  possession  of  certain  personal 
property  claimed  by  him  under  a  chattel  mortgage  ex- 
ecuted to  his  intestate  bv  one  Andrew  Herman.  The 
plaintiffs  in  error,  who  on  their  own  motion  were  made 
parties  defendant  in  the  court  below,  also  claim  the  prop- 
erty by  virtue  of  a  subsequent  mortgage  from  the  same 
party.  The  first  of  these  mortgages  was  given  January 
26th,  1877,  and  the  other  January  15th,  1878.  The  one 
represented  by  the  defendant  in  -error,  therefore,  was  prior 
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in  point  of  time,  and  a  first  lien  upon  the  property. 
Being  the  first  lien,  it  follows  that  the  defendant  in  error 
was  entitled  to  have  and  hold  the  property  for  its  satisfac- 
tion, unless,  for  some  reason  urged  by  the  plaintiffs  in 
error,  that  lien  has  been  either  lost  or  rendered  subject  to 
their  mortgage. 

It  is  claimed  on  behalf  of  the  plaintiff  in  en*or  that  the 
first  mortgage  was  subordinated  to  the  second  one  by  rea- 
son of  it  not  having  been  refiled  and  recorded  "with  a 
statement  exhibiting  the  interest  of  the  mortgagee  in 
the  property  mortgaged,"  as  directed  by  sec.  74,  ch.  43, 
Rev.  Statutes.  But  this  claim  is  not  sustained  for  at  least 
two  good  reasons,  one  of  which  is,  that  the  section  referred 
to,  although  in  force  when  the  mortgage  was  executed,  had 
ceased  to  be  operative  before  this  step  could  have  been 
taken  according  to  its  terms,  it  having  been  re{)ealed  by 
the  act  "to  amend  sections  seventy-three,"  etc.,  approved 
February  16th,  1877.  Laws  1877,  51.  By  this  repeal, 
such  re-filing  and  recording  was  rendered  unnecessary 
thereafter  for  the  protection  of  the  interest  of  mortgagees. 

The  other  reason  is  that,  even  if  this  section  had  con- 
tinued in  full  force,  the  plaintiffs  in  error  have  not  shown 
themselves  to  be  entitled  to  its  aid,  which  was  intended 
only  for  creditors  of  mortgagors,  and  subsequent  pur- 
chasers and  mortgagees  in  good  faith.  They  are  subsequent 
mortgagees  it  is  true,  but  there  is  nothing  in  the  record  to 
show  that  they  were  not  well  advised  of  the  existence  of 
the  prior  mortgage  when  they  took  theirs.  The  want  of 
notice  is  a  fact  to  be  alleged,  and,  when  not  admitted, 
proved  by  evidence,  like  any  other  disputed  fact  in  a  case. 
And  the  burden  of  proof  rests  upon  him  who  would 
establish  the  character  of  a  mortgagee  in  good  faith.  There 
is  no  presumption  of  law  to  aid  him  in  tlie  absence  of  evi- 
dence. 

In  Gregory  v.  Thomas,  20  Wend.,  17,  the  court,  in  com- 
menting on  a  provision  of  statute  similar  to  our  own,  said 
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that  "actual  notice  of  the  existence  of  an  unpaid  prior 
mortgage  of  penjonal  property  destroys  the  preference 
which  a  second  mortgagee  would  otherwise  be  entitled  to 
daim^  in  consequence  *  *  *  *         ^f  ^^ 

omission  of  the  first  mortgagee  to  re-file  liis  mortgage 
within  the  period  prescribed  by  statute/'  The  same  rule 
is  found  in  Hill  v.  Beebe,  13  N.  Y.,  566,  and  in  Paine  et 
al.  V.  Mdson  et  al,,  7  Ohio  St.,  198. 

It  is  contended  that  the  mortgage  under  which  the 
defendant  in  error  claimed  the  property  was  erroneously 
admitted  in  evidence.  This  contention  is  based  upon  sec. 
70,  chap.  4,  Rev.  Stat. — Comp.  Stat.,  sec.  11,  chap, 
32,  which  provides,  in  substance,  that  without  an  actual 
and  continued  change  of  possession  of  the  property,  a 
chattel  mortgage  will  be  presumed  fmudulent  as  to  cred- 
itors of  the  mortgagor  and  '^subsequent  purchasers  in  good 
faith,''  and  conclusively  so  '^  unless  it  shall  be  made  to 
appear  that  it  was  made  in  good  faith  and  without  any 
intent  to  defraud  such  creditors  or  purchasers," 

It  will  be  noticed  that  but  two  classes  of  persons  are 
mentioned  in  this  section  as  entitled  to  its  benefits,  viz., 
creditors  and  purchasers.  To  which  class,  if  eitlier,  do  the 
plaintiifs  in  error  belong?  Clearly  not  to  the  former  as 
that  term  is  here  used.  As  mere  creditors  of  the  mort- 
gagor they  could  not  raise  the  question  of  fraud  without 
first  obtaining  a  judgment  or  process  of  some  sort  against 
the  property.  Jones  on  Chattel  Mortgages,  sec.  245,  and 
cases  there  cited.  Having  acquired  the  lien  or  right  which 
they  are  asserting  by  a  voluntary  transfer  from  the  mort- 
gagor, they  are  in  the  attitude  of  purchasers,  and  as  such 
cannot  invoke  the  aid  of  this  provision  without  first  estab- 
lishing their  own  good  faith,  which  they  have  neither  done 
nor  even  attempted  to  do. 

As  to  the  witness  Herman,  the  exclusion  of  whose  testi- 
mony is  assigned  for  error,  he  was  clearly  incompetent. 
He  was  the  original  party  defendant,  and,  notwithstanding 
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his  disclaimer^  was  interested  at  least  to  the  extent  of  the 
casts  tliat  might  be  adjudged  against  him.  In  the  lan- 
guage of  the  statute  he  had  a  direct  legal  interest  in  the 
result  of  the  cause^  and  the  adverse  party  was  an  adminis- 
trator of  a  deceased  person.  Code  of  civil  procedure,  se<\ 
329.  Wdmsley  et  cd,  t?.  Orook  and  HaU,  3  Neb.,  344. 
There  is  no  error  in  the  record,  and  the  judgment  is 
affirmed. 

Judgment  affirmed. 


The  State  of  Nebraska,  ex  rel.  Charles  S,  Greg- 
ory, V.  ScHooii  District  No.  24  in  Adai^is  County. 

1.  School  District  Bonds.  Under  the  power  given  by  sec  30 
of  the  general  school  law,  Gen.  Statutes,  966,  to  school  dis- 
tricts, *'to  borrow  money,"  the  authority  to  do  this  by  the  issue 
and  sale  of  its  negotiable  bonds  is  implied. 

2.  :  ORGANIZATION  OF  SCHOOL  DISTRICTS:  IRREGULARI- 
TIES IN,  NO  DEFENSE.  Irregularities  [in  the  organization  of  a 
school  district  are  no  defense  to  an  application  for  a  writ  of  man- 
damus to  compel  the  payment  of  its  bonds. 

3.     :    :    LEGAL    ORGANIZATION     PRESUMED.      After   a 

school  district  has  exercised  the  fhinchises  and  privileges  ''thereof 
for  the  term  of  one  year  "  its  legal  organization  will  be  presumed 
as  to  all  of  its  corporate  acta 

Original  application  for  a  mandatnus  to  compel  the 
levy  of  a  tax  to  pay  school  district  bonds  placed  on  mai'ket 
and  sold  to  plaintiff  a  bona  fide  purchaser  for  value. 

Hanvood  &  Ames,  for  relator. 

Oopps  &  Tannery  for  respondent. 
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Lake  Ch.  J. 

Two  grounds  are  taken  by  counsel  for  tlie  respondent 
against  the  allowance  of  a  peremptory  writ.  The  first  of 
these  is  that  when  the  election  was  held  at  which  the  bonds 
in  question  were  voted,  said  district  had  not  yet  been  fully 
organized,  and  was  therefore  incapable  of  authorizing  its 
officers  to  issue  them. 

It  must  be  conceded  that  considerable  irr^ularity  at- 
tended the  organization  of  this  district,  but  there  is  noth- 
ing to  show  that  there  was  any  bad  faith  on  the  part  of 
any  one  connected  therewith.  The  principal  irregularity 
was  in  the  election  of  the  district  officers.  This  ought  to 
have  been  attended  to  at  the  first  meeting,  held  October 
15th,  1872,  which  was  called  by  the  county  superintendent 
for  that  particular  purpose,  but  for  some  undisclosed  reason 
was  postponed  to  the  6th  of  November  following.  This 
was  certainly  a  plain  disregard  of  the  direction  of  the  stat- 
ute on  the  subject,  as  will  be  seen  by  reference  to  sees.  3 
and  12  of  the  general  school  law  then  in  force.  Gen.  Stat- 
utes, 962,  963. 

But  we  are  of  the  opinion  that  this  irregularity  is  now  of 
no  consequence.  Nobody  objected  at  the  time  to  the  course 
pursued;  all  seemed  to  have  been  satisfied, and  objection 
now  comes  too  late.  As  a  body  politic  this  school  district 
had  its  inception  in  these  irregular  steps,  and  has  continued 
an  existence  then  begun  until  now.  Having  given  to  the 
district  its  life,  the  effectiveness  of  these  steps  ought  not 
now,  after  the  lapse  of  over  nine  years,  to  be  called  in  ques- 
tion. 

Although  the  statute  points  out  minutely  and  clearly 
the  steps  to  be  taken  in  the  orderly  formation  and  organi- 
zation of  school  districts,  its  framers  evidently  anticipated 
that  there  would  be  instances  of  failure  to  observe  them 
fully,  and  therefore  provided  that  ''every  school  district 
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shall  in  all  cases  be  presumed  to  have  been  legally  organ- 
ized when  it  shall  have  exercised  the  franchises  and  privi- 
l^es  of  a  school  district  for  the  term  of  one  year/'  Sec, 
16,  Gen.  Statutes,  964. 

This  section  is  exceedingly  comprehensive.  Its  terms 
are  sweeping.  It  applies,  as  its  language  clearly  imports, 
^'in  all  cases"  wherein  the  doings  of  a  district,  as  such, 
are  called  in  question  or  in  any  way  involved,  as  well 
to  acts  during  the  first  year,  and  from  which  this  presump- 
tion arises,  ai§  to  those  performed  afterwards.  So  far,  there- 
fore, as  concerns  the  capability  of  the  district  to  take  upon 
itself  the  obligation  of  a  borrower  of  money,  its  complete 
organization  at  the  time  it  assumed  to  do  so  must  be  indis- 
putably presumed. 

The  second  ground  taken  is,  that  even  if  the  district  at 
the  time  in  question  had  the  power  to  borrow  money  with 
which  to  build  a  school-house,  it  could  not  lawfully  do  so 
by  the  issue  and  sale  of  bonds,  as  was  done  in  this  case. 
The  propriety  of  raising  money  by  the  method  adopted  by 
this  school  district  may  well  be  doubted.  But  the  l^ality 
of  doing  so  is  a  different  thing  altogether. 

By  sec.  30  of  the  school  law,  Gen.  Statutes,  966,  it  is 
provided  that:  "Any  school  district  shall  have  power 
and  authority  to  borrow  money  to  pay  for  the  sites  for 
school-houses,  and  to  erect  buildings  thereon,  and  to  furnish 
the  same,  by  a  vote  of  the  qualified  voters  of  said  district 
present  at  any  annual  meeting,  or  special  meeting;  Pro- 
t^Wcd,  that  a  special  meeting  for  such  purpose  shall  be  upon 
notice  given  by  the  director  of  such  district  at  least  twenty 
days  prior  to  the  day  of  such  meeting,  and  that  the  whole 
debt  of  any  such  district  at  any  one  time,  for  money  thus 
borrowed,  shall  not  exceed  five  thousand  dollars." 

It  is  a  matter  of  general  notoriety  in  this  state  that  from 
the  enactment  of  this  section  in  1869  to  the  present  time, 
the  method  usually  if  not  always  adopted  for  raising 
money  under  it  has  been  the  sale  of  school  district  bonds 
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at  various  rates  of  discount.  And  this  has  been  done,  not 
only  without  question  by  the  people  of  the  districts  them- 
selves, who  were  of  course  the  opes  chiefly  interested  in  the 
matter,  but  also  with  the  acquiescence  and  evident  ap- 
proval of  the  legislative  authority  of  the  state;  for,  al- 
though indulged  in  exc»essively  in  some  localities,  the  prac- 
tice was  permitted  to  continue  without  interference  until 
by  the  passage  of  the  act  of  February  26th,  1879,  "to 
provide  for  the  issuing  and  payment  of  school-district 
bonds,"  which,  in  addition  to  expressly  authorizing  it  as  a 
mode  of  obtaining  money  for  school-house  purposes,  does 
little  more  than,  by  suitable  provisions,  to  guard  against 
abuses  that  had  before  obtained. 

In  addition  to  these  considerations,  which  of  themselves 
would  constrain  us  to  hold  that  the  issue  of  these  bonds 
was  a  lawful  mode  of  borrowing  money  by  the  district,  the 
practice,  under  similar  authority,  has  the  approval  of  sev- 
eral adjudged  cases,  prominent  among  which  is  that  of 
Rogei*8  V.  Burlington^  3  Wall.,  654,  in  which  it  was  held 
that  as  a  means  of  borrowing  money  to  aid  a  railroad  com- 
pany a  municipal  corporation  might  issue  its  bonds,  to  be 
sold  by  the  company  for  that  purpose.  And  similar  in 
principle  is  the  ruling  in  Police  Jury  v.  Britton,  15  Wall., 
566,  and  in  KeUy  v.  Mayor y  4  Hill,  263.  The  power  "to 
borrow  money"  having  been  expressly  given,  without  direc- 
tion or  restraint  as  to  the  mode  of  doing  it,  everything 
necessary  to  make  that  power  effectual  or  requisite  to  attain 
the  end  in  view  is  implied. 

Being  of  opinion  that  the  bonds  in  question  are  valid, 
and  that  it  is  the  duty  of  the  school  district  to  pay  them, 
a  peremptory  writ  must  be  awarded  as  prayed, 

WmX  AWARDED. 
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The  State  of  Nebraska,  ex  rel.  John  F.  Kimball, 
V.  School  District  No.  4  of  Adams  county. 

1.  School  District  Bonds.     Where  a  special  meeting  of  the 

electors  of  a  school  district  was  held  in  pursuance  of  the  written 
request  of  five  residents  and  voters  of  the  district,  and  bonds 
were  voted,  issaed,  and  sold  and  the  avails  used  by  the  district, 
Heldy  That  on  an  application  for  a  mandamus  to  compel  the 
officers  of  the  district  to  report  the  amount  of  the  debt,  the  conrt 
will  not  inquire  into  the  qualifications  of  the  persons  signing 
the  request. 

2.    :    QUALIFICATIOKS  OF  yoT£B&     Where  a  special  election 

was  held  in  a  school  district  for  the  purpose  of  voting  bondB  to 
erect  and  fomish  a  school-house  therein,  and  it  appeared  that 
the  election  was  held  in  good  faith,  in  pursuance  of  notice, 
by  bona  fide  residents  of  the  district,  and  the  bonds  having  been 
declared  carried,  and  were  thereafter  issued  and  sold,  and  the 
proceeds  used  by  the  district.  Held,  That  the  court  in  a  collat- 
eral proceeding  will  not  inquire  into  the  qualifications  of  some 
of  the  voters  at  said  election, 

3.    :  CONSTRUCTION  OF  STATUTE.    The  power  given  to  school 

districts  by  section  30  of  the  act  of  1869  to  "  borrow  money " 
necessarily  carries  with  it  the  authority  to  determine  the  time 
of  payment  and  to  issue  bonds  or  other  evidence  of  indebtedness 
therefor. 

4.    ;    .     The  word  "  borrow,"  as  used  in  the  statute 

means  power  to  make  a  contract  for  the  use  of  money. 

Original  application  for  maiidataus. 

8.  J.  TuMe,  for  relator.  • 

T,  D.  Scofidd,  for  respondents. 

Maxwell,  J. 

The  relator,  in  his  application  for  a  >\Tit  of  mandamus, 
alleges  among  other  things  that  School  District  No.  4  of 
Adams  countv,  in  the  state  of  Nebraska,  is  duly  organized 
and  existing  under  the  laws  of  the  state,  and  was  organ- 
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izcd  as  follows:     That  on  tlic  sixth  day  of  January,  a.d. 
1872,    the  superintendent  of   public   instruction  of  said 
CQunty  delivered  to  L.  G.  King,  a  taxable  inhabitant  of 
said  district,  a  notice  in  writing  of  the  formation  of  the 
same,  giving  the  boundaries  thereof,  and  naming  therein 
the  twentieth  day  of  January  of  that  year,  and  also  desig- 
nating the  time  and  place  of  holding  the  first  meeting  of 
electors  in  said  district ;  and  also  in  said  notice  directed 
the  said  L.  G.  King  to  notify  every  qualified  voter  in  said 
district,  either  personally  or  by  leaving  a  written  notice  at 
his  place  of  residence,  of  the  time  and  place  of  holding 
said  meeting  at  least  five  days  prior  to  the  time  of  holding 
the  same ;  that  the  said  L.  G.  King,  as  required  by  said 
notice,  did  so  notify  the  voters  in  said  district  and  endorsed 
on  said  notice  a  statement  in  writing  showing  such  notifi- 
cation,  and  delivered   the   notice   with   the  endorsement 
thereon  to  the  person  chosen  chairman  of  said  meeting; 
that  at  said  meeting  so  held  as  aforesaid,  and  at  the  time 
and  place  mentioned  in  said  notice  and  pursuant  thereto, 
Charles  G.  Wilson  wa^j  chasen  director,  Charles  Bird  mod- 
erator, and  Benjamin  F.  Noll  treasurer  of  said  district, 
who  within  ten  days  thereafter  tiled  their  several  accept- 
ances in  writing  of  said  several  offices;  that  subsequently, 
upon  the  written  request  of  tive  electors  of  said  district, 
directed  to  the  said  school  district  officers  requesting  a  spe- 
cial meeting  to  be  called  of  the  electors  of  said  district  for 
the  purpasc  of  voting  upon  a  proposition  to  borrow  money 
for  the  purpose  of  building  and  furnishing  a  school-house 
in  said  district,  said  officers  did  call  a  meeting  for  the  pur- 
pose aforesaid,  and  caused  to  be  given  due  notice  of  the 
object  of  said  meeting  and  the  time  and  place  of  holding 
the  same  by  posting  up  notices  thereof  in  three  of  the  most 
public  places  in  said   district,   said   notices   iiarticularly 
stating  the  object  of  said  meeting  and  the  time  and  place 
of  holding  tlie  same ;  that  at  the  time  and  place  therein 
stated  came  the  electors  of  said  district,  and  the  whole 
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thereof,  and  then  and  there  resolved  by  a  vote,  then  and 
there  had,  to  borrow  the  sum  of  fifteen  hundred  dollars  for 
the  purpose  of  building  and  furnishing  a  sc«hool-house  foF 
said  district,  and  authorized  and  directed  said  officers  to 
issue  and  place  on  the  market  for  sale  the  bonds  described 
in  the  application;  that  on  the  tenth  day  of  September 
next  thereafter,  pursuant  to  stiid  direction  and  authoriza- 
tion, the  said  officers  did  issue  the  bonds  of  said  district, 
the  same  being  two  bonds,  each  for  the  sum  of  five  hun- 
dred dolhu's,  dated  September  10th,  1872,  and  to  become 
iliie  Septeml)er  10th,  1877,  and  to  draw  interest  at  the  rate 
of  ten  per  cent  per  annum,  payable  semi-annually,  and  for 
which  coupons  were  attached  thereto  and  still  remain,  ex- 
cept those  maturing  the  first  and  second  ycare,  which  have 
been  paid  by  said  district ;  that  said  bonds  recited  among 
other  things  on  their  face  that  they  were  issued  for  the 
purpose  of  building  and  furnishing  a  school-house  in  said 
district,  and  so  issued  pursuant  to  an  act  of  the  legislature 
of  the  state  of  Nebraska,  approved  February  15th,  1869, 
and  acts  amendatory  of  and  supplemental  thereto;  that 
said  bonds  were  signed  by  Charles  G.  Wilson,  director, 
Charles  Bird,  moderator,  and  Benjamin  F.  Xoll,  treasurer, 
and  by  them  placed  upon  the  market  and  sold,  and  the 
proceeds  derived  therefrom  used  for  the  pm'pose  of  build- 
ing and  furnishing  a  school-house  in  said  district;  that  the 
officers  of  said  district  have  often  been  requested  to  pay 
the  same,  but  have  refused,  and  will  not  take  any  steps  or 
measures  for  the  payment  of  said  indebtedness.  The  prayer 
is  to  require  the  officer's  of  said  district  to  report  the  amount 
of  said  bonded  indebtediiess  to  the  county  clerk,  and  to  re- 
quire the  county  commissioners  to  levy  the  necessary  taxes 
to  pay  the  same.  To  this  applfcation  the  defendant  has 
interposed  a  general  denial  of  each  and  every  allegation 
therein  contained,  and  has  specifically  denied  each  one  of 
the  same. 

Wh^n  a  defendant  controverts  all  the  facts  stated  in 
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a  pleading  he  may  do  so  by  a  general  denial.  He 
He  then  denies  the  truth  of  all  the  allegations  stated  in  the 
pleading.  Does  it  add  any  force  to  this  denial  to  again 
deny  specifically  the  truth  of  these  allegations?  That  it 
does  not  will  readily  be  seen.  A  general  denial  puts  in 
issue  the  truth  of  all  the  all^ations  denied^  and  imposes 
the  burden  of  proof  upon  the  party  making  the  allega- 
tions ;  and  special  denials  require  no  additional  proof  to 
be  given  of  those  facts.  Special  denials^  therefore,  are  su- 
perfluous in  such  cases,  and  a  party  should  be  required  to 
elect  between  a  geneml  and  special  denial,  and  should  not 
be  permitted  to  cumber  the  record  with  both.  But  no  ob- 
jection is  made  on  behalf  of  the  relator  u]K)n  this  ground, 
and  it  is  therefore  waived. 

The  questions  presented  by  the  record  are : 

First.  Was  the  school  district  in  question  duly  organ- 
izal  in  January,  1872? 

Second.  Did  five  legal  voters  of  said  district  make  a  re- 
quest in  writing  for  a  special  school  meeting  in  said  district 
for  the  purpose  of  voting  upon  the  question  of  borrowing 
money  for  said  district  as  stated  in  the  application  ? 

Third.  Did  a  majority  of  all  the  qualified  voters  at 
said  meeting  authorize  said  school  board  to  issue  and  sell 
the  bonds  and  coupons  in  question  ? 

Fouiiii.  Were  the  officers  of  said  district  authorized 
under  the  statute  in  force  at  that  time  to  issue  and  sell  said 
bonds? 

The  testimony  shows  that  the  school  district  in  question 
was  orgsmized  in  the  winter  or  early  spring  of  1872,  and 
that  that  organization  has  continued  to  the  |)resent  time. 
It  also  app(?ars  that  al)out  July,  1872,  one  C.  G.  Wilson 
was  appointed  by  the  county  sujKa*intendent  diro(»tor  of 
said  district,  and  accepted  said  office*,  Jind  (jxen'ised  the  du- 
ties of  the  same,  and  that  one  Charles  Bird  was  moderator, 
but  the  office  of  treasurer  seems  to  luivc  been  vacant.  That 
the  district  in  question  was  oi^ganized   before  the  special 
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meeting  was  called  to  vote  upon  the  question  of  borrowing 
money  we  think  is  clearly  established. 

See(md.     It  is  clearly  proved  that  a  written  request,  sign- 
ed by  five  persons  reputed  to  be  legal  voters  of  said  dis- 
trict, was  presented  to  said  director,  requesting  him  to  call 
a  special  meeting  of  the  voters  of  said  district  for  the  pur- 
pose of  borrowing  money  to  erect  and  furnish  a  school- 
house  therein ;  and  that  in  pursuance  of  said  request  said 
director  called  a  special  meeting,  and  posted  notices  of  the 
same  for  at  least  twenty  days  prior  thereto,  in  which  noti- 
ces the  object  of  the  meeting  was  stated.     Quite  an  effort 
has  been  made  on  behalf  of  the  defendant  to  show  that 
some  of  those  signing  the  request  had  not  been  residing  in 
the  district  a  sufficient  length  of  time  to  make  them  legal 
voters  therein?    Whatever  we  might  hold  as  to  the  quali- 
fications of  such  persons  in  a  direct  proceeding  to  annul 
their  action,  or  where  it  was  clear  that  the  parties  signing 
the  request,  and  voting  at  tlie  meeting  which  they  were  in- 
strumental in  calling,  were  not  residents  of  the  district,  but 
that  the  whole  proceeding  was  a  fraudulent  device  to  issue 
bonds,  yet  where  the  proceedings  have  been  conducted  in 
good  faith,  and  a  request,  properly  signed  by  the  requisite 
number,  has  been  acted  upon  by  the  officer  or  officers  upon 
whom  the  law  imposes  the  duty  of  calling  such  meeting, 
and  the  meeting  has  been  held  and  the  object  of  the  request 
endorsed  by  the  legal  voters  of  the  district,  we  will  not  in 
a  collateral  proceeding  enquire  whether  all  the  persons  sign- 
ing said  request  had  resided  in  the  district  a  sufficient  length 
of  time  to  entitle  them  to  vote  therein  or  not     If  they 
had  not,  any  taxpayer  of  the  district  could  enjoin  the  issu- 
ing of  bonds,  because  unauthorized ;  but  after  the  meeting 
has  been  held  in  pursuance  of  the  notice,  the  bonds  issued 
and  sold,  and  the  district  has  received  the  avails,  it  is  too 
late  to  raise  the  objection. 

In   the  case  of  the  Stale  t?.  Sdiool  DistriH  No.  9  of 
NuckoUa  Oo.f  10  Neb.,  544,  there  were  but  three  l^al  vo- 
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ters  in  the  district  at  the  time  the  request  was  made,  and 
two  of  these  did  not  sign  it,  and  it  was  held  that  there  was 
no  authority  to  call  a  special  meeting  for  tlie  purpose  of 
voting  bonds;  in  other  words,  that  a  request,  signed  by 
five  legal  voters  of  the  district^  is  a  condition  precedent  to 
the  right  of  an  officer  to  call  a  special  meeting.  And  we 
adhere  to  that  decision,  but  it  has  no  application  to  this  case. 
Here  the  request  was  properly  signed  by  parties  who  were 
residents  and  regarded  as  legal  voters  in  the  district,  and 
as  no  objection  to  their  qualification  was  made  then  or  since 
until  the  district  is  called  upon  to  pay  the  bonds  issued  by 
it  to  erect  a  school-house,  we  think  the  objection  is  una- 
vailing. 

Tliird,  It  is  very  clearly  proved  that  the  election  was 
participated  in  by  all  or  nearly  all  of  the  electors  of  the 
district.  A  number  of  those  voting  had  homesteads  in  thdt 
district,  and  some  of  them  reside  there  still.  The  meeting 
was  properly  called,  the  notices  properly  given,  and  the 
election  was  legal.  Those  permitted  to  vote  at  such  an 
election  are  presumed  to  be  legal  voters,  and  the  court  will 
not,  in  a  collateral  proceeding  after  the  result  is  declared, 
and  the  district  has  received  the  benefits  derived  from  such 
vote,  enquire  into  the  qualifications  of  the  persons  voting 
thereat.  In  the  c^se  of  the  County  of  Warren  v,  March, 
7  Otto,  96,  the  supreme  court  of  the  United  States  states 
the  rule  as  follows:  "If  a  municipal  body  has  lawful  pow- 
er to  issue  bonds  or  other  negotiable  securities  dependent 
only  upon  the  adoption  of  certain  preliminary  proceedings, 
such  as  a  popular  election  of  the  constituent  body,  the  hold- 
er in  good  faith  has  a  right  to  assume  that  such  preliminary 
proceedings  have  taken  place,  if  the  fact  be  certified  on  the 
bonds  themselves  by  the  authorities  whose  primary  duty  it 
is  to  ascertain  it."  This  would  not  authorize  a  bodv  not 
authorized  by  the  requisite  vote  to  issue  bonds;  but  where 
an  election  is  legally  held  and  the  authority  given,  it  is  not 
open  to  collateral  attack.    But  the  power  to  issue  bonds  is 
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a  proceeding  under  a  special  power,  and  the  authority  must 
actually  exist  hi  order  that  recitals  in  the  instrument  may 
be  binding.  There  is  no  doubt  that  a  majority  of  all  the 
votes  cast  at  fhe  election  in  question  was  in  favor  of  bor- 
rowing money  and  issuing  bonds. 

Fourth.  Sec.  30  of  "An  act  to  establish  »  system  of 
public  instniction  for  the  State  of  Nebraska,"  approved 
Feb.  15th,  1869,  was  as  follows :  "Any  school  district  shall 
have  power  and  authority  to  borrow  money  to  pay  for  the 
sites  for  school-houses,  and  to  erect  buildings  thereon,  and 
to  funiish  the  same,  by  a  vote  of  a  majority  of  the  qual- 
ified voters  of  said  district  present  at  any  annual  or  special 
meeting :  Provided^  that  a  special  meeting  for  such  purpose 
shall  be  upon  a  notice  given  by  the  director  of  such  dis- 
trict at  least  twenty  days  prior  to  the  day  of  such  meeting, 
and  that  the  whole  debt  of  any  such  district  at  any  one 
time  for  money  thus  borrowed  shall  not  exceed  five  thou- 
sand  dollars." 

Among  the  definitions  of  the  word  "borrow"  given  by 
Webster,  are :  1 — "  To  take  or  receive  from  another  on  trust 
with  tlie  intention  returning  or  giving  an  equivalent  for." 
2 — "To  take  from  another  for  one's  own  use;  to  adopt  from 
a  foreign  service;  to  appropriate ;  to  assume."  The  word 
is  often  used  in  tlie  sense  of  returning  the  thing  borrowed 
in  specie,  as  to  borrow  a  book,  or  any  ofher  thing  to  be  re- 
turned again.  But  it  is  evident  that  where  money  is  bor- 
rowed the  identical  money  loaned  is  not  to  be  returned, 
because  if  this  was  so,  the  borrower  would  derive  no  bene- 
fit from  the  loan.  In  the  broad  sense  of  the  term  it 
means  a  contract  for  the  use  of  money,  and  this  is  the  sense 
in  which  the  word  is  used  in  the  statute.  School  districts, 
therefore,  were  authorized  to  make  contracts  for  the  use  of 
money.  The  power  to  borrow  necessarily  implies  authority 
to  determine  the  time  of  payment  and  the  character  of  the 
evidence  of  indebtedness  that  will  be  issued,  whether  in  the 
form  of  notes  or  bonds  payable  in  the  future.     The  fact 
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that  the  bonds  were  sold  on  the  market,  instead  of  being 
given  to  tlie  person  furnishing  the  money,  does  not  make 
them  illegal.  The  object  of  the  law  was  to  enable  school 
districts  to  raise  means  to  build  school-houses  therein.  This 
being  the  object  it  was  to  be  attained  in  the  best  practicable 
method.  These  districts,  many  of  them  on  the  frontier, 
with  but  little  taxable  property  therein,  and  no  capital  to 
be  invested  ip  loans,  would  have  been  unable  for  years  to 
have  effected  a  loan  unless  they  had  pursued  the  course 
adopted  in  this  case,  namely,  issued  their  bonds.  The  pol- 
icy of  authorizing  school  districts  to  borrow  money  may 
perhaps  be  questioned;  but  so  long  as  the  laws  grant  the 
authority,  and  districts  thereby  obtain  the  necessary  means 
to  erect  school-houses,  common  honesty  requires  its  repay- 
ment. 

In  the  case  of  the  appeal  of  The  Fhila.  Beading  R,  R. 
Cb.,  13  Reporter,  475,  the  supreme  court  of  Penn.  held 
that  the  legal  signification  of  the  word  "borrow"  did  not 
necessarily  imply  an  undertaking  to  return  the  sum  or  thing 
borrowed. 

In  the  case  of  the  E.,  I.  &  C.  R,  R.  Co.,  r.  Evansville, 
15  Ind.,  395,  it  was  held  that  where  the  city  was  exprcKsly 
authorized  to  borrow  liioncy  to  pay  for  stock  subscribed, 
the  power  to  determine  the  time  of  payment  and  to  issue 
bonds  and  other  evidences  of  indebtedness  was  necessarily 
implied.     See  also  Dillon  on  Mun.  Cor.,  Sec.  84. 

A  peremptory  writ  is  awarded  against  the  officers  of  the 
school  district  as  prayed ;  but  as  the  county  commissioners 
do  not  appear  to  be  in  default,  the  writ  as  to  them  is  denied. 


Judgment  accxjrdingly. 
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William  Gerhold,  plaintiff  in  error,  v.  Josephine 

Wyss,  defendant  in  error. 

Marriage:  fobmal  but  void:  oohabitation:  suppobt.  A 
man  formally  married  to  a  woman,  who,  because  of  her  insanity, 
which  he  discovered  very  soon  afterwards,  was  incapable  of 
entering  into  the  marriage  contract,  and  continuing  thereafter 
voluntarily  to  cohabit  with  her  as  his  wife,  is  under  a  legal  ob- 
ligation to  support  her.  And  having  furnished  such  support,  he 
cannot,  upon  a  decree  of  separation  on  the  ground  of  the  inval- 
idity of  the  marriage,  make  the  same  a  charge  against  her 
separate  estate. 

Error  to  the  district  court  for  Platte  county.  Tried 
below  before  Post,  J. 

John  O,  Higgins  and  Whitmoyer,  Gerrard  &  Poatj  for 
plaintiff  in  error. 

Byron  Millett,  for  defendant  in  error. 

Lake,  Ch.  J. 

The  question  to  he  decided  in  this  case  is  simply  whether 
the  plaintiff  is  entitled  to  compensation  out  of  the  defend- 
ant's estate  for  his  support  of  her  while  they  cohabited  as 
husband  and  wife. 

Upon  the  issue  as  to  cohabitation  afler  the  plaintiff  had 
discovered  that  the  defendant  was  insane,  and  therefore 
unable  to  enter  into  a  marriage  contract,  the  referee 
made  no  finding;  tlierefore,  that  they  did  so  cohabit  will  be 
presumed.  The  plaintiff  learned  of  the  defendant's  in- 
sanity within  a  very  few  days  after  they  were  formally 
married,  which  was  "in  September  or  October,  1867,''  yet 
he  voluntarily  continued  the  cohabitation,  for  aught  that 
appears,  up  to  the  very  time  of  the  decree  of  separation 
in  September,  1881. 

Under  such  circumstances  the  plaintiff  surely  stands  in 
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no  more  favorable  attitude  than  he  would  if  he  had  lived 
with  her  ostensibly  as  his  wife,  without  the  performance  of 
any  marriage  ceramony  at  all.  And  it  seems  to  be  an 
established  rule  that  if  a  man  live  with  a  woman,  holding 
her  out  as  his  wife,  he  renders  himself  liable  for  necessaries 
furnished  her  by  others  upon  the  strength  of  her  conjugal 
rights.  3  Wait^s  Actions  and  Defeases,  649,  and  cases  there 
cited. 

We  are  of  opinion  that  upon  the  solemnization  of  the 
marriage  between  these  parties  in  1867,  the  relation  of 
husband  and  wife  prijna  facie  wns  established  and  that, 
as  to  the  plaintiff,  so  long  as  he  voluntiirily  continued  this 
relation,  he  thereby  subjected  himself  to  the  attendant 
obligation  of  providing  the  defendant  with  a  suitable  sup- 
port, and  having  furnished  such  support  he  cannot,  upon  a 
decree  of  separation,  make  the  same  a  charge  upon  her 
separate  estate.  We  find  nothing  in  the  record  that  calls 
for  correction,  and  the  judgment  must  be  affirmed. 

Judgment  affirmed. 


Miranda  Ellis,  appellee,  v.  William  Ellis,  appel-      g  ^ 

LANT. 

1.  Divorce:  decree:  service  of  notice.  A  final  decree  for 
divorce  and  alimony  was  rendered  against  the  defendant  on  the 
seventeenth  day.  of  September,  1880,  on  which  day  the  court  ad- 
jonmed  for  the  term.  On  the  twenty-eighth  day  of  March, 
1881,  the  plaintiff  issued  a  notice  to  the  defendant  that  she 
would,  on  the  nineteenth  day  of  May  foUowing,  apply  to  the 
said  court  to  set  aside  the  said  decree,  so  far  as  the  same  related 
to  the  conreyance  of  the  real  estate  mentioned  in  said  decree, 
and  to  correct  and  amend  the  same  so  as  to  allow  the  plaintiff  a 
certain  sum  of  money,  etc  Said  notice  was  served  on  W.  8.  G., 
who  had  acted  as  attorney  for  the  defendant  in  said  cause. 
Heldj  That  such  ser\ice  was  not  sufficient  to  bring  the  defend- 
ant into  court. 
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2.    :    :    APPEARANCE  BY  ATTOBNEY.    At  the  hearing 

and  decision  hy  the  court  of  the  motion  and  application  referred 
to  in  the  said  notice,  the  said  attorney,  W.  S.  G.,  on  behalf  of 
the  defendant,  applied  to  the  conrt  for  and  obtained  an  extension 
of  time  in  which  to  prepare  and  serve  a  bill  of  exceptions. 
Heldy  To  be  a  general  appearance  in  the  case,  and  to  waive  all 
defects  in  the  said  notice,  and  the  service  thereof. 

3.    :    :    mscBETlON  OP  COURT.    The  decree  required 

the  defendant  to  convey  to  the  plaintiff  certain  real  estate  as 
alimony.  At  the  rehearing  upon  the  notice  above  referred  to, 
the  same  was  revised  and  nioditicd  so  as  to  vacate  the  decree  as 
to  the  conveyance  by  the  defendant  to  the  plaintiff  of  the  real 
estate  therein  described,  and  in  lien  thereof  to  require  the  de- 
fendant to  pay  the  plaintiff  the  sum  of  fifteen  hundred  dollars. 
Held,  To  be  within  the  power  of  the  court  as  conferred  by  stat- 
ute, and  no  abuse  of  discretion. 

This  was  an  appeal  from  a  supplemental  decree  rendered 
in  the  district  court  of  Madison  county  by  Barnes,  J.,  as 
follows: 

And  now,  on  this  day,  this  cause  coming  on  to  be  heard, 
upon  the  application  of  the  plaintiiF  to  revise  and  alter 
the  decree  made  and  entered  at  the  last  terra  of  this  court, 
in  this  cause,  to-wit:  to  vacate  and  set  aside  that  part  of 
said  decree  requiring  the  defendant  to  convey  to  the  plain- 
tiff the  real  estate  mentioned  and  described  in  said  decree, 
and  to  allow  the  plaintiff  a  sum  certain  of  alimony  in  lieu 
of  said  real  estate,  and  that  said  application  and  petition 
therefor  being  in  due  form  of  law,  and  the  defendant 
having  been  duly  and  legally  notified  that  said  application 
would  be  made  on  tlie  first  day  of  the  May,  1881,  term  of 
this  court,  and  the  court,  after  hearing  the  evidence  and 
being  fully  advised  in  the  premises,  grants  said  appli- 
cation, and  sustains  the  motion  of  tlie' plaintiff  herein;  and 
it  is  therefore  ordered,  adjudged,  and  decreed  by  the  court 
here  that  the  said  decn'ee,  made  and  entered  in  this  cause, 
be  revised  and  altered  in  this,  to-wit:  that  the  same  be 
vacated  as  to  the  conveyance  by  the  defendant  to  the  plain- 
tiff of  the  real  estate  therein  described,  tJicy  riot  having 
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romplied  with  any  part  of  the  order  and  decree  of  this 
(»ourt,  made  and  entertained  at  the  last  term  thei-eof ;  it  is 
further  ordered,  adjudged,  and  deci'eed  by  the  court  here 
that  the  defendant  pay  to  the  plaintiff  in  this  cause,  or  to 
Robertson  &  Campbell,  her  attorneys,  the  sum  of  one 
thoiimind  live  hundred  (^1500)  dollars  and  in  default  of 
such  piymont,  cxecrution  issue  therefor.  The  said  amount 
of  alimony  allowed  by  this  decree  bcin</  in  lieu  of  the  said 
real  estate. 

This  decree  was  based  upon  a  motion,  of  which  the  fol- 
lowing is  a  copy: 

And  now  comes  the  said  plaintiff,  by  Robertson  & 
Campbell,  her  attorneys,  and  moves  the  court  here  to 
revise  and  alter  the  decree  of  the  court  entered  at  the  last 
Uivm  of  the  same  in  this  cause,  so  far  as  the  same  relates 
to  the  conveyance  by  the  defendant  to  the  plaintiff  of  the 
real  estate  described  in  the  said  decree,  and  to  allow  the 
plaintiff  a  sum  certain  of  alimony  in  lieu  of  the  said  real 
estate,  and  to  subject  the  personal  property  of  the  said  de- 
fendant to  the  payment  of  the  said  alimony,  and  for  csiiises 
therefor  stiite: 

That  the  defendant  has  failed,  neglected,  and  refused  to 
obey  or  perform  any  part  of  the  said  decree  of  the  court, 
and  has  refused  to  make  the  conveyance  of  said  real  estate, 
or  make  any  w)nveyance  of  the  same  to  the  said  plain- 
tiff, nor  has  the  defendant  paid  any  part  of  the  alimony 
mentioned  in  the  said  decree,  but  absolutely  refuses  so  to 
do,  nor  has  the  defendant  given  any  bond,  as  by  the  order 
of  this  court  he  was  required  to  do,  but  has  absolutely 
refused  and  neglected  to  do  or  perform  any  part  of  the 
order  or  decree  of  the  court  in  this  cause. 

And  in  support  of  this  motion  the  plaintiff  offers  the 
affidavits  hereto  attached. 

This  motion  wits  served  on  W.  S.  Geer,  attorney  for  the 
defendant  in  the  original  suit. 
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George  B.  Fldclier  and  IK.  S.  Geer,  for^appellant. 

1.  The  court  had  no  jurisdiction  over  the  subject  mat- 
ter. Code,  sec.  602.  Freeman  on  Judij^ments,  s(k?.  496. 
Decree  can  only  be  changed  on  "petition."  Comp.  Stat., 
chap.  25,  sec.  27. 

2.  The  court  had  no  jurisdiction  over  the  person  of 
defendant.  Service  of  notice  on  attorney  insufficient. 
Authority  ceases  on  entry  of  judgment.  Butler  v.  Knight, 
Law  Reports,  2  Exch.,  109.  Lovegrove  v.  White,  Law 
Rep.,  6  (;.  P.,  440.     Portia  v,  Ennis,  27  Tex.,  574. 

3.  Original  judgment  was  conclusive.  It  could  not  be 
changed  or  revised,  except  first  granting  a  new  trial,  and 
any  subsequent  attempt  to  produce  this  revision  is  res  ad- 
judicata.  Wells,  schj.  6.  HoUister  v.  Abbotty  11  Foster, 
448.  Neither  a  final  judgment  nor  a  final  decree,  pro- 
nounced upon  a  hearing  on  the  merits,  can  be  set  aside 
after  the  term,  upon  motion,  for  any  errors  into  which  the 
court  may  have  fallen.  The  law  does  not  jxjrmit  any 
judicial  tribunal  to  exeirise  a  revisory  power  over  its  own 
adjudiciitions  after  they  have,  in  contemplation  of  the  law 
passed  out  of  the  "breasts  of  the  judges."  Neither  is  an 
error,  or  misapprehension  of  the  parties,  nor  of  their  coun- 
sel, any  justification  for  vacating  the  judgment,  aldiough 
the  counsel  consented  to  it,  because  deceived  by  fraudulent 
misrepresentations  of  third  parties.  Freeman  on  Judgt's, 
sec.  101,  and  cases  cited.  Carman  r,  (Viarniaji,  16  Ves.  Jr., 
115.  Assignees  v.  Dorsey,  2  Wash.  C.  C,  433.  Bank  of 
U.  8.  V.  Mo88y  6  How.  U.  S.,  31.  Peake  v.  Redd.,  14  Mo., 
79.  Green  V.  Hamilton,  16  Md.,  317.  Murphy  r.  MerriU, 
63  N.  C,  502.     Harbor  v.  Pacific  R.  R.  Co.,  32  Mo.,  423. 

Robertson  &  Campbell,  for  appellee. 

Defendant  was  properly  in  court.      Crops'*}!  ^'»  ^^'^.W"' 
ham,  3  Neb.,  108.     Crowd/  i\  Galloway,  Id.,  215.     The 
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original  papers  in  the  cause  presenting  all  of  the  issues 
and  facts  in  the  case  are  before  tlic  court,  and  it  would 
seem  that  the  question  of  revising  or  altei-ing  the  original 
decree  can  he  presented  to  the  court  in  either  way,  the  form 
not  being  material.  2  Bishop's  Marriage  and  Divorce,  pp. 
443,  b.,  487,  489,  490,  491,  492,  and  493.  Baunmn  r. 
Bauman,  18  Ark.,  320.  McGee  v.  3IcGee^  10  Georgia, 
477.  Roaeberry  t?.  Roseberry,  17  Georgia,  139.  Swear- 
ingen  v.  Swear ingen,  19  Georgia,  265. 

Cobb,  J, 

There  can  be  no  doubt  of  the  power  of  the  court  to 
make  the  order  or  supplemental  decree  appealed  from. 

Section  27  of  chap.  25,  Comp.  Stat.,  p.  255,  is  in  the  fol- 
lowing words:  "After  a  de<Tee  for  alimony,  or  other 
allowance  for  the  wife  and  children,  or  either  of  them,  and 
also  after  a  decree  for  the  appointment  of  triLstees  to 
receive  and  hold  any  property  for  the  use  of  the  wife  or 
children  as  before  provided,  the  court  may,  from  time  to 
time,  on  the  petition  of  either  of  the  partias,  revise  and 
alter  such  decree  respecting  the  amount  of  such  alimony 
or  allowance,  or  the  payment  thereof,  and  also  respecting 
the  appropriation  and  payment  of  the  principal  and  income 
of  the  property  so  held  in  ti-ust,  and  may  make  any  decree 
respecting  any  of  the  said  matters  which  such  court  might 
have  made  in  the  original  suit." 

This  was  a  revision  and  alteration  of  the  original  decree 
respecting  the  payment  of  alimony,  and  is  within  the  lan- 
guage of  the  statute.  In  decreeing  the  conveyance  of  the 
land,  the  court  exceeded  its  powers  mider  the  statute;  yet, 
had  the  defendant  seen  fit  to  make  the  conveyance  accord- 
ing to  the  decree,  it  would  have  been  a  full  discharge 
thereof.  He,  not  having  done  so,  it  was  within  the  power 
of  the  court,  upon  proper  notice,  to  revise  and  alter  suoh 
decree  in  respect  to  the  payment  of  such  alimony  or  allow- 


96         SUPREME  CX)URT  OF  NEBRASKA, 

ElUs  V.  Ellis. 

ance,  this  supplement^il  or  reviswl  decree  being  one  which 
"such  court  might  have  made  in  the  original  suit." 

Upon  the  rendition  of  the  original  decree,  except  for 
some  special  purposes,  the  parties  were  out  of  court.  In 
this  case  a  petition  was  necessary,  and  doubtless  it  was 
necessary  that  a  summons  in  the  nature  of  a  subpoena  in 
chancery  should  also  issue  and  be  served  on  the  defendant 
the  same  as  in  the  original  case,  and  such  summons  could 
no  more  be  legally  served  on  the  jwrson  who  acted  as  at- 
torney for  the  defendant  in  the  former  suit  than  could 
the  original  or  first  summons  have  bt5en  so  served.  But  it 
was  quite  competent  for  the  defendant,  after  service  of  the 
informal  notice  of  the  application  of  the  plaintiiF  upon  the 
attorney  who  had  represented  him  in  the  original  action,  to 
waive  all  irregularities  as  well  in  the  form  of  the  notice  or 
summons  as  in  the  manner  of  its  service.  This  we  think 
he  has  done.  It  appears  from  the  record  that  upon  the 
making  of  the  final  order  or  supplemental  decree  appealed 
from  the  defendant  ajJixiared  by  attorney  and  made  appli- 
cation for  an  extension  of  time  to  forty  days  in  which  to 
prepare  a  bill  of  exceptions  in  the  ca-^o.  Porter  v,  C  & 
N,  W.  R.  R.,  1  Neb.,  15.  Such  bill  of  excerptions  was  not 
nwessjiry  for  the  purpose  of  testing  the  juriisdiction  of  the 
court  or  the  sufficiency  of  the  service  of  the  notice.  These 
que«^tions  would  arise  as  well  upon  the  record  without  a  bill 
of  exceptions. 

The  appellant  complains  that  there  was  not  sufficient 
evidence  before  the  court  to  sustain  the  judgment.  As  I 
view  the  case,  all  of  the  facts  upon  which  the  original 
judgment  was  rendered  were  still  before  the  court  when 
the  oiTler  or  modification  of  the  judgment  was  made. 
The  same  state  of  facts  which  would  justify  the  court  in 
decreeing  the  conveyance  of  real  estate  worth  fifteen  hun- 
dred dollars,  if  the  court  had  the  [)o\vpr  to  deci'eesuch  con- 
veyance in  the  case  l^cfore  it,  might,  and  for  anything  made 
to  appear  in  this  case  did,  justify  it  in  rendering  a  pei*sonal 
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judgment  for  that  sam.  The  original  judgment  is  not 
appealed  from.  In  matters  of  divorce  and  alimony  a  large 
discretion  is  neceasarily  lodged  in  the  district  court.  There 
is  no  abuse  of  such  discretion  shown  to  exist  in  this  case ; 
on  the  contrary,  I  think  that  justice  has  been  done. 
The  judgment  of  the  district  court  is  therefore  affirmed. 

Judgment  affikmjbd. 


13     971 
51    243 


Jm.iu8  Kruoer,  plaintiff  and  appellant,  v.  The 
Adams  and  French  Harvester  Company  and 
Welus,  dependants  and  appellees. 

Homestead:  lien  of  judgment.  W.  was  the  owner  of  a  tract 
of  land  acquired  by  him  from  the  United  States  nnder  the  pro- 
visions of  the  homestead  law  of  congress.  A  judgment  in  &yor 
of  the  A.  &  F.  H.  Co.,  and  against  W.,  rendered  upon  a  cause  of 
action  which  accrued  before  the  issuance  of  a  patent  for  said 
lands  was  docketed  ill  the  proper  office.  W.  conveyed  the  land 
to  K.  Afterwards  the  A.  &  F.  H.  Co.  caused  an  execution  to 
issue  on  their  judgment  against  W.,  and  levied  on  the  land.  K. 
brought  action  quia  timet  and  injunction  against  the  A.  &  F.  H. 
Co.  \V.  intervened  as  a  defendant.  Trial  to  referee,  who  found 
that  when  W.  executed  the  conveyance  to  E.,  K.  knew  of  the 
judgment  and  retained  the  amount  of  the  face  value  of  said 
judgment,  and  that  it  was  then  understood  and  agreed  by  and 
between  said  K.  and  W.  that  he  ( K.)  was  to  pay  and  apply  said  sum 
upon  said  judgment  and  satisfy  the  same.  Also,  that  after  the 
execution  of  the  deed  and  the  agreement  mentioned  in  findings 
4  and  5,  said  W.  authorized  certain  attorneys  to  bring  an  action 
to  remove  the  cloud  caused  by  the  said  judgment  from  the  land, 
and  agreed  to  pay  them  for  their  services  in  so  doing  the  money 
belonging  to  W.  then  retained  by  and  in  the  hands  of  K.  Held, 
That  the  two  above  findings,  taken  together  and  viewed  in  the 
light  of  the  testimony  upon  which  they  were  severally  made, 
show  no  lien  upon  the  part  of  the  A.  &  F.  H.  Co.  upon  the  land 
in  question,  nor  any  personad'  cause  of  action  against  E. 
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Appeal  by  plaintiff  from  a  decree  of  the  district  court 
of  Platte  county^  Post,  J.,  presiding. 

Byron  MiUett,  for  appellant 

1.  The  judgment  not  being  a  lien  on  the  land  when 
Wells  conveyed  the  same  to  Kruger,  he  had  a  right  to 
make  whatever  application  of  the  purchase  money  he 
pleased. 

2.  The  agreement  was  not  champertous.  4  Bl.  Com.^ 
*135.  Putney  v.  Farnham,  27  Wis.,  187.  Nebraska  City 
V.  Qas  Company,  9  Neb.,  339.  Stearns  v.  Felker,  28  Wis., 
597. 

Whiinwyer,  Oerrard  &  Pod,  for  appellees. 

1.  The  land  became  a  fund  in  plaintiff ^s  hands  for  the 
satisfaction  of  the  judgment,  and  he  can  not  restmin  the 
sale  without  first  paying  over  the  money.  Fuller  v.  Hunt, 
12  Western  Jurist,  263.  Craioford  v.  Edwards,  33  Mich., 
364.  Miller  V.  Thompson,  34  Id.,  10.  Manwaring  v. 
PoweU,  40  Id.,  371. 

2.  The  contract  is  void  for  champerty.  Backus  v. 
Byron,  4  Mich,  535.  Baker  v.  Baker,  14  Wis.,  131. 
Key  V.  Vattier,  1  Ohio,  132.  EUioU  v.  McClelland,  17 
Ala.,  206.  Thompson  v,  Warren,  8  B.  Mon.,  488.  Lor 
throp  V,  Amlierst  Bk.,  9  Mete.,  489.  Brown  v.  Beau- 
champ,  5  T.  B.  Mon.,  413.  Ross  v.  Scobey,  13  Ind.,  117. 
Lafferty  v.  Jelly,  22  Id.,  471.  Arden  t?.  Patterson,  6 
Johns.  Ch.,  48.  Stearns  v.  Fdker,  28  Wis.,  596.  Thurs- 
ton V,  Percival,  1  Pick.,  406. 

Cobb,  J. 

For  a  more  ready  understanding  of  this  case  we  refer  to 
the  error  case  between  the  same  parties,  9  Neb.,  626. 
The  result  of  our  decision  was  a  new  trial  of  the  cause  in 
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the  district  court.  Such  trial  was  had  before  a  referee^ 
upon  whose  report  and  findings  of  fact  and  of  law  a  decree 
was  entered  in  favor  of  the  defendant  company,  and  the 
plaintiff  brings  the  cause  to  this  court  by  appeal. 

In  that  opinion  the  court  say :  '^The  petition  demurred 
to  substantially  avers  that  Kruger,  in  consideration  of  the 
sale  of  the  land  by  Wells  to  him  at  a  certain  price  agreed 
upon^  agreed  to  pay  ofi'  the  judgment  of  the  harvester  com- 
pany against  Wells.  This  allegation  must,  for  the  pur- 
poses of  this  case  in  the  present  state  of  the  pleadings,  be 
taken  as  admitted.  Upon  this  promise  the  harvester  com- 
pany could  have  maintained  an  action  against  Kruger.     * 

*  *  If  it  is  true  that  Kruger  agreed  with  Wells,  in 
consideration  of  the  said  conveyance,  to  pay  off  the  said 
judgment  *  *  *  then  he  cannot  be  said  to  have  done 
equity  in  the  premises  either  in  respect  to  the  rights  of 
Wells  or  to  those  of  the  defendants  in  error  when  he  comes 
into  court  to  enjoin  the  collection  of  the  judgment  out  of 
said  lands  without  first  paying  off  the  judgment  according 
to  his  agreement.'^ 

On  the  new  trial  the  refereee  made  twenty  separate 
findings  of  fact,  among  them  the  following : 

"4th.  That  on  the  twentieth  day  of  August,  1877,  the 
said  W.  H.  Wells  and  wife  conveyed  by  warranty  deed  to 
Julius  Sanger  the  south-west  quarter  of  section  20,  town- 
ship 20,  range  one  west  of  6tb  p.  m.,  the  same  upon  which 
W.  H.  Wells  made  homestead  entry  November  8, 1872, 
and  upon  which  said  land  a  patent  was  issued  to  the  said 
Wells  by  the  United  States,  May  1, 1877,  under  the  act  of 
Congress  approved  May  20,  1862. 

"6th.  That  Julius  Kruger  (the  plaintiff  herein)  at  the 
time  he  purchased  the  said  land  from  the  said  Wells  knew 
of  the  judgment  mentioned  in  finding  No.  2,  and  retained 
of  the  purchase  price  of  said  land  $266.20,  the  amount  of 
said  judgment,  and  it  was  understood  and  agreed  by  and 
between  Kruger  and  Wells  at  the  time  said  $266.20  was 
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by  said  Kruger  retained^  that  he,  Kruger,  was  to  pay  and 
apply  said  sum  upon  said  judgment  of  Adams  &  Fi-ench 
Havester  Co.  v.  Wells  et  al.,  and  that  he,  Kruger,  was  to 
satisfy  said  judgment  out  of  said  $266.20." 

These  findings  would  be  conclusive  of  the  case  were  they 
standing  alone.  There  are  numerous  decisions  as  well  as 
authorities  of  text  books  to  the  effect  that  where  a  purchaser 
buys  a  piece  of  real  property  upon  which  there  is  an  in- 
cumbrance, and  he  buys  it  expressly  subject  to  such  incum- 
brance, the  property  in  the  hands  of  such  purchaser  is  held 
to  be  a  fund  for  the  payment  of  such  incumbrance.  The 
facts  in  such  cases  generally  showing,  and  when  not  shown 
they  will  be  presumed,  that  the  amount  of  such  incum- 
brance was  deducted  from  the  agreed  value  of  the  property 
and  retained  by  the  purchaser,  so  that  the  vendor,  having 
in  fact  paid  off  the  incumbrance  with  his  property,  it 
would  be  inequitiible  to  leave  the  debt  standing  against  him 
as  a  personal  obligation. 

But  in  all  of  the  cases  cited,  as  well  as  others  which  I 
have  examined,  there  was  an  incumbrance  upon  the  land, 
and  that  se^ns  to  be  the  central  idea  of  them  all.  I  have 
looked  in  vain  for  a  case  where,  as  between  vendee  and 
vendor,  lands  were  held  to  be  a  fund  for  the  payment  of  a 
debt  of  the  vendor,  not  a  lawful  lien  upon  the  land.  The 
answer  of  the  defendant  company  admits  that  the  land  in 
question  was  acquired  by  Wells  under  the  provisions  of  the 
United  States  homestead  law,  that  the  patent  therefor  to 
him  was  issued  and  dated  on  or  about  the  first  day  of  May, 
1877,  and  that  the  judgment  in  favor  of  defendant  company 
was  rendered  on  two  notes  of  the  said  Wells,  executed  by 
him  on  the  twentieth  day  of  July,  1875.  These  admitted 
facts,  taken  in  connection  with  the  provisions  of  the  United 
States  homestead  law,  leave  it  clear  that  the  judgment  of 
defendant  company  was  no  lien  on  the  land.  The  land 
then,  not  being  a  fund  for  the  payment  of  defendant's 
judgment  while  in  the  hands  of  Wells,  it  was  not  after  it 
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passed  to  the  hands  of  Kruger^  unless  it  was  by  virtue  of  a 
contract.  The  fifth  finding  of  fact,  taken  alone^  would 
establish  such  a  contract^  but  it  must  be  taken  in  connec- 
tion with  the  eleventh  finding  of  fact^  which  is  as  fol- 
lows: 

"11th.  That  after  the  execution  of  the  deed  and  the 
agreement  mentioned  in  findings  Nos.  4  and  5,  said  Wells 
authorized  Millett  &  Son  and  A.  E.  Pincknej  to  bring  an 
action  as  attorneys  to  remove  the  cloud  from  the  title  to 
said  land  occasioned  by  said  judgment,  and  agreed  to  pay 
them  for  their  services  in  so  doing  the  $266.20  belonging 
to  said  Wells,  and  then  in  plaintiff's  hands.'' 

It  will  be  observed  that  this  finding  does  not  state  how 
long  after  the  execution  of  the  deed  from  Wells  to  Kruger 
it  was  that  Wells  employed  attorneys  to  remove  the  said 
judgment  as  a  cloud  from  the  title  of  the  land;  nor  indeed 
whether  it  was  before  or  after  the  delivery  of  the  deed. 
But,  if  we  look  into  the  testimony  upon  which  these  find- 
ings were  made,  we  will  see  that  the  employment  of  these 
attorneys,  so  far  as  they  were  ever  employed  by  Wells,  was 
before  the  execution  or  delivery  of  the  deed.     The  testi- 
mony of  Kruger,  Millett,  and  Pinckney  leave  no  doubt  on 
this  point.     As  to  the  testimony  of  Wells,  he  absolutely 
and  repeatedly  (in  his  deposition)  denies  ever  having  em- 
ployed Millett  or  Pinckney,  or  even  having  conversed 
with  either  of  them  on  the  subject.     So  that  in  making  the 
eleventh  finding  of  fact  the  referee  must  have,  as  I  think 
he  ought,  rejected  the  testimony  of  Wells  as  untrue.    This 
finding,  taken  in  connection  with  all  the  testimony  upon 
which  it  was  made,  neutralizes  the  fifth  finding,  as  it  shows 
that  it  was  not  the  understanding  or  desire  of  Wells  that 
either  the  land  which  he  sold  or  the  purchaser  personally 
should  be  held  liable  to  the  defendant  company  for  the 
amount  of  the  judgment,  but  that  the  money  remaining  in 
Kruger's  hands  should  be  devoted  to  litigating  it     And 
that  the  said  money  was,  at  Wells'  request  and  by  his  di- 
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rcctiou,  paid  to  Millett  and  Pinckney  for  their  services  in 
procuring  the  decree  of  court  declaring  the  said  judgment 
no  lien  on  the  land.  Upon  this  state  of  facts  we  know  of 
no  rule  of  equity  or  principle  of  justice  which  Wells  can 
invoke  either  as  against  Kruger  or  the  land. 

Aa  to  the  defendant  company,  it  is  difficult  to  see  upon 
what  point  it  can  base  its  claim  for  relief.  It  had  no  lien 
upon  the  land  which  it  could  lose  or  which  could  be  affected 
by  the  transfer  of  the  title  from  Wells  to  Kruger.  While 
the  retention  of  purchase  money  by  Kruger  might  have 
been  a  good  consideration  for  a  promise  on  his  part  to  pay 
them  the  face  of  the  judgment,  yet  taking  all  the  findings 
together  and  viewing  them  by  the  light  of  the  testimony 
on  which  they  were  made,  it  is  obvious  that  he  did  not  re- 
tain any  portion  of  the  purchase  money,  but  that  he  paid 
it  out  and  disbursed  it  in  strict  accordance  with  the  request 
and  direction  of  Wells. 

A  point  is  made,  and  urged,  and.apparently  regarded  by 
counsel  on  both  sides  as  a  controlling  one,  upon  the  char- 
acter of  the  contract  entered  into  between  Kruger  on  the 
one  part  and  Millett  &  Son  and  A.  E.  Pinckney  on  the 
other  for  the  prosecution  of  this  case;  it  being  ui^ed  by 
counsel  for  the  defendants  that  such  contract  is  void  for  cham- 
perty, etc.  Were  this  an  action  between  the  parties  to  said 
contract,  or  even  in  this  case,  if  any  claim  of  either  party  was 
predicated  upon  it  as  an  unexecuted  contract,  it  might  be 
adeemed  necessary  to  examine  the  question  raised ;  but  view- 
ing it  as  we  do,  it  makes  no  difference  whether  such  contract 
was  open  to  the  objection  of  champerty  or  not.  Indeed  the 
said  contract  as  an  instrument  of  evidence  in  the  case  is 
entirely  irrelevant.  The  only  purpose  for  which  it  could 
be  material  would  be  to  show  the  application  which  was 
made  of  the  said  balance  of  purchase  money  by  Wells,  and 
that  was  abundantly  proved  by  living  witnesses. 

The  decree  of  the  district  court  is  reversed,  and  a  decree 
entered  in  favor  of  the  plaintiff  appellant  in  accordance 
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with  the  prayer  of  his  petition,  and  making  the  injunction 
perpetual. 


Decree  aooorpinoly. 


13    103 
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James  Van  Sickel,  et  al,  plaintiffs  in  erbob,  v.  \j»^^\ 
The  County  of  Buffalo,  defendant  in  ebbob. 

County  Treasurer :  liability  of  sureties  on  official  bond 
DEFENSE :  EVIDENCE.  A  countj  treasurer  who  had  been  elected 
three  successiye  terms  proved  to  be  a  defaulter.  Suit  was 
brought  by  the  connty  on  his  third  bond.  Held^  1.  That  Jthe 
sureties  might  prove  that  the  entire  defalcation  was  committed 
before  the  giving  of  the  bond  sued  on  and  before  the  commence- 
ment of  the  term  of  office  covered  by  it,  in  which  case  they 
would  not  be  liable.  2.  That  statements  made  by  said  treas- 
urer to  the  board  of  commissioners  of  the  amount  of  money  on 
hand  at  the  commencement  of  his  jthird  term  of  office  were  not 
conclusive  upon  the  sureties,  nor  were  they  estopped  fVom  deny- 
ing, impeaching,  or  contradicting  the  same. 

Action  on  the  bond  of  Van  Sickel,  county  treasurer  of 
Buffalo  County.  Judgment  below  before  Gaslin,  J.,  for 
the  amount  claimed,  and  the  sureties  brought  the  case  here 
for  review  on  a  petition  in  error.  The  opinion  states  the 
facts. 

C  t/1  DUworthy  Homer  &  Conner ^  and  Sam.  L.  Savidge^ 
for  plaintifls  in  error,  cited:  Vivan  v.  Otts,  24  Wis.,  518. 
County  of  Mahaska  v.  IngaUs,  16  Iowa,  81.  Besdnger  v. 
Diekeraim,  20  Iowa,  261.  Warren  Co.  v.  Wardt^  21  Iowa, 
88.  Board  of  Supervisors  of  J^erson  Co.  v.  JoneSj  19 
Wis.,  61.  Rochester  v.  Randal,  105  Mass.,  295.  State 
V.  modes,  6  Nev.,  352.  DetroU  v.  Weber,  29  Mich.,  24 
Bissell  V.  Saxton,  66  New  York,  55.  Patterson  v.  Inhab* 
itants,  38  New  Jersqr  Law,  256, 
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E.  C.  Oalkina,  with  whom  was  A.  J.  Poppleton,  for  defend- 
ant in  error,  cited  Baker  v.  Preston,  1  Gilmers  (Va.),  235. 
Morky  v.  Tovm  of  Metomoray  78  111.,  394.  Gage  v.  City 
of  ChioagOy  2  Bradwell  (111.),  332,  PaUerson'a  Appeal, 
48  Pa.  St.,  345.  McCabe  v.  Rabiey,  32  Ind.,  309.  Leavee 
V,  Young,  16  Vt,  658.  Charles  v,  Haskin,  14  la.,  471. 
Tovmsend  v,  Everette,  4  Ala.,  607.  Cook  v.  State,  13  Ind., 
154.  Sandwich  v.  Fish,  2  Gray  (Mass.),  298.  Gen.  Stat., 
925,  sec.  77. 

Cobb,  J. 

The  controlling  question  in  this  case  is  presented  as  well 
by  the  instructions  given  in  charge  to  the  jury  and  those 
prayed  by  the  defendants  and  refused,  as  by  testimony  off- 
ered by  the  defendants  at  the  ti'ial  and  excluded  by  the 
court. 

The  fourth  instruction  given  at  the  request  of  the  plain- 
tiff below  is  as  follows:  "The  jury  are  instructed  tliat  the 
several  official  statements  made  by  the  said  defendant  Van 
Sickel  to  the  board  of  county  commissioners  of  Bu&lo 
county,  of  the  amount  of  money  on  hand  at  the  several 
dates  thereof  are  binding  and  conclusive  on  all  the  defend- 
ants who  signed  and  executed  said  bond.  That  said  de- 
fendants are  estopped  from  denying,  impeaching,  or  con- 
tradicting the  same;  that  the  jury  must  find  a  verdict 
against  said  defendants  for  the  amount  appearing  in  said 
statements  to  have  been  in  defendant  Van  Sickel's  hands 
as  treasurer,  at  the  close  of  his  term  of  office,  which  was  not 
accounted  for,  and  paid  over  to  his  successor  in  office,  and 
in  ascertaining  said  amount  they  must  have  recourse  alone 
to  the  said  official  statements.'^ 

Van  Sickel  was  elected  county  ti-easurer  of  Buffiilo  county 
for  three  consecutive  terms,  for  each  of  which  he  gave  bond. 
The  bond  upon  which  this  suit  was  brought  was  his  third 
and  last.     It  bears  date  January  14,  and  was  approved  and 
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filed  January  21,  1878.  The  condition  of  the  bond  is  as 
follows:  "The  condition  of  the  above  obligation  is:  That 
whereas  the  above  bound  James  Van  Sickel  was,  on  the 
sixth  day  of  November,  1877,  duly  elected  to  the  office  of 
county  treasurer  in  and  for  said-  county  and  state,  for  the 
term  of  two  years  from  the  date  last  above  written  and  un- 
til his  successor  in  office .  is  duly  elected  and  qualified,  now 
if  the  said  James  Van  Sickel  shall  render  a  true  account  of 
his  office  and  his  doings  therein  to  the  proper  authority 
when  required  thereby  or  by  law,  and  shall  promptly  pay 
over  to  the  person  or  officer  entitled  thereto  all  money  which 
may  come  into  his  hands  by  virtue  of  his  said  office;  and 
shall  faithfully  account  for  all  balances  of  money  remain- 
ing in  his  hands  at  the  termination  of  his  office,  and  shall 
hereafter  exercise  all  reasonable  diligence  and  care  in  the 
preservation  and  lawful  disposal  of  all  money,  books,  papers, 
and  securities  or  other  property  appertaining  to  his  said 
office,  and  deliver  them  to  his  successor  or  to  any  other 
person  authorized  to  receive  the  same;  and  if  he  shall  faith- 
fully and  impartially,  without  fear,  favor,  fraud,  or  oppres- 
sion, dLschai'ge  all  other  duties  now  or  hereafter  required  of 
his  office  by  law,  then  this  bond  to  be  void,"  etc. 

Upon  the  trial  there  was  introduced  and  read  as  testi- 
mony on  the  piu't  of  the  plaintiff  a  paper  entitled,  "  State- 
ment of  county  treasurer  of  funds  collected  and  disbursed 
up  to  and  including  January  19,  1878.'^  It  is  also  en- 
dorsed as  follows:  "Examined  and  found  correct  tlius 
twenty-third  day  of  Januaiy,  1878,"  signed  by  two  of  the 
county  commissioners  and  attested  by  the  county  clerk. 
This  paper  contains  a  statement  of  tlie  condition  of  the  va- 
rious funds  in  the  county  treasury  on  the  first  day  of  Octo- 
ber, 1877,  and  of  the  receipts  and  disbursements  of  such 
fund  up  to  January  19,  1878.  Also  a  resume  or  summary 
of  cash  balance  in  the  treasury,  showing  a  total  of  $1 2,567.18, 
signed  "J.  Van  Sickel,"  without  date. 

There  was  also  introduced  in  evidence  on  the  part  of  the 
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plaintiff  the  record  of  the  proceedings  of  the  board  of  county 
commissioners  of  said  county  under  the  date  of  Jan.  23d, 
1878,  as  follows:  ^'The  board  then  proceeded  to  settle 
with  the  county  treasurer,  James  Van  Sickel,  at  the  close 
of  his  term  of  office.  Whereupon  said  treasurer  presented 
his  statement  of  accounts,  which  said  statement  was  com- 
pared with  the  clerk's  ledger  and  found  to  agree  therewith. 
Said  treasurer  also  presented  his  vouchers  (as  in  said  state- 
ment set  forth),  which  vouchers  were  duly  examined, 
counted,  and  after  deducting  the  amount  of  said  vouchers 
from  the  total  amount  of  collections  as  found  charged  in 
the  clerk's  cash  book  and  ledger  against  said  treasurer,  there 
was  found  to  remain  in  the  hands  of  the  treasurer  in  the 
respective  funds  the  amount  of  cash  as  in  said  statement 
shown.  *  *  *  *  Total  cash  in  treasury,  $1,267.18." 
There  were  also  several  other  reports  made  by  the  said 
treasurer,  and  settlements  between  him  and  the  county 
board ;  so  that,  quoting  from  the  brief  of  plaintiff's  attorney : 
"  These  reports  were  continued  and  showed  that  he  had  on 
hand,  and  was  chargeable  with,  at  the  expiration  of  his 
office,  $12,374.63  more  than  he  turned  over  to  his  suc- 
cessor." So  that  the  sum  which  he  reported  as  in  his  hands 
at  the  commencement  of  the  term  for  which  the  bond  sued 
on  was  given  and  that  for  which  he  finally  proved  a  de- 
faulter are  nearly  identical. 

The  defendants  below  (the  sureties)  by  their  answer  in 
several  and  various  forms  denied  that  the  said  Van  Sickel 
made  any  default  during  the  term  for  which  they  were 
sureties,  alleged  that  said  Van  Sickel  duly  accounted  for  and 
paid  over  ajl  the  county  funds  which  came  into  his  hands 
for  and  during  the  term  covered  by  the  bond  on  which  they 
were  sureties,  and  that  the  said  Van  Sickel  was  a  defaulter 
to  the  amount  of  twelve  thousand  five  hundred  sixty-seven 
dollars  and  eighteen  cents  at  the  close  of  his  second  term  of 
office,  and  when  he  entered  upon  his  third  term  and  the 
giving  of  the  said  bond,  etc. 
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On  the  trial  the  defendants — ^the^bondsmen  (Van  Sickel 
having  been  defaulted  for  the  want  of  an  answer)— offered 
testimony  to  prove  each  of  the  above  allegations  of  their 
answer,  but  such  testimony  was  ruled  out  by  the  court 

But  the  whole  question  may  be  considered  as  turning 
upon  the  instructiou  above  set  out.  Are  the  official  state- 
ments or  any  statements  made  by  the  defendant  Van  Sickel 
to  the  county  commissioners  of  the  amount  of  county  money 
in  his  liands  at  the  several  dates  thereof  binding  and  con- 
clusive on  all  the  defendants  who  executed  said  bond? 

I  do  not  doubt  that  it  is  within  the  power  of  the  Ic^is*- 
lature  to  enact  a  law  making  it  the  duty  of  county  treas- 
urers to  make  official  statements,  and  to  make  such  state- 
ments conclusive  evidence  of  the  facts  therein  contained. 
But  so  far  as  I  have  been  able  to  ascertain,  no  such  statute 
has  been  passed,  or  had  not  at  the  date  of  the  transactions 
here  under  consideration.  I  have  not  examined  the  rev- 
enue law  of  1879.  The  only  statute  cited  by  the  de- 
fendant in  error  as  bearing  on  this  point,  and  it  doubtless 
was  the  only  one  then  in  force,  is  that  found  on  page  926 
General  Statutes,  section  77,  which  is  as  follows:  "The 
county  treasurer  shall  settle  with  the  county  commissioners 
on  or  before  the  first  Monday  of  May,  and  on  the  first 
Monday  of  October.  Provided,  however,  That  the  county 
commissioners  may  require  the  county  treasurer  to  settle 
with  them  at  any  time.  The  treasurer  is  to  be  charged 
with  the  amount  of  all  tax  lists  placed  in  his  hands  for 
collection,  and  credited  with  the  amounts  collected  thereon 
and  the  de]in(][ueut  lists ;  he  shall  leave  his  vouchers  with 
the  commissioners,  to  be  retained  by  them  for  evidence  of 
his  settlement.  If  the  treasurer's  accounts  are  correct,  the 
commissionei-s  siiall  certify  the  same ;  if  not,  he  shall  be 
liable  on  his  bonds." 

I  quote  section  42,  p.  239,  Gren.  Stats.,  as  having  a  bear- 
ing on  this  subject :  "  The  county  clerk  shall  keep  a  dis- 
tinct account  with  the  treasurer  of  the  county  for  each  sev- 
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eral  term  for  which  the  treasurer  may  be  elected^  in  a  book 
to  be  provided  for  that  purpose^  commencing  from  the  day 
on  which  the  treasurer  shall  assume  the  duties  of  his  office 
and  continuing  until  the  same  or  another  person  is  quali- 
fied as  treasurer,  in  which  account  he  shall  charge  the 
treasurer  with  all  sums  paid  him  and  for  all  sums  for 
which  the  said  treasurer  is  accountable  to  the  county,  and 
he  aliall  credit  him  with  all  orders  returned  and  canceled, 
with  all  moneys  paid,  and  with  all  vouchers  presented  by 
him,  and  with  all  matters  with  which  the  trt^asurer  is  to  be 
credited  in  account." 

I  think  that  a  proper  consideration  of  these  two  sections 
must  lead  to  the  conclusion  that  the  measure  of  the  ac- 
countability of  the  county  treasurer,  nor  of  his  bondsmen, 
depends  in  the  least  d^ree  upon  any  statement  of  such 
treasurer,  official  or  otherwise.  Indeed,  he  is  nowhere  re- 
quired to  make  any  statement,  nor  do  I  find  any  authority 
for  dignifying  any  voluntary  statement  of  his  as  official. 
The  first  of  the  above-quoted  sections  requires  the  county 
treasurers  to  settle  with  the  county  commis^sioners  twice  in 
each  year,  and  whenever  the  county  commissioners  may  re- 
quire, and  it  points  out  what  such  settlements  shall  be  upon 
— ^the  tax  list,  the  delinquent  list,  and  the  treasurer's 
vouchers.  No  statement  ^f  the  treasurer  is  given  any 
standing,  official  or  otherwise,  in  these  settlements.  True, 
the  law  speaks  of  the  ti*easurer's  acQOunts.  But  it  clearly 
refers  to  the  actual  state  of  his  account.  "  If  the  treas- 
urer's accounts  are  correct  the  conmiissioners  shall  certify 
the  same ;  if  not,  he  shall  be  liable  on  his  bonds."  Does 
this  mean  that  if  the  treasurer  makes  out  and  presents  a 
statement  showing  a  certain  balance  in  his  hands,  whether 
he  has  the  funds  to  balance  it  or  not,  the  county  commis- 
sioners shall  certify  the  account  as  correct,  and  he  shall  not 
be  held  on  his  bonds  (or  his  bondsmen  shall  not  be  held), 
but  if  he  has  not  filled  out  a  blank  statement  correctly  his 
bondsmen  shall  be  held?    I  think  not.    But  that  it  means 
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that  the  treasurer  shall  make  a  fair  exhibit  of  the  oondi- 
tion  of  his  office  upon  the  basis  pointed  out  in  the  section, 
much  as  the  cashier  of  a  bank  is  required  to  exhibit  the 
affidrs  of  his  bank — on  the  one  side,  the  capital  stock,  the 
circulation,  the  deposits,  etc. ;  on  the  other  side,  the  bills 
receivable,  exchange,  etc.,  and  the  cmh  to  balanee. 

But  the  statute  nowhere  makes  these  settlements  conclu- 
sive. Nor  do  I  think  that  it  would  be  safe  to  do  so.  I 
know  that  in  some  cases,  under  somewhat  different  statutes, 
courts  have  held  that  treasurers,  as  well  as  their  bondsmen, 
are  estopped  to  deny  the  correctness  of  statements  or  re- 
ports made  by  treasurers  to  settling  or  auditing  boards, 
etc.  But  it  is  of  the  essence  of  an  estoppel  that  it  be  mu- 
tual. If  the  county  treasurer  and  his  bondsmen  are  es- 
topped—in the  language  of  the  instruction— "from  deny- 
ing,  impeaching,  or  contradicting"  the  correctness  of  such 
settlement,  then  the  public  authorities,  present  and  future, 
are  equally  estopped.  Would  not  the  establishment  of 
such  a  rule  expose  the  public  to  great  loss  from  the  hasty, 
not  always  well-advised  action  of  these  boards,  to  say 
nothing  of  the  premium  it  would  offer  to  the  crafty  and 
unscrupulous,  if  it  be  true  that  such  ever  successfully  as- 
pire to  official  position  ? 

Taking  the  two  sections  together,  the  law  provides  for 
keeping  the  accounts  of  the  treasurer  so  that  about  all  that 
the  county  commissioners  have  to  do  in  these  settlements, 
as  it  appears  to  me,  is  to  examine  the  treasurer's  vouchers 
and  count  the  money  on  hand,  and  this  is,  or  used  to  be, 
the  all  but  universal  custom. 

While  my  examination  of  this  case  has  brought  me  to 
the  conclusion  above  indicated,  it  is  not  to  be  denied  that 
there  is  an  irreconcilable  conflict  of  authority  in  the  cases 
applicable  to  it,  many  cases  holding  that  both  principal  and 
securities  on  an  official  bond  are  estopped  to  deny  the  state- 
ments, settlements,  or  books  of  the  principal  showing  money 
in  his  hands  at  any  specified  time.     But  these  cases,  all  of 
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them  in  fact  and  most  of  them  professedly,  follow  the 
majority  opinion  in  the  case  of  Baker  (treasurer),  for  the 
OommonweaUh,  v.  Preston  and  others,  1  Virginia  (Gilmer), 
236.     This  case  certainly  does  go  to  the  fnll  extent  of 
holding  that  tlie  report  of  a  state  treasurer  of  Virginia  to 
the  l^islature  of  that  state,  which  report  was  referred  to  a 
joint  committee  of  the  two  houses  of  said  l^islature,  and 
a  report  thereon  made  to  the  said  two  houses,  and  by  them 
adopted,  was  conclusive  both  as  to  the  treasurer  and  his 
securities.    Also,  that  the  books  kept  by  the  state  treasurer, 
'  and  the  entries  made  therein  by  the  treasurer  and  his 
clerks,   were  conclusive    against    the    treasui*er  and   his 
securities.    While  I  consider  this  a  much  stronger  case 
than  the  case  at  bar,  yet  it  is  an  apt  illustration  of  the  say- 
ing among  lawyers  that  ^' hard*  cases  make  bad  precedents." 
It  seems  from  a  reading  of  this  case,  which  is  a  very  long 
one,  extending  over  seventy  pages  of  the  printed  report, 
that  John  Preston  was,  by  the  I^islature  of  Virginia, 
elected  to  the  office  of  state  treasurer  to  serve  for  the  term 
of  one  year,  and  until  his  successor  should  be  elected  and 
'qualified,  and  he  was  annually  re-elected  for  a  similar 
term  nine  times  in  succession. .  For  the  first  nine  years  he 
gave  no  bond  at  all,  but  upon  entering  upon  his  tenth 
term  he  was  required,  by  the  provisions  of  the  code  then 
lately  adopted,  to  give  a  bond,  and  he  entered  into  one  with 
sureties  in  the  penal  sum  of  one  million  dollars.     Shortly 
after  giving  this  bond,  Preston  executed  a  deed  of  trust  to 
his  bondsmen,  nine  in  number,  to  indemnify  them  against 
loss  as  his  sureties,  of  all  of  his  property,  supposed  to  be  am- 
ply sufficient  indemnity  against  the  defalcation  then  sup- 
posed and  afterwards  known  to  exist.     This  deed  was  re- 
corded in  the  hustings  court  of  the  city  of  Richmond,  and  af- 
terwards delivered  to  Francis  Preston,  brother  to  and  one  of 
the  bondsmen  of  John  Preston,  and  by  him  sent  away  to 
be  recorded  in  several  distant  counties  where  portions  of 
the  lands  conveyed  were  situated.    On  the  seventeenth  day 
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of  August,  1818,  PrestOD,  the  treasurer,  received  from  the 
United  States  a  draft  on  the  Bank  of  the  United  States 
at  Philadelphia  for  $146,500,  which  he  converted  to  his 
own  use.  After  his  re-election  and  giving  of  the  bond 
sued  on,  he  conveyed  all  of  his  property*,  as  above  stated, 
to  his  bondsmen,  in  view  of  and  to  indemnify  them  against 
his  impending  defalcation,  caused  by  the  conversion  of  the 
said  draft. 

Before  the  commencement  of  the  trial  the  plaintiff  noti- 
fied Francis  Preston,  one  of  the  bondsmen,  to  produce  the 
original  deed  at  the  trial,  and  offered,  if  necessary,  to 
postpone  the  trial  to  enable  him  to  produce  it.  The 
original  deed  not  l^ing  produced,  the  plaintiff  offered  in 
evidence  a  copy  from  the  record  certified  by  the  clerk  of  the 
hustings  court,  where  the  same  was  recorded,  and  also 
proved  that  the  original  deed  was,  about  eight  months 
before  the  trial,  delivered  by  the  clerk  of  said  court  to  the  . 
said  Francis  Preston;  and  proved  by  the  oath  of  said 
clerk  that  the  same  was  a  correct  copy,  and  that  the 
trustees  under  the  said  deed,  and  one  of  the  defendants, 
had  acted  under  the  said  deed,  by  authorizing  and  effecting 
sales  of  property  therein  specified,  etc,  whereupon  the  said 
copy  was  excluded  from  going  in  evidence  to  the  jury. 
The  plaintiff  offered  and  gave  in  evidence  the  several 
reports  made  by  the  said  John  Preston  to  the  two  houses 

of  the  legislature,  from  the day  of  January,  1809,  to 

the  thirteenth  day  of  Januaiy,  1819,  inclusive,  and  the 
annual  reports  of  the  joint  committees  of  both  houses  of 

the  assembly,  from  the  said day  of  January,  1809,  to 

the  said  thirteenth  day  of  January*,  1819,  exclusive;  and 
the  books  of  the  treasury  department,  during  the  whole 
period  during  which  John  Preston  was  treasurer  of  the 
eommonwealtli,  by  virtue  of  his  successive  annual  elections 
aforesaid.  And  according  to  said  annual  reports  and  the 
said  books  of  the  treasury  department,  it  appeared  that  on 
first  of  October,  1818  (being  the  end  of  that  fiscal  year)^ 
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there  ought  to  have  been  a  balance  in  the  treasury  of 
$390,702.95,  and  on  the  eighteenth  day  of  January,  1819, 
being  the  date  of  the  bond  sued  on,  and  the  day  of  the 
oommencement  of  John  Preston's  last  term  of  office,  there 
ought  to  have  been  a  balance  in  the  treasury  of  $648,412.23, 
and  on  the  seventeenth  day  of  January,  1820,  when  the 
said  John  Preston  resigned  his  said  office,  there  ought  to 
have  been  a  balance  in  the  treasury  of  $333,297.07.  But 
the  plaintiff  proved  that  on  the  said  seventeenth  day  of 
January,  1820,  there  was  but  $250,197.77,  so  that  there 
was  a  difference  and  defalcation  of  $83,099.30. 

The  defendants  proved  the  receipt  by  the  said  John 
Preston  on.  the  seventeenth  day  of  August,  1818,  from 
the  United  States  of  the  said  sum  of  $146,500,  "which 
sum  *  *  *  ^33  passed  by  the  said  John 

Preston  on  the  same  day  to  the  credit  of  the  commonwealth, 
on  the  books  of  the  treasury  department,  but  the  said 
John  Preston  on  the  same  day  did  not  deposit  the  same  at 
the  bank  to  his  credit  as  treasurer,  on  official  account,  but 
did  deposit  the  same  to  his  own  individual  credit  at  the 
Bank  of  Virginia  on  his  individual  private  account,  blend- 
ing the  same  with  his  private  funds  at  his  credit  at  said 
bank,"  etc. 

Under  the  rulings  and  instructions  of  the  court  the 
jury  found  in  favor  of  the  sureties,  and  only  one  cent  damr 
ages  against  Preston  himself. 

Under  the  practice  of  that  early  day  a  special  court  of 
appeak  was  summoned  to  try  the  case  on  error.  Judge 
Boane  delivered  the  opinion  of  the  court,  and  after  finding 
error  in  the  action  of  the  general  court  in  excluding  the 
copy  of  the  deed  from  the  jury  as  evidence  that  the  bonds- 
m«i  had  received  the  conveyance  of  property  and  accepted 
the  same  as  an  indemnity  against  loss  by  reason  of  the 
defalcation  then  in  suit,  and  deciding  to'  grant  a  new  trial 
on  account  of  such  error,  he  proceeds  to  discuss  the  other 
question,  and  laid  down  the  law  as  hereinbefore  stated. 
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It  is  quite  obvious  that  all  the  equities  of  this  case  were 
with  the  plaintiff.  The  state  treasurer  being  without  a 
bond  or  sui-eties  had  misappropriated  a  large  sum  of  public 
money  and  invested  it  in  real  estate.  He  afterwards  gave 
a  bond^  with  his  brother  and  others  as  his  securities.  Being 
about  to  go  out  of  office  a  defaulter^  he  conveyed  through 
trustees  to  his  bondsmen  all  of  his  property,  including, 
doubtless,  the  identical  property  bought  with  the  state's 
money,  to  indemnify  them  against  loss  by  reason  of  his 
said  defalcation.  His  actual  defalcation  amounted  to  over 
eighty-three  thousand  dollars,  at  that  time  an  enormous 
sum  of  money,  and  the  juiy,  under  the  instructions  of  the 
general  court,  had  found  for  the  defendants.  The  court  of 
appeals  most  undoubtedly  did  right  in  granting  a  new  trial 
for  error  of  the  general  court  in  niling  out  the  recoiti  of 
the  deed  of  tnist.  That  was  all  tliat  was  necessary  in  the 
case.  The  deed  once  in  evidence,  together  with  evidence 
of  its  aooeptanoe  by  the  bondsmen,  which  was  proved  on 
the  trial,  would  have  been  sufficient  to  estop  the  sureties  to 
deny  their  liability  on  the  bond,  the  default  under  their 
bond  being  recited  as  the  consideration  in  the  deed,  so  that 
I  think  all  else  in  the  opinion  but  obiter  dicta. 

The  Indiana  and  Illinois  cases  cited  by  counsel  for  de- 
fendant in  error,  but  follow  Baker  v,  Preston,  svpra. 

On  the  other  hand,  in  the  case  of  Inhabiianta  of 
Rochester  v.  RandaUy  105  Mass.,  295,  the  supreme  court, 
of  Massachusetts  held  (I  quote  syllabus):  "  The  same 
person  was  chosen  treasurer  of  a  town  five  consecu- 
tive yeare.  In  the  firat  four  he  served  without  a 
bond,  and  in  the  fifth  he  gave  a  bond  conditioned  that 
whereas  he  had  been  chosen  to  the  office  for  that  year,  if  he 
should  well  and  faithfully  perform  all  of  the  duties  of  his 
said  office,  the  bond  should  he  void.  Held,  That  the 
sureties  were  not  liable  for  his  appi*opriation  to  his  own  use 
during  the  first  year  of  money  of  the  town  which  he  falsely 
credited  himself  in  his  account  of  that  year  as  having  been 
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officially  disbursed  by  him,  and  never  entered  on  his  sub- 
sequent account." 

I  also  quote  from  the  opinion:  ^^But  it  is  obvious  that 
the  misappt*opriation  of  the  money  was  complete  in  1862, 
and  that  if  the  town  had  taken  a  bond  for  that  vear  the 
defalcation  would  have  been  covered  by  it.  There  is  no 
evidenoe  that  the  specific  money  remained  in  his  hands 
after  the  close  of  that  vear.  He  did  not  account  for  it  in 
1863,  and  was  not  required  to  do  so.  The  same  is  true  as 
to  the  next  two  years.  The  town  has  always  objected  to 
the  entry  in  his  account,  which  implies  that  it  was  known 
to  them;  but  its'  claim  to  the  money  has  not  been  enforced 
prior  to  his  procurement  of  securities  in  1866.  But  the 
cause  of  action  against  him  arose  in  1862  when  he  rendered 
his  account,  and  the  town  is  entitled  to  recover  interest 
against  him  from  the  time  of  tl.e  misappropriation.  We 
cannot  regard  the  defendants'  bond  as  applying  to  it." 

This  case,  although  it  does  not  mention,  in  effect  over- 
rules Sandwich  v.  Fish  and  others,  2  Gray,  298,  cited  by 
counsel  of  defendants  in  error,  in  which  the  same  court 
held  that,  "where  a  town  yearly  for  four  successive  yeara 
chaises  a  collector  of  taxes  in  account  with  the  amount  of 
taxes  entrusted  to  him  for  collection,  and  with  the  balance 
of  the  previous  year's  account,  and  credits  him  with  the 
money  received  from  him,  and  with  the  balance  carried  to 
the  next  year's  account,  and  no  other  appropriation  of  the 
sums  paid  by  him  is  made  by  either  party,  they  will  be 
applied  to  the  extinguishment  of  the  earliest  charges  and 
the  balance  of  each  year's  account  except  the  last;  being 
thus  extinguished  the  town  may  recover  the  final  balance  of 
him  and  his  sureties  in  an  action  on  his  bond  for  the  fourth 
year." 

The  old  supreme  court  of  the  state  of  New  York  cer- 
tainly did  not  r^ard  a  settlement  between  a  county  treas- 
lurer  and  the  county  board  as  being  beyond  the  reach  of 
reinvestigation.    The  case  of  Supenyisors  of  Chenango  a* 
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BvrdsdU  and  others,  4  Wend.,  453,  was  an  action  brought 
in  1828  by  the  board  of  supervisors  against  a  former 
county  treasurer  and  his  bondsmen,  on  their  bond  executed 
in  October,  1812,  for  interest  claimed  to  be  due  on  certain 
moneys  held  by  said  treasurer,  and  which  it  was  claimed 
had  been  wrongfully  remitted  to  him  by  a  former  board. 
In  the  opinion  the  court,  by  Margy,  J.,  say:  ^^ There  was 
an  error  in  the  calculation  of  the  commissioners,  and 
although  plainti£&  might  have  discovered  it  by  a  careful 
examination  of  the  accounts,  yet  it  does  not  appear  that  it 
was  known  to  them.  I  do  not  believe  that  because  they 
passed  these  accounts  without  debiting  the  error,  having 
the  means  to  do  so,  they 'are  precluded  from  setting  the 
matter  right  when  the  mistake  is  discovered.  The  plain* 
tiffi,  acting  as  public  agents  in  the  settlement  of  the  accounts 
of  the  defendant,  Birdsall,  also  a  public  agent,  in  whom 
they  had  full  confidence,  and  who  knew  better  than  they 
possibly  could  the  state  of  the  accounts,  ought  not  to  be 
held  to  the  same  strictness  applied  to  individuals  in  the 
settlement  of  accounts  relating  to  their  private  affairs.'' 

The  case  of  BisseU  v.  Saxton,  66  N.  Y.,  557,  decided 
by  the  present  court  of  appeals,  is  squarely  with  the  plain- 
tifis  in  error.  I  quote  from  the  syllabua :  "The  sureties 
upon  the  bond  of  a  public  officer  are  liable  thereon  only 
for  the  defaults  of  their  principal  committed  after  the  com- 
mencement of  the  term  of  office  for  which  ihey  became  his 
sureties.  Although  their  principal  held  the  office  for  a 
preceding  term,  they  are  not  liable  for  a  defalcation  which 
then  occurred.  In  such  case,  those  who  were  sureties  for 
the  officer  for  the  prior  term  must  be  looked  to.  In  an  ac- 
tion upon  a  bond  of  an  officer  his  official  reports  are  not 
conclusive  as  against  his  suites,  but  mere  admissions  of 
the  principal,  subject  to  explanation."  The  judgment, 
which  was  for  the  plaintiff,  was  reversed. 

The  case  of  fi^pemaar«  of  Jeffirson  (htmfy  v,  Jonesd  cU., 
19  Wi<?.,  61,  cited  by  counsel  for  pkuntiflfe  kx  error,  onmo 
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hefoixi  the  supreme  court  on  a  question  quite  like  that  in- 
volved in  this  case.     Jones  being  county  treasurer,  made  a 
settlement  in  full,  as  was  claimed  and  supposed,  with  the 
board  of  county  supervisors.    Afterwards  it  was  discovered 
that  a  mistake  had  been  made  in  such  settlement,  and  that 
tliere  were  several  specified  sums  justly  chargeable  to  him, 
but  with  which  he  was  not  charged  in  such  settlement,  e^. 
Suit  was  brought  for  these  sums  against  Jones  and  his 
bondsmen.     On  demurrer  to  the  petition,  which  was  sus- 
tained, and  error,  the  supreme  court,  pei*  Dixon,  C.  J.,  held 
that  such  settlement  could  be  opened.     I  quote  from  the 
opinion:     "The  facts  are  fully  sufficient  to  authorize  a  re- 
covery, unless  the  plaintiff  is  precluded  from  taking  advan- 
tage of  the  allied  mistakes  upon  which  the  action  pro- 
ceeds.   This  seems  to  be  the  substance  of  the  objections 
principally  urged  in  support  of  the  demurrer.     In  transac- 
tions between  individuals  there  can  be  no  doubt  that  the 
injured  party  would  have  his  remedy  in  such  case.    The 
settlement  or  account  stated  would  be  only  prima  faoie  ev- 
idence of  its  correctness.     No  reason  is  perceived  why  the 
accounts  of  public  officers  should  be  excluded  from  the  op- 
eration of  the  same  inile.     Indeed  it  has  been  held  that  the 
same  strictness  is  not  applied  to  public  officei^  as  is  applied 
to  individuals;  and  that  a  mistake  in  a  settlement  between 
them  will  be  allowed  to  be  rectified  which  would  not  be 
allowed  as  between  individuals."     Citing,  with  approval. 
Supervisors  of  Chenango  v,  BirdsaU,  supra. 

The  ease  of  Viviany  IVeasurer,  etc.,  v.  Otis  and  others, 
24  Wis.,  518,  also  cited  by  counsel  for  plaintii&  in  error,  is 
quite  in  point.  Otis  was  clerk  of  the  board  of  supervi- 
sors, an  office  answering  pretty  nnu^h  to  our  county  clerk. 
Under  their  system  this  officer  has  the  custody  of  certain 
public  moneys,  called  redemption  money,  for  which  he  is 
i-equired  to  give  bond.  Otis  was  elected  his  own  successor. 
He  gave  a  bond  for  each  term,  an  entirely  diftei'ent  set  of 
jjCH'iirities  going  on  his  last  one.     At  the  close  of  his  second 
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term  he  proved  a  defaulter.  A  suit  was  brought  against 
him  and  his  sureties  on  the  second  bond.  The  amount  of 
his  defalcation  was  $3,571.97.  Judgment  was  rendered 
against  him  and  his  said  second  sureties  for  only  $1,41 2.  The 
county  appealed  to  the  supreme  court.  I  quote  from  the 
opinion  of  the  comi;  by  Cole,  J.,  the  present  chief  justice : 
'^Qn  the  trial  Otis  was  sworn  as  a  witness  on  behalf  of  the 
defendants,  and  was  allowed  to  testify,  against  the  objection 
of  the  plaintifiP^  that  when  he  made  his  settlement  with  the 
board  in  January,  1867,  instead  of  having  in  his  hands  the 
sum  he  reported  and  charged  himself  with  at  the  time,  he 
in  fact  had  only  $950  or  $960.  There  is  no  controversy 
but  that  the  sum  of  $3,571.97  is  due  the  county  from  Otis, 
and  the  only  question  is  whether  the  sureties  on  the  second 
bond  are  liable  for  the  whole  deficiency. 

On  the  part  of  the  county  it  is  claimed  that  under  the 
circumstances  the  sureties  on  the  second  bond  are  liable  for 
this  entire  amount ;  that  as  the  law  required  the  clerk  to 
pay  over  to  his  successor  in  office  all  redemption  money  in 
his  hands,  and  as  he  was  his  own  successor,  to  whom  he 
was  to  pay  over,  the  sureties  on  the  second  bond  became 
responsible  for  his  receiving  from  himself  the  accumulated 
receipts  of  the  former  term  and  for  his  having  in  his  pos- 
session the  amount  by  him  reported  as  in  his  hands,  as  well 
as  for  the  faithful  disbursement  of  that  amount  during  his 
second  term.  The  court  below  n^atived  this  view  of  the 
liability  of  the  sureties  upon  the  second  bond,  in  effect 
holding  in  the  various  instructions  given  the  juiy  that  the 
sureties  upon  that  bond  were  only  responsible  for  the 
amount  of  defalcation  occurring  during  the  term  for  which 
they  became  surety ;  that  while  the  settlement  made  by  Otis 
at  the  end  of  his  first  term  showed  that  he  was  then  owing  the 
county  the  sum  of  $3,119.97,  yet  the  sureties  might  reduce 
that  amount  by  showing  that  Otis  was  a  defaulter  at  that 
time  and  had  appropriated  and  converted  a  portion  of  that 
sum  to  his  own  use,  and  that  whatever  sum  he  had  thus 
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appropriated  and  converted  should  be  snbtracted  from  the 
amount  for  which  thej  were  sued.     It  appears  to  us  that 
this  was  a  correct  statement  of  the  principles  of  law  appli- 
cable to  the  facts  of  the  case*     ^     *     *     Xhe  sureties  on 
the  second  bond  became  liable  for  the  faithful  performance 
of  the  duties  of  the  office  by  their  principal  for  the  second 
•  term^  and  that  he  would  pay  over  aU  moneys  remaining  in 
his  hands  when  the  bond  was  executed,  or  which  might 
come  into  his  hands.     80  far  the  court  below  held  them 
answerable,  and  a  recovery  has  been  had  for  a  breach  of 
that  duty.     If  Otis  had  not  the  money  in  his  hands  which 
he  reported  January  7,  1867,  it  was  because  he  had  previ- 
ously misapplied  it  in  violation  of  his  duty  as  clerk.    And 
the  question  is :     Shall  the  sureties  on  this  bond  be  held 
liable  fbr  defaults  which  occurred  in  the  former  term  ?  Or 
must  the  sureties  in  the  different  bonds  be  responsible  for 
,  the  misconduct  and  defalcation  for  each  period  for  which 
they    obligated    themselves?    It  is  a  familiar  principle 
'*  that  the  obligation  of  a  surety Jis  a  matter  of  strict  law, 
and  can  never  arise  by  implication.     The  bond  must  speak 
for  itself,  and  its  language  can  never  be  extended  or  altered 
to  the  injury  of  the  surety.*     *     *     *     It  would  be  a  vio- 
lation of  this  elementary  principle  to  hold  the  sureties  on 
the  last  bond  liable  for  the  defaults  of  the  first  as  well  as 
the  second  term.''    The  judgment  was  affirmed.    In  otlier 
and  later  cases  before  the  same  court  the  law  of  this  case 
has  been  adhered  to. 

The  supreme  court  of  Nevada  decided  the  same  point  in 
the  same  way  in  Slate  v,  Rhoades,  6  Nev.,  362.  This  was 
an  action  on  the  second  bond  of  a  deceased  state  treasurer, 
who  had  been  elected  his  own  successor.  I  quote  from  the 
syllabus:  ''On  a  trial  against  the  sureties  on  the  official 
bond  of  a  state  treasurer  to  recover  for  defalcation  claimed 
to  have  taken  place  within  the  period  covered  by  the  instru- 
ment, it  is  competent  for  the  defendant  to  show  that  the 
defalcation  oociuTed  previous  to  the  giving  of  the  bond, 
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and  any  testimony  tending  to  support  such  defense  is  rel- 
evant  and  pertinent.  Where,  >  an  action  againrt  the 
sureties  on  the  official  bond  of  a  state  treasurer  for  defalca- 
tion, defendant's  counsel  asked  a  witness  as  to  the  condition 
of  the  treasury  at  a  time  previous  to  that  covered  by  the 
bond,  and  upon  objection,  on  the  ground  of  irrelevancy, 
counsel  stated  that  he  proposed  to  show  that  the  defalcation 
complained  of  took  place  before  the  bond  was  given,  and 
that  to  show  such  fact  it  was  necessary  to  show  the  con- 
dition of  the  treasury  as  asked,  Hdd,  That  the  exclusion 
of  the  question  and  proposed  testimony  was  error.'' 

The  Iowa,  Michigan,  Missouri,  New  Jersey,  and  United 
States  circuit  court  cases  cited  by  counsel  for  plaintifis  in 
error,  as  well  as  the  late  case  of  Thomas  v.  Blakey  126 
Mass.  R.,  320,  and  many  cases  in  the  supreme  court  of  the 
United  States;  Miller  v.  Steioart,  9  Wheat,  680;  Farrar  r. 
U.  &,  5  Pet.,  373;  U.  S.  v.  Boyd,  15  Pet.,  187;  U.  S.  v. 
Linuy  1  How.,  104;  and  Bnice  v.  U,  8.,  17  How.,  437,  all 
hold  the  same  way. 

I  close  the  citation  of  authorities  by  quoting  from  a  re- 
cent text-book:  "The  general  rule,  that  the  liability  of^i 
surety  is  measured  by  the  terms  of  his  contract,  applies  in 
its  full  force  to  contracts  of  suretyship  entered  into  in  the 
form  of  official  bonds.  It  is  a  clear  proposition  on  prin- 
ciple and  authority  that  the  sureties  on  the  bond  of  a  public 
officer,  are  liable  only  for  defaults  committed  by  him  after 
the  commencement  of  the  term  of  office  for  which  thev 
become  his  sureties,  and  that  if  it  should  so  happen  that 
the  same  individual  had  previously  held  the  same  office 
under  a  prior  appointment,  and  had  committed  defaults 
during  the  term  of  that  appointment,  those  who  were  his 
sureties  on  such  prior  appointment  must  be  looked  to  for 
such  defaults,  and  not  those  who  signed  his  bond  on  his 
re-appointment.  Their  engagement  u*  for  his  futiu^,  and 
not  his  past  conduct;  and  it  would  be  a  gross  imposition 
upon  them,  in  the  absence  of  a  special  stipulation  to  that 
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effect,  to  impart  into  their  undertaking  responsibility  for 
prior  delinquencies.  Baylees  on  Sureties  and  Guarantors,  p. 
150,  sec  9. 

In  the  case  at  bar,  the  date  of  Van  Sickel's  defalcation 
is  the  central  fact  upon  which  the  liability  of  the  plaintifls 
in  error  turns.  Why  could  it  not  be  proved  the  same  as 
any  other  fact?  Under  the  law  as  it  now  stands  here,  and 
in  all  the  code  states,  no  witness  is  excluded  on  account  of 
his  interest  in  the  result  of  the  trial.  But  were  this  not 
so,  Van  Sickel  had  no  legal  interest  in  the  result.  He  had 
suffered  default,  and  in  any  event  judgment  must  go  against 
him.  He  had  not  been  convicted,  or  even  indicted,  so  far 
as  we  know,  for  the  embezzlement  of  this  money.  There 
was  then  no  legal  objection  to  the  testimony,  or  to  the  per- 
son offered  as  a  witness. 

I  therefore  reach  the  conclusion  that  in  giving  the 
instruction  set  out  at  the  commencement  of  this  opinion 
and  others  of  like  tenor,  as  well  as  in  refusing  to  give 
instruction  No.  1,  as  prayed  by  ooimsel  for  plaintifi^  in 
error;  also,  in  refusing  to  allow  plaintiffs  in  error  to  prove, 
on  the  trial,  tliat  tlie  defalcation  of  Van  Sickel,  for  which 
they  were  sued,  was  committed  within  a  prior  term, 
and  before  they  became  his  sureties,  the  district  court 
erred. 

There  are  other  and  technical  reasons  why  the  said  judg- 
ment cannot  stand.  The  principal  defendant,  Van  Sickel, 
made  default;  his  default  was  entered,  but  no  judgment  is 
rendered  against  him.  In  any  event,  the  sureties  have  a 
right  to  insist  that  judgment  shall  go  against  their  princi- 
pal, if  living,  as  soon  as  it  goes  against  them. 

Again,  Lewis  H.  Cramer  and  Charles  Yoder  seem  to 
have  been  dropped  out  of  the  case  without  any  explanation, 
probably  by  mistake  of  the  clerk  of  the  district  court,  and 
a  general  judgment  is  rendered  against  George  Meisner  as 
administrator  of  Casper  Meisner,  deceased. 

The  judgment  of  the  district  court  is  reversed,  and  the 
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cause  remanded  for  further  proceedings  in  accordance  with 
law. 

Bevebsed  and  bemanded. 
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Constitutional  Law :  titls  of  act.  Under  the  title  of  an  act  ,13  121 
"  To  exempt  homesteadB  from  JQdicial  Kale/'  it  is  competent  for  j  ^  ^ 
the  legislature  to  provide  that  "  a  conveyance  or  inenmbranoe 
by  the  owner  is  of  no  validity  unless  the  hnsband  and  wife,  it 
the  owner  is  married,  concur  in  and  xi^  the  same  joint  instru- 
ment," and  a  mortgage  upon  the  homestead  signed  by  the  bus- 
band  alone  is  void. 

Appeal  from  the  district  court  of  Dodge  county.  Heard 
below  before  Post,  J. 

W.  H,  Munger,  for  appellants,  cited  B.  &  M,  JR.  JR,  v. 
Saunders  County,  9  Xeb.,  511.  State,  ex  rel,  Jones,  v.  Lan- 
caster County,  6  Neb.,  485.  Gee  v.  Moore,  14  Cal.,  473. 
Smith  V.  Prorin,  4  Allen,  516.  Doyle  v,  Cobum,  6  Allen, 
71.  McDonald  v.  CvamlaU,  43  111.,  231.  HewiU  v.  Tern- 
pldan,  48  111.,  369. 

J.  E.  Prick,  O,  L,  Loomis  and  E.  F,  Grray,  for  appellees, 
cited  inter  alia  Dillon  on  Mun.  Corp.,  sec.  18.  People  v. 
Mahaney,  13  Mich.,  494.  Cooley  Const,  Lim.,  144.  Pleu- 
ler  r.  The  State,  11  Neb.,  547.  Haight  v.  HmiJe,  19  Wis., 
472.  McCabe  v.  Mazzuclielli,  13  Wis..  534.  Phdps  v. 
Booney,  9  Wis.,  70.  White  v.  Clarke,  36  111.,  288.  Leiz 
V.  DifAler,  12  Cal.,  327.     Bigby  v.  WiUard,  46  Iowa,  686. 

Maxwell,  J. 

This  is  an  action  to  foreclose  a  mortgage  on  real  estate. 
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The  mortgage  was  executed  on  the  eighth  day  of  October, 
1877,  by  F.  J.  Kriz  to  Joseph  Kriz^  and  by  him  assigned 
to  the  plaintifis  after  matority.  F.  J.  Kriz  died  in  Jan- 
uary, 1878.  Minnie  Kerkow  in  her  answer  states  that  at 
the  time  the  mortgage  in  question  was  executed  she  was  the 
wife  of  F.  J.  Kriz,  and  that  the  premises  so  mortgaged 
were  at  the  time  occupied  by  her  husband  and  herself  as  a 
homestead,  and  that  the  same  was  of  less  value  than 
$2,000  and  that  the  mortgage  was  not  signed  by  her.  She 
also  alleges  that  the  mortgage  was  given  without  consider- 
ation. The  reply  denies  that  the  premises  were  a  homestead, 
but  that  objection  seems  to  be  abandoned.  The  court, 
below  found  in  favor  of  the  defendants  and  dismissed  the 
action.     The  plaintiffs  appeal  to  this  court 

The  question  to  be  determined  turns  upon  the  construc- 
tion given  to  section  3  of  "  An  act  to  exempt  homestead 
from  judicial  sale,''  approved  February  19th,  1877,  which 
reads  as  follows:  "A  conveyance  or  encumbrance  by  the 
owner  is  of  no  validity  unless  the  husband  and  wife,  if  the 
owner  is  married,  concur  in  and  sign  the  same  joint  instru- 
ment.*' 

The  attorney  for  the  plaintiffs  contends  that  this  section 
is  unconstitutional  because  its  provisions  are  not  within  the 
title  of  the  act,  and  therefore  contravene  sec.  11,  art  3  of 
the  constitution,  which  provides  that :  '^  No  bill  shall  contain 
more  than  one  subject,  which  shall  be  clearly  expressed  in 
its  title,"  *  The  authorities  cited  to  sustain  this  position  are 
The  State,  ex  rel.  Jones,  v.  Lancaster  Qninty,  6  Neb.,  485, 
and  the  B.  rf-  M.  R,  R.  Co.  v.  Saunders  Co.,  9  Id.,  511. 

In  the  case  cited  from  6  Neb.  the  title  of  the  act  was, 
"An  act  to  provide  for  township  organization."  Under 
this  title  the  act  provided  for  county  organization  and 
defined  its  corporate  powers,  and  provided  for  the  election 
of  county  officers,  defined  their  duties  and  fixed  the  terms 
of  office.     It  was  held  that  the  act  was  void. 

In  the  case  of  the  B.  &  M,  R,  R,  Co.  v,  Saunders  Co., 
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9  Neb.,  505,  the  title  of  the  act  was,  ''An  act  to  amend  an 
act  to  provide  for  the  r^istration  of  precinct  or  township 
or  school  district  bonds."  The  court  say  (page  511):  "  The 
title  to  the  act  in  question  is  very  restrictive,  much  more 
so  than  necessary;  but  the  legislature,  having  thus  set 
bounds  for  themselves,  they  could  not  lawfully  overstep 
them.  No  one  will  for  a  moment  contend  that  the  raising 
of  money  by  taxation  to  meet  a  bonded  indebtedness  has 
the  least  necessary  connection  with  the  subject  of  bond  reg- 
istration. Doubtless  a  title  might  have  been  framed  of  so 
broad  a  scope  as  to  have  included  both  of  these  matters  as 
means  for  securing  a  desired  result  Here,  however,  we 
have  registration  of  certain  bonds  as  the  ulterior — ^in  fact 
the  only  expressed — object  to  be  accomplished.  Now, 
whUe  registration  might  very  properly  be  made  a  step  in 
providing  for  the  payment  of  bonds,  it  is  very  clear  that 
taxation  cannot  possibly  be  a  step  toward  nor  incident  to 
their  r^stration." 

The  title  was  held  to  be  too  restrictive  to  authorise  the 
levying  of  a  tax  for  the  payment  of  school  district  bonds. 
We  adhere  to  those  decisions  because  the  objects  sought  to 
be  accomplished  in  each  case  were  entirely  beyond  the 
scope  of  the  title  of  the  act. 

The  attorney  for  the  plaintifts  has  made  a  very  plausible 
and  ingenious  argument  in  support  of  the  proposition  that 
the  third  section  of  the  act  of  1877  Is  not  within  the  title 
of  the  act  In  the  case  of  Barton  v.  Drakey  21  Minn,  299, 
the  same  objection  was  made.  The  court  say  (page  303) : 
'^  The  second  section  of  the  homestead  act  (Gen.  Stat,  ch.  68): 
provides  that  any  mortgage  or  other  alienation  of  .^uch  land 
by  the  owner  thereof,  if  a  married  man,  shall  not  be  valid 
without  the  signature  of  the  wife  to  the  same,"  etc  It  is 
objected  that  this  section  is  not  germane  to  the  subject  of 
the  act,  which  is,  to  provide  for  the  exemption  of  a  home- 
stead from  seizure  and  sale  on  execution  or  other  process; 
and  that  in  respect  to  this  section  the  act  is  repugnant  to  sec. 
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27,  art.  4  of  the  constitution,  which  provides  that:  "  No  law 
shall  embrace  more  than  one  subject,  which  shall  be  expressed 
in  its  tide/^  But  chap.  68,  Gen.  Stat,  is  identical  with  the 
law  of  1858  before  referred  to,  except  that  the  original  act 
contained  additional  provisions  relating  to  the  exemption 
of  personal  property,  and  in  Ihdtle  v.  8trotU,  7  Minn.,  465, 
the  act  of  1858  was  held  to  be  not  open  to  objection  on  this 
ground. 

Under  the  title  to  exempt  the  homestead,  the  legislature 
may  make  any  provision  in  relation  to  protecting  such 
homestead  that  it  sees  fit.  And  so  long  as  such  l^islatiou 
is  confined  to  exempting  the  homestead  from  forced  sale, 
whether  upon  execution  or  upon  a  mortgage  dei^Iared  to  be 
void  by  the  statute,  it  can  make  no  difierenoe.  It  certainly 
is  just  as  important  that  the  wife  should  be  protected  from 
a  mortgage  executed  by  the  husband  alone,  as  that  she 
should  be  permitted  to  claim  the  exemption  in  case  of 
failure  of  her  husband  to  do  so.  The  law  proceeds  upon 
the  theory  that  both  husband  and  wife  are  entitled  to  the 
benefit  of  the  homestead  act,  and  this  right  cannot  be 
waived  except  by  the  consent  of  both.  The  law  therefore 
requires  the  assent  of  both  to  a  conveyance  or  incumbrance 
of  the  homestead.  In  our  opinion,  sec.  3  is  not  in  conflict 
with  the  constitution.    The  judgment  is  therefore  aflEirmed. 

Judgment  affirmed. 
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Claudius  Jones,  a  tax-payer,  suing  in  behalf  of 
himself  and  all  otflers  in  like  situation,  ap- 
PELLEE, v^  George  F.  Hurlburt,  Levi  D.  Bates, 
George  C.  McKay,  County  Commissioners  of 
Seward  County,  The  Lincoln  &  Northwestern 
Kailroad  Company  and  others,  appellants. 

1.  Internal  Improvements :  donations  of  county.  In  this 
case,  Held,  That  in  ascertaining  the  amount  of  donations  ahready 
made  by  a]  county,  inchiding  its  subdivisions,  to  railroads  or 
other  works  of  internal  improvement,  for  the  purpose  of  seeing 
whether  another  proposed  donation  aggregated  with  those 
already  made  would  be  within  the  statutory  and  constitutional 
llmit*of  ten  per  cent  of  the  assessed  valuation  of  the  county, 
unpaid  interest  due  on  such  previous  donations  should  not  be 
considered. 


3. 


:    :    proposition  foe  submission  of  question  to 

VOTB.  The  proposition  submitted  to  the  legal  voters  of  Seward 
county  for  the  issuance  and  donation  of  $36,000  df  its  bonds  to 
aid  in  the  construction  of  the  railroad  therein  named,  contained 
the  following  provision :  ''^Provided  said  county  commissioners 
shall  be  authorized  by  a  two-thirds  vote  of  the  legal  voters  of 
said  county  of  Seward  to  issue  and  give  thirty-six  thousand 
(loUars  of  Seward  county  bonds  to  aid  the  construction  of  said 
line  of  railroad,  and  be  also  authorized  by  a  two-thirds  vote  of 
the  legal  voters  of  the  precincts  through  which  said  line  of  rail- 
road shall  be  located,  to  issue  and  give  thirty-nine  thousand 
dollars  to  aid  the  Construction  of  said  line  of  railroad,  which 
amount  of  precinct  bonds  shall  be  made  up  as  follows :  '  P '  pre- 
cinct, three  thous.nnd  dollars,"  etc.  Held,  To  vitiate  the  election, 
and  the  issuance  and  delivery  of  the  bonds  voted  thereon  en- 
joined. 


:     :     .     Proposition  to  several  precincts  of 

S.  county  in  the  following  form:  "Shall  the  county  commis- 
sioners of  the  said  county  of  S.  be  authorized  to  issue  and  give 
to  the  Lincoln  &  Northwestern  Railroad  Company,  or  the  Blue 
Valley  Railroad  Company,  six  thousand  dollars  of  the  bonds  of 
said  0  precinct,         «         «         *  ^^^  bonds  to  be  issued 

and  delivered  to  either  of  said  railroad  companies  upon  the  fol- 
lowing conditions  and  none  other:  That  said  railroad'  com- 
panies, or  either  of  them,  ahaU  construct  a  line  of  railroad  from 
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some  point  on  the  east  or  south  line  of  S.  county,  ninning  thenoe 
west  or  north  through  said  8.  county  to  a  point  on  the  valley  of 
the  Blue  river  within  the  distance  of  one-half  mile  of  the  town 
of  M. ;  thenoe  north-west  along  the  Blue  valley  to  the  north  line 
of  S.  county,"  etc.  The  election  heldj  ineffectual  to  pass  title  to 
the  bonds,  and  their  delivery  ei\|oined. 

"4.    :     :     .     The  proposition  submitted  to  the 

leg;al  voters  of  I.  precinct  was*open  to  none  of  the  above  objec- 
tions, and  the  company  therein  named  constructed  the  road 
therein  described,  in  strict  conformity  to  the  said  proposition, 
which  was  canied  by  the  requisite  majority.  But  before  the 
issuance  of  the  bonds  the  members  of  the  board  of  county  com- 
missioners, becoming  apprehensive  that  they  might  be  eivjoined, 
but  before  any  writ  had  been  served  or  issued,  and  without 
knowledge  or  information  on  the  part  of  any  of  them,  or  of 
the  railroad  company  that  an  iig  unction  had  been  allowed, 
went  to  an  adjoining  county,  taking  with  them  a  deputy  clerk 
and  the  county  seal,  where  said  bonds  w^ere  signed  by  the  chair- 
man and  the  impress  of  the  seal  placed  thereon.  Upon  said 
commissioners  returning  to  S.  county,  and  before  the  delivery  of 
the  bonds  to  the  railroad  conipauy,  an  ii\j  unction  was  served  on 
them.  Meldj  That  said  I.  precinct  bonds  should  be  delivered  to 
the  railroad  company. 

Appeal  by  defendant^  The  Lincoln  &  Northwestern 
Railroad  from  a  decree  of  the  district  court  for  Seward 
county,  Post,  J.  presiding,  enjoining  the  delivery  of  cer- 
tain county  and  precinct  bonds  to  said  defendant. 

O.  P.  Maaony  for  appellant. 

A  precinct  can  issue  its  bonds  in  excess  of  the  limitation 
of  ten  per  cent  to  which  a  county  is  restricted.  8taU  v. 
Lancaster  Oounty,  6  Neb.,  214,  .  This  is  settled,  and  where 
propositions  are  submitted  to  a  vote  of  several  pi'ecincts, 
and  at  the  same  time  and  on  the  same  day  a  proposition  is 
submitted  to  vote  oounty  aid  for  the  same  purpose,  the  pre- 
cinct aid  for  which  the  propositions  are  submitted  at  that 
election  should  not  be  aggr^ated  with  the  amount  proposed 
to  be  voted  by  the  county  in  fixing  the  limit  of  its  capacity 
to  vote  at  the  same  election.     To  hold  othei'wise  would  be 
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an  unseemly  thing.  There  is  nothing  in  the  ooqstitution 
which  prohiliits  the  vote  on  the  same  day.  The  vote  on 
the  county  proposition  is  entirely  independent  of  tlie  pre- 
cinct propasitions. 

The  propositions  contemplated  the  building  of  a  single 
line  of  rood.  But  one  road  was  to  be  constructed.  The 
propositions  are  plain.  They  are  not  susceptible  of  two 
cx)nstructions.  Thev  are  that  one  or  the  other  of  tho  com- 
panics  named  shall  build  a  line  of  milroad  to  Milford,  and 
thence  to  Seward,  and  from  Sewaixi  northward  through 
Seward  county.  If  the  Blue  Valley  Railroad  built  the 
contemplated  lino  of  road  the  same  was  to  enter  Seward 
(xjuntv  on  the  south  line  thereof,  and  run  to  Milford.  If 
the  Lincoln  &  Northwestern  company  built  the  contem- 
plated line  of  road,  it  was  t6  enter  Seward  on  the  east  line 
of  said  county  and  run  to  Milford.  From  Milford  the 
lines  were  identical,  whichever  company  constructed  the 
road.  It  is  difficult  to  see  how  this  proposition  can  be 
ti'uthfully  named  a  "a  log-rolling  scheme,"  a  "fraudulent 
scheme,"  or  alternative  proposition. 

J.  R.  Webster  and  Norvai  Brothers,  for  appellee. 

Interest  should  be  considered  as  part  of  the  debt.  1 
Jones  on  Mortgages,  sec.  652.  The  county  bonds  are  in 
excess  because  $39,000  of  precinct  bonds  were  voted  at  the 
same  time,  and  these  latter  must  be  aggr^ated  with  the 
county  proposition  and  its  former  indebtedness.  The  prop- 
ositions carry  vice  on  their  face.  1.  The  grant  is  to  one 
of  two  railroad  companies,  or  in  the  alternative.  People  v. 
TazeweU  Co.,  22  111.,  147, 157.  McMiUan  r.  Lee  Co.,  3 
Iowa,  311,  318.  Lewis  v.  ComWs,  12  Kan.,  186,  213. 
Garragus  v.  Comics  Polk  Co.,  39  Ind.,  66.  /.  B.  &  W. 
Ry.  Co.  V.  Fountain  Co.,  39  Ind.,  215.  Bamberg  v.  ComWs, 
41  Ind.,  502.  Clark  v.  Supervisors,  27  III.,  310.  Super- 
msors  V.  3L  &  W.  R.  R.  Co.,  21  111.,  373.     Gul/R.  R. 
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Co.  V.  Marshall  Co.,  12  Kan.,  230.     2.     The  lines  were  dif- 
ferent.    Marnh  v.  FuUon  Co.,  10  Wall.,  676.     Monadnock 
R.  R.  Co.  V.  Peto^orough,  49  New  Hamp.,  281.     3.     The 
county  proposition  contained  the  proviso  making  the  obli- 
gation of  the  company  to  construct  its  road  dependent  on 
the  popular  assent  to  each  precinct  proposition,  burdening 
each  elector  with  the  necessity  to  favor  two  propositions, 
instead  of  pi*esenting  each  separately  to  his  judgment.     An 
elector  might  see  reason  to  favor  either  alone  or  to  reject 
either,  but  to  reject  the  one  was  to  reject  both.     4.     A  provi- 
sion unauthorized  by  statute  was  engrafted  on  the  proposi- 
tions.    The  propositions  required  the  levy  of  a  sinking  fund 
from  ten  years  after  their  issue,  while  the  bonds  were  not 
subject  to  call  mitil  twenty  yeui's  after  their  date.  '  The  ao- 
cunmlation  of  a  great  fund  in  the  ti'easury  for  a  long  period 
before  it  is  necessary  is  certainly  inexpedient  and  improvi- 
dent, and,  being  unauthorized  by  law,  is  vicious.     The 
bonds  were  executed  in  violation  of  the  injunction.     Xo 
right  can  be  obtained  through  or  based  ujwn  such  viola- 
tion.    It  is  immaterial  that  no  pei^sonal  service  had  yet 
been  had  on  the  defendants.     If  a  party  merely  has  notice 
of  an  injunction,  though  it  has  not  been  served  on  him,  it 
is  sufficient  to  require  his  obedience,  and  if  he  do  not  obey, 
the  injured  jmrty  is  entitled  to  remedy  for  its  breach. 
Waffle  V.  Vanderhyden,  8  Paige,  45,     Hammond  v.  Fulton, 
1  Paige,  197.     Raitistock  v.  Roth,  18  Wis.,  522.     Thebant 
V.  Canora,  11  Ala.,  143.     Fowler  v.  Farrufworth,  1  Swan 
(Tenn.),  1.     Cumberland,  &c.,  v.  Hoffman,  39  Barb.,  16. 
Tayl&r  v.  Hopkins,  40  111.,  442.     Murdock^s  Case,  2  Bland., 
461.     In  re  Chilles,  22  Wall.,  157.     High  Injc^.,  2d  Ed., 
sees.  1422,  1461.     Xo  corporate  act  can  be  done  by  the 
board  of  county  oommissionei's  outside  of  their  county,  nor 
yet  away  from  the  couuty  seat.     Merrick  County  v.  Batty, 
10  Neb.,  176.    Dillon  on  Mun.  Corp.,  sec.  197, 
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Cobb,  J. 

Section  2,  of  article  XII,  of  our  state  constitution,  pro- 
vides that  no  city,  county,  town,  or  precinct,  municipality, 
or  other  subdivision  of  the  state  shall  ever  make  donations 
to  any  railroad  or  other  work  of  internal  improvement, 
unless  a  proposition  so  to  do  shall  have  been  first  submitted 
to  the  qualified  electors  thereof  at  an  election  by  authority 
of  law,  with  a  proviso  that  such  donations  of  a  county,  with 
the  donations  of  such  subdivisions  in  the  aggregate,  shall 
not  exceed  ten  per  cent  of  tlie  assessed  valuation  of  such 
county. 

The  first  point  made  by  the  appellee  to  sustain  the  de- 
cree in  this  case  is  that  the  court  fouud  that  at  the  date  of 
the  submission  and  vote  upon  the  question  of  making  the 
donations  involved  in  this  case,  the  county  of  Seward  was 
indebted  for  bonds  donated  to  the  Midland  Pacific  Rail- 
road, the  sum  of  one  hundred  thousand  dollars;  for  unpaid 
interest  due  on  said  bonds,  twenty-nine  thousand  eight  hun- 
dred and  nineteen  dollars,  and  that  Seward  precinct,  now 
constituting  G  and  F  precincts,  was  indebted  for  bonds 
issued  to  the  Midland  Pacific  Railroad  twentv-five  thousand 
dollars,  and  for  unpaid  interest  due  thereon,  three  thousimd 
and  eighty-one  dollars,  making  an  aggregate  county  and 
precinct  debt  of  one  hundred  and  fifty-seven  thousand  nine 
hundred  dollars,  and  no  money  in  the  treasury.  That  the 
assessed  valuation  of  the  cx)nntv  was  not  to  exceed  one  mil- 
lion  six  hundred  twenty-nine  thousand  three  hundred  forty- 
four  dollars.  Ten  per  cent  of  this  assessed  valuation'only, 
amounting  to  one  hundred  and  sixty-two  thousand  nine 
hundred  and  thirty-four  dollars  and  forty  cents,  left  a  mar- 
gin of  only  five  thousand  thirty-four  dollars  and  forty 
cents  between  the  donations  already  made  by  said  county 
and  its  subdivisions  to  railroads  and  the  limit  of  ten 
per  cent  on  the  assessed  valuation  of  said  county.  If  this 
11 
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proposition  could  ha  sustaiued,  it  would  be  c*oucIusive  of 
the  case.  But  1  do  not  think  that  the  lanj^uage  of  eitlier 
the  provifiion  of  the  statute  or  of  the  constitution  warrants 
us  in  taking  into  (?onsidemtion  the  unpaid  interest  now 
due  on.  the  county  or  precinct  bonds  in  arriving  at  the 
amount  of  donations  already  made  by  the  count}'  and  its 
subdivisions  to  railroads  and  other  works  of  internal  im- 
provement. If  the  county  had  had  the  money  on  hand 
tliere  can  be  but  little  doubt  but  she  could  have  donated  it, 
instead  of  her  bonds,  to  the  Midland  Pacific  Railixiad,  in 
which  case  the  proniotei*s  of  that  work  would  have  had  the 
use  of  the  money,  and  of  course  returned  no  intei'est  to 
Seward  county.  She  did  not  have  the  money,  so  she 
agreed  to  pay  interest  for  a  term  of  years  for  the  use  of 
money  to  donate  to  that  promising  work,  and  finally  to  pay 
the  principal.  She  did  not  donate  the  interest  in  any 
sense.  Xor  do  I  think  that  the  district  court,  by  its  gene- 
ral finding,  could  have  intended  to  embrace  that  proposi- 
tion. Therefore  in  arriving  at  the  sum  which  the  county 
had  alreadv  donated  to  railroads  or  other  works  of  internal 
improvement  in  oi*der  to  see  what  sum  she  might  still  do- 
nate to  such  purposes,  we  must  reject  the  items  of  unpaid 
interest.  And  the  question  whether  the  county  had  or  had 
not  money  on  hand  to  pay  such  interest  is  irrelevant.  But 
the  county  had  donated  one  hundred  thousand  dollar's,  and 
one  subdivision  thereof,  to-wit,  Seward  precinct,  now  pre- 
cincts F  and  G,  had  donated  twenty-five  thousand  dollars, 
making  ^'such  donation  of  a  county,  with  the  donations  of 
such  subdivision,  in  the  aggregate''  amounting  to  one  hun- 
dred and  twenty-five  thousand  dollars,  while  upon  the 
assessed  valuation  of  the  county,  such  donations  under  the 
constitutional  and  statutory  limitation  might  reach  the 
amount  of  one  hundred  and  sixty-two  thousand  nine  hun- 
dred and  thirty-four  dollars.  Thus  leaving  a  margin  of 
thirty-seven  thousand  nine  hundred  and  thirty-four  dollars. 
So  we  see  that  the  constitutional  limitation  was  not  exceeded 
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by  the  voting  of  an  additional  county  donation  of  thirty- 
six  thousand  dollars,  there  still  remaining  after  that  was 
voted  a  margin  of  nearly  two  thousand  dollars. 

In  the  case  of  the  State,  ex  rel.  A.  &  N.  R.  jR.,  v.  County 
OommiHsionera  of  Lancaster  County,  6  Neb.,  214,  this  court 
held  (I  quote  from  the  syllabus):  '^The  limitation  in 
section  two,  art.  XII  of  the  constitution,  prohibiting 
counties,  except  on  a  two*thirds  vote,  from  issuing  its  bonds 
in  excess  of  ten  per  cent  of  the  valuation,  does  not  prohibit 
a  precinct  from  issuing  its  bonds  in  addition  to  the  amount 
which  may  be  issued  by  a  county." 

While  as  an  individual  member  I  am  inclined  to  doubt 
the  correctness  of  that  decision,  I  know  of  no  disposition 
on  the  part  of  the  majority  of  the  court  to  reconsider  it. 
So  for  the  purposes  of  this  case  it  must  be  considered  as  the 
law  of  this  court. 

The  appellee  makes  the  further  point  against  the  county 
bonds  that  they  are  in  excess  of  the  limitation,  for  the  reason 
that  at  the  same  time  of  the  submission  of  the  question  of 
the  county  indebtedness  there  were  also  submitted  ques- 
tions of  precinct  indebtedness  amounting  in  the  aggregate 
to  thirty-nine  thousand  dollars.  Without  questioning  the 
premises  of  counsel,  that  the  bond  is  not  the  indebtedness 
but  is  only  the  evidence  of  it  in  negotiable  form,  that  the 
obligation  accrues  at  the  date  of  the  popular  assent,  I  do 
not  think  that  it  leads  to  the  conclusion  which  he  seeks  to 
establish,  but  the  contrary.  The  argument  says,  were  it 
not  for  these  precinct  bonds  the  county  bonds  might  law- 
.  fiilly  be  voted.  But  there  are  no  precinct  bonds,  nor  obli- 
gation to  issue  or  pay  them,  until  the  very  moment  of  time 
when,  by  reason  of  the  same  vote,  the  obligation  to  issue 
and  pay  the  county  bonds  becomes  perfect.  Can  it  be  said 
that  that  which  has  no  existence  can  stand  in  the  way  and 
prevent  that  which  were  otherwise  lawful? 

The  proposition  to  make  the  donation  of  the  county 
bonds,  as  submitted  to  tlie  voters  of  Seward  county,  con- 
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taiiis  at  least  four  distiuct  couditioiis,  but  one  of  which, 
however,  it  is  deemed  important  to  notice.  It  is  in  tlie 
following  words:  "Provided  said  county  commissiouers 
shall  be  authorized  *  *  *  and  ako  be  authorized  bv 
a  two-thirds  vote  of  the  legal  voters  of  the  precinct  through 
which  said  line  of  railroad  shall  be  located  to  iRsue  and 
give  thirty-nine  thousand  dollars  of  precinct  bonds  to  aid 
the  construction  of  said  line  of  railroad,  which  amount  of 
precinct  bonds  shall  be  made  up  as  follows:  P  precinct, 
three  thousand  dollars;  I  precinct,  three  thousand  dollars; 
O  precinct,  twelve  thousand  doUare;  J  precinct,  live  thou- 
sand dollars;  G  precinct,  ten  thousand  dollars,  and  C  pre- 
cinct, six  thousand  dollars     *     *     *     " 

It  is  doubtful  whether  any  other  thing  may  be  attiiched 
as  a  condition  precedent  to  the  taking  effect  of  a  vote  of  the 
people  upon  a  proposition  which  by  positive  law  is  made 
dependent  upon  such  vote  alone.  But  possibly  by  analog}- 
to  the  law  which  requires  a  person  elected  to  a  public  office 
to  take  an  oath  and  give  a  bond  before  entering  upon  the 
duties  of  such  office,  it  may  be  that  a  condition,  such  as  the 
construction  of  the  whole  or  a  part  of  a  certain  work  of  in- 
ternal improvement,  or  possibly  the  giving  of  a  bond  with 
security  for  such  construction,  may  be  attached  to  a  propo- 
sition to  vote  a  donation  to  such  work.  But  I  do  not  think 
that  a  condition  such  as  the  result  of  a  vote  on  anotlier  and 
distinct  proposition  submitted  to  the  same  or  another  con- 
stituency can  be  properly  attached  to  any  such  proposition. 
It  may  be  objected  to  this  view  that  in  such  case  the  con- 
dition would  be  rejected  and  not  the  proposition  to  which 
it  had  been  improperly  attached.  This  objection  would  be 
good  if  the  condition  affected  the  proposition  alone.  But, 
on  the  contrary,  its  mischief  goes  to  the  vote  itself,  and  is 
designed  so  to  do.  When  a  proposition  is  submitted  to  a 
vote  of  the  j)eople,  free  of  all  conditions  and  combinations, 
the  voter  mav  take  his  choice  without  embarnissment  be- 
tween  the  affirmative  and  the  negative.     But  such  may 
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not  be  the  case  when  the  question  is  enveloped  by  condi- 
lionft  and  qualifieations.  There  are  voters  who  would  re- 
sist the  persuasions  and  personal  magnetisni  of  interested 
parties^  if  they  knew  that  the  result  of  an  affirmative  vote 
would  take  money  out  of  their  pockets,  in  the  form  of 
taxes,  who  would  otherwise  yield,  depending  for  their  pro- 
tection upon  some  condition  which  has  been  artfully  spread 
before  their  credulous  eyes.  It  is  a  cheapening  and  belit- 
tling of  the  elective  franchise  to  make  the  carrying  out  of 
the  will  of  the  people,  as  solemnly  expressed  at  an  election, 
depend  upon  the  vote  of  another  people  upon  another  and 
diifcrent  question.  I  therefore,  and  upon  the  above  con- 
siderations, reach  the  conclusion  that  the  proposition  to 
<lonate  the  bonds  of  Seward  county  was  insufficient,  by 
reason  of  the  abf)ve  quoted  condition  or  proviso,  to  sustain 
the  vote  for  such  donation. 

We  now  reacli  the  question  which  seems  to  be  chiefly 
relied  upon  by  the  appellee  as  showing  an  inherent  in- 
sufficiency in  the  propositions.  The  propositions  all  of 
them,  except  that  to  the  voters  of  I  precinct,  contain  the 
following  language:  "Shall  the  county  commissioners  of 
the  county  of  Seward  be  authorized'  to  issue  and  give  to 
the  Lincoln  &  Northwestern  Railroad  Company,  or  tlie 
Blue  Valley  Railroad  Company,"  etc.,  and  again,  "Said 
bonds  to  be  issued  and  delivered  to  either  of  said  railroad 
com])anies  upon  the  following  (conditions  and  none  other: 
that  said  railroad  com|>anies,  or  either  of  them,  shall  con- 
struct a  line  of  railroad  from  some  i>oint  on  the  east  or 
south  line  of  Seward  county,  running  thence  west  or  north 
to  a  point  on  the  valley  of  the  Blue  river,  within  the  dis- 
tance of  one-half  mile  of  the  town  of  Milford;  thence 
north-west  along  the  Blue  valley  to  the  north  line  of 
Seward  counti'^,''  etc. 

This  proposition  speaks  of  two  separate  companies,  on« 
of  which  is  to  be  the  recipient  of  this  donation,  upon  iti 
constructing  one  of  two  distinct  lines  of  railroad. 
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Upon  this  point  we  are  cited  to  eleven  cases — ^three  of 
Illinois^  three  of  Indiana,  two  of  Kansas,  one  of  Iowa, 
one  of  New  Hampshire,  and  one  of  the  supreme  court  of 
the  United  States.     These  cases,  nearly  or  quite  all  of 
them,  arose  out  of  transactions  in  which  two  or  more  rail- 
road companies,  in  most  of  the  cases,  constructing  lines  of 
railroad  crossing  each  other,  entered  into  a  pool,  and  caused 
propositions  to  be  presented  to  the  voters  to  donate  so  much 
to  one  and  so  much  to  the  other,  both  to  be  carried  as  an 
indivisible  proposition.     These  have  been  not  inaptly  called 
"log-rolling  schemes,"  and  the  decisions  have  been  uni- 
formly against  their  legality.     While  it  must  be  readily 
seen  that  the  principle  involved  in  these  cases  is  not  exactly 
applicable  to  the  case  at  bar,  yet  some  of  them  are  not 
entirely  without  value  in  considering  it,  for  the  purpose  of 
illustration. 

In  the  case  of  Monadnoek  Railroad  v.  Peterborough  and 
Peterborough  RaUroad  v.  Peterborough,  49  N.  H.,  281, 
it  seems,  in  March,  1867,  the  town  of  Peterborough  voted 
a  gratuity  of  five  per  cent  of  its  valuation,  and  appropri- 
ated the  same  to  aid  in  the  construction  of  "a  railroad 
from  the  Manchester  &  North  Weare  Eailroad  at  or  near 
Parker's  Station,  through  Peterborough  Center  village  to 
the  Cheshire    railroad   at    or  near  State  Line  Station. 
Nothing  was  done  under  this  vote,  and  it  would  appear 
that  the  railroad  to  which  this  gratuity  was  thus  appropri- 
ated had  been  abandoned  in  the  two  years  following  1867; 
for  in  March,  1869,  an  article  was  inserted  in  the  warrant 
to  see  if  the  town  will  vote  to  appropriate  the  gratuity  of 
five  per  cent  of  its  valuation  (raised  by  a  vote  at  the 
annual  meeting  in  March,  1867),  upon  the  same  conditions 
and  limitations,  specified  in  said  vote  as  a  gift  or  gratuity 
to  any  railroad  corporation  that  will  construct  a  road  to  or 
through  Peterborough  Center  village,  and  will  authorize 
and  instruct  the  town  railroad  committee  to  elect  for  the 
town  to  what  railroad  corporation,  and  in  aid  to  the  con- 


JULY  TERM,  1882.  135 

Jones  y.  Hurlburt. 

struction  of  what  line  of  railroad  said  gratuity  shall  be 
given  and  applied.  *         *         *  At  the  town 

meeting,  the  above  article  was  adopted.  *  *  * 
The  town  committee  soon  met^  and  voted  to  appro- 
priate said  gratoity  to  the  Monadnock  Sailroad^  noti- 
fied said  road  of  that  fact^  which  accepted  the  same 
and  commenced  n^otiations  to  contract  the  building  of 
their  road.  June  11th,  said  committee,  or  a  majority  of 
them,  had  another  meeting  and  reconsidered  their  former 
vote,  and  notified  the  ofiicers  of  the  Monadnock  road  of 
such  reconsideration;  and  August  7th  said  committee,  or  a 
majority  of  the  same,  voted  to  appropriate  this  gratuity  to 
the  Peterborough  Railroad  Company,  which  company  soon 
afler  accepted  the  same,  and  both  companies  have  given 
sufficient  guarantees  that  they  will  perform  on  their  part 
the  conditions  required  by  the  vote  of  the  town.  *  *  * 
Both  the  Monadnock  and  the  Peterborough  railroads  claim 
this  gratuity,  and  have  each  brought  a  suit  to  recover  it, 
and  the  town  resists  both  suits.  *  *  *  Qj^j^  ^j^^ 
town  del^ate  this  power  of  appropriating  the  money  to  a 
particular  road  to  any  committee? 

The  town  could  not  raise  the  money  by  a  committee; 
that  must  be  done  by  the  voters  present,  and  voting  at  the 
town  meeting.  How  must  it  be  appropriated?  The  law 
provides  that  'any  city  or  town  may,  at  a  legal  meHingy 
duly  notified  and  holden,  *  *  *  raise  by  tax  or  loan 
such  sums  of  money,  *  .  *  *  and  may  appropriate  the 
same  to  aid  in  the  construction  of  anv  railroad,  ♦  *  * 
in  such  manner  as  they  shall  deem  proper;  Provided,  that 
two-thirds  of  the  1^1  voters  present  and  voting  at  such 
meeting  shall  vote  therefor.'^' 

Finally  the  court  say:  "We  think  the  vote  of  the  town 
should  designate  the  particular  road  to  aid  which  the  money 
is  appropriated.  There  are  many  considerations  of  public 
policy  that  would  bear  upon  this  question.  If  there  were 
rival  routes,  as  in  this  case,  tlie  friends  of  one  would 
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naturally  oppose  the  other;  but  if  through  tlie  interest  of 
the  railroadj^  the  town  had  got  a  railroad  committee  already 
appointed  that  was  understood  to  be  very  evenly  divided 
between  these  two  or  more  rival  routes,  the  friends  of  all 
these  routes  would  likely  be  united  in  voting  to  refer  the  mat- 
ter of  electing  the  road  to  that  committee  (each  trusting  to 
his  influence  with  the  members  of  the  committee),  and  thus 
carry  a  two-thirds  vote  for  that  measurfc,  when  if  either 
route  was  bi'ought  dirc^ctly  and  specifically  before  the  to\\Ti 
at  its  legal  meeting,  tlui  required  vote  of  two-thirds  could 
not  be  obtained  in  its  favor.  *  *  *  We  think  the 
town  can  no  more  ap))ropriate  this  money  by  a  committee 
than  they  could  raise  it  by  the  same  committee;  that  the 
electing  w^iich  of  two  or  more  roads  should  receive  this 
gratuit}'^  would  be,  in  fact,  appropriating  it,  and  that  this 
can  only  be  done,  as  the  statute  has  provided,  at  the  l^al 
meetings  of  the  town,  and  by  the  legal  voters  present  and 
voting  at  such  meetings."  The  judgment  was  for  the  de- 
fense in  both  cases. 

The  language  of  our  constitution  is :  "No  city,  county, 
town,  precinct,  municipality,  or  other  subdivision  of  the 
state,  shall  ever  make  donations  to  any  railroad  or  other 
works  of  internal  improvement,  unless  a  proposition  so  to 
do  shall  have  been  first  submitted  to  the  qualified  electors 
thereof  at  an  election  by  authority  of  law."  There  cannot 
be  a  donation  without  a  donee,  and  there  can  be  no  doubt 
of  this  proposition,  that  a  grant  to  two  persons  or  corpo- 
rations in  the  alternative  is  insufficient  to  pass  title  in  the 
thing  granted  unless  there  is  power  somewhere  to  elect  be- 
tween such  two  persons  or  corporations  as  to  which  shall 
receive  it.  Here  is  a  donation,  in  terms,  to  "the  Lincoln 
and  Northwestern  railroad  company,  or  the  Blue  Valley 
and  Northwestern  railroad  company."  Who  has  the  power 
to  choose  between  these  two  corporations?  Certainly  not 
the  county  commissioners,  for,  as  in  the  New  Hampshire 
ease,  the  voters  of  the  precinct  could  no  more  delegate  this 
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power  to  the  county  commiRsioners  than  they  could  the 
power  to  make  the  donation  in  the  first  instance.  Indeed, 
in  the  ca«e  at  Iwr  there  is  no  claim  tliat  power  to  designate 
which  one  of  these  <'ori)orations  shall  be  the  recipient  of 
this  donation  has  been  delegated  to  or  lodj^cd  in  any  one. 
The  voters  certainly  have  not  designated  who  shall  be  the 
donee  of  their  bounty.  And  hence  the  conclusion  is  irre- 
sistible  that  the  grant  remains  imjierfect  and  abortive  for 
the  want  of  a  specific  and  certain  grantee. 

It  may  be  said  that  under  the  language  of  our  constitu- 
tion, as  well  as  of  our  statute,  it  is  not  the  coq)oration  that 
is  the  donee  of  city,  county,  precinct,  or  municijMil  aid,  but 
the  work  itself.  But  if  we  look  into  these  propositions  we 
will  find  that  all  of  them,  except  that  to  "  I "  precinct,  des- 
ignate the  work  to  be  performe<l  as  a  condition  precedent  to 
the  delivery  of  said  bonds,  as  one  of  two  separate  and  dis- 
tinct roads,  in  the  alternative.  So  that  the  same  difficulty 
follows  us  to  whatever  point  of  view  we  may  turn. 

The  proposition  submitted  to  the  voters  of  ^'I^'  precinct 
was  free  from  either  of  the  objections  found  or  urged 
against  the  others,  and  as  we  have  seen,  neither  the  county 
bonds  nor  those  of  either  of  the  other  precincts  can  be  sus- 
tained, it  cannot  be  claimed  that  the  count\'  donation  to  the 
Midland  Pacific  railroad,  the  precinct  donation  to  the  same 
road  aggr^ited,  with  the  three  thousand  dollars  voted  to 
the  Lincoln  and  North  western  railroad  company  by  "I^' 
precinct,  exceeds  the  constitutional  limitation  of  ten  per 
cent  of  the  assessed  valuation.  It  appears  from  the  record 
of  the  proc^eedings  of  the  county  commissioners,  at  their 
meeting  of  June  9,  1879,  that  the  vote  on  said  proposition 
to  issue  the  bonds  of  "I"  precinct  in  aid  of  the  construc- 
tion of  the  Linwln  and  Northwestern  railroad  ^vas  duly 
canvassed  by  the  county  clerk  and  two  disinterested  free- 
holders by  him  chosen  for  that  purpose,  and  that  said  prop- 
osition was  bv  such  canvass  declared  carried  bv  a  vote  of 
64  yeas  to  17  nays.     It  also  appears  from  the  stipulation 
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of  facts  signed  by  counsel  for  the  respective  parties  that 
the  line  of  railway  from  the  east  line  of  Seward  county, 
by  way  of  Milford  and  Seward,  to  the  north  line  of  Sew- 
ard county,  was  constructed  by  the  Lincoln  and  North- 
western railroad  company,  defendant,  on  the  line  proposed 
in  said  proposition  for  special  election  submitted  to  the 
electors  of  I  precinct,  and  that  such  line  was  constructed  in 
all  respects  as  required  by  said  proposition  as  a  first-class 
western  railroad,  and  within  the  time'  by  said  proposition 
conditioned  and  required,  and  such  line  so  constructed  has 
been  by  said  company  and  its  lessee  ever  since  maintained 
and  operated  as  by  said  proposition  required.  It  therefore 
seems  to  be  conclusively  shown  that  precinct  lx)nds  to  the 
amount  of  three  thousand  dollars  were  lawfullv  voted  and . 
donated  by  I  precinct  to  the  Lincoln  and  Northwestern 
railroad  company,  and  that  said  company  has  earned  the 
same  by  a  strict  compliance  with  all  the  terms  and  condi- 
tions upon  its  part  to  be  performed  according  to  the  propo- 
sition and  vote. 

This  brings  us  to  the  consideration  of  the  last  point 
made  by  counsel  for  appellee,  which  I  understand  to  be 
tliat  although  all  the  preceding  points  as  to  any  or  the 
whole  of  said  bonds  be  found  in  favor  of  their  legality, 
yet,  as  the  bonds  were  executed  in  violation  of  the  injunc- 
tion, that  the  decree  of  the  district  court  perpetually  en- 
joining the  same  and  directing  that  they  be  canceled  and 
destroyed  should  be  affirmed.  Counsel  say  in  their  brief: 
"So  that,  as  we  insist,  even  were  the  appellant  entitled  to 
this  amount  of  bonds,  or  a  portion  of  these  subsidies,  it 
could  not  on  apjxjal  in  this  case  obtain  these  bonds  so  is- 
sued. These  bonds,  i&sucd  in  violation  of  the  process  of 
the  courts,  mast  be  canceled  and  the  parties  left  to  seek 
their  remedies  as  if  these  bonds  had  not  been  signed,  and 
these  bonds,  fraudulently  signed  and  executed,  must  be  de- 
stroyed." There  is  no  doubt  upon  the  authorities  cited, 
and  others,  that  when  a  party  has  actual  notice  that  a  writ 
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of  injunction  has  been  issued  against  him,  or  ordered  to  be 
issued,  either  in  writing  by  an  officer  authorized  tb  order 
its  issuance  or  orally  by  a  judge  on  the  bench,  he  is  as 
much  bound  to  obev  its  commands  as  he  is  after  the  writ 
has  been  actually  served  on  him.  But  this  is  as  far  as  any 
of  the  cases  go.  The  evidence  is  to  the  eifect  that  the 
county  commissioners,  or  some  of  them,  and  Mr.  Galey 
"expected  to  have  an  injunction"  acconling  to  the  witness 
Sperk's  testimony,  according  to  that  of  Squire  McOay  "as 
I  understood  the  object,  there  had  been  an  injunction  served 
on  thiem,  or  they  stated  they  expected  one."  Whatever 
may  be  said  of  the  spectacle  of.  a  board  of  county  («m- 
mlssioners  with  a  deputy  clerk  and  the  county  seal  levan- 
ting to  a  neighboring  county  for  the  purpose  of  discharging 
official  business — and  we  do  not  think  that  such  eonchu^t  on 
the  part  of  any  of  the  actors  in  it  has  been  or  is  likely  to 
be  too  severely  condemned — ^xet  it  neitlier  amounted  to  a 
contempt  of  court  nor  the  violation  of  an  injunction  of 
which  none  of  the  parties  had  knowledge  or  information 
as  to  its  i8suan<«  or  allowanw. 

The  alleged  infirmity  in  the^^  I  precnnct  bonds,  then,  is 
reduced  to  this,  that  they  were  in  fact  signed  by  the  chair- 
man and  impr(»s<iHl  with  the  county  seal  at  a  place  outside 
of  Seward  countv. 

The  case  of  Toicn  of  Weyavicefja  v.  AyUng,  99  IT.  S.  Su- 
preme Court,  112,  seems  to  be  somewhat  -i  n  ix)in t.  That  was 
an  action  at  law  whennn  the  holder  of  unpaid  coupons,  for 
interest  due  on  certain  bonds  issued  bv  said  town  to  aid  the 
construction  of  the  Wisconsin  Central  Railroad,  recovered 
a  judgment  thereon,  and  the  town  took  the  ca^^  to  the  su- 
preme court  on  error.  The  chief  justice  delivered  the 
opinion  of  the  court,  in  which  he  says:  "  *  *  The 
legal  voters  of  the  town,  by  a  vote  duly  taken  }>ni*suant  to 
authority  for  that  purpose,  directed  the  issue  of  the  nego- 
tiable bonds  in  controversy.  As  soon  as  this  vote  was  given, 
it  became  the  duty  of  the  chairman  of  the  board  of  super- 


140      SUPREME  COURT  OF  NEBRASKA, 


Jones  V.  Hurlburt. 


visors,  and  the  clerk  of  the  town,  to  cause  the  bonds  to  be 
made  out  and  delivered  to  the  railroad  company.     Such 
was  the  requirement  of  the  statute  under  which  the  vote  of 
the  town  was  taken.     The  designated  officers  had  no  dis- 
cretion in  the  premises.     After  the  vote  an  appropriate 
form  of  bond  and  coupons  was  lithographed  and  printed^ 
with  blanks  in  the  bond  for  the  signatures  of  the  chairman 
and  clerk.     As  printed,  the  bonds  bore  date  June  1,  1871. 
At  that  time  Fenelon  was  chairman  and  Verke  clerk.    The 
signatures  of  these  officers  were  lithographed  and  printed 
on  the  a>upons.     Before  the  bonds  were  actually  signed  by 
Verke  he  had  resigned  his  office  and  moved  out  of  the 
town.     Another  clerk  had  l)eon  appointed  and  qualified  in 
his  place.     Apparently  to  save  the  expense  of  a  new  litho- 
graph and  another  printing  of  the  bonds,  Verke,  after 
going  out  of  office,  affixed  his  signature  to  those  bonds 
which  had  been  printed.     These  bonds,  so  signed  by  Verke 
and  by  Fenelon,  who  actually  was  chairman  at  the  time, 
were  taken  by  Fenelon  and  delivered  to  the  railroad  com- 
pany.     This  having  been  done.  Ay  ling,  the  defendant  in 
error,  purchased  the  bonds,  to  which  the  coupons  sued  on 
were  attached,  and  paid  their  full  value,  without  notice  of 
any  claim  of  defence  to  their  due  execution.     Under  the«e 
circumstances  we  think  the  town  is  estopped  from  proving 
that  Verke  in  fact  signed  the  bonds  after  he  went  out  of 
office.     If  Ay  ling  had  put  himself  upon  enquiry  when  he 
made  his  purchase  he  would  have  found,  1,  that  the  town 
had  authority  to  vote  the  bonds;  2,  that  the  necessary  vote 
had  been  given ;  3,  that  at  the  date  of  the  bonds  Verke 
was  clerk  and  Fenelon  chairman;  4,  that  their  signatures 
werc  genuine;  and  5,  that  the  bonds  had  actually  been  de- 
livei'ed  to  the  railroad  company  by  Fenelon  who  was  at  that 
time  chairman     *     *     *     There  is  no  pretence  that  the 
obligation  of  these  bonds  is  other  or  different  from  that 
authorized  by  the  voters.     So  far  as  the  record  shoAVS,  the 
town  has  received  and  retains  the  consideration  for  which 
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they  were  voted  *  *  *  ^>  The  judgment  was 
affirmed. 

The  above  authority  is  quoted  for  the  purpose  of  show- 
ing that  it  is  not  deemed  of  importance  when  or  where  the 
mere  mechanical  work  of  preparing  the  bonds  for  delivery, 
in  accoixiance  with  a  vote  taken  pursuant  to  law,  is  per- 
formed. Here  was  an  action  at  law  on  a  coui)on,  the  sig- 
natures to  which  were  produced  by  a  mechanical  contriv- 
ance, out  of  the  town,  and  out  of  the  state  in  which  tlie 
town  is  situated.  And  the  bond  itself,  which  gave  vitality 
to  the  coupon,  was  signed  by  the  town  clerk  outside  of  the 
town  whose  bond  it  was,  and  more  than  forty  days  after  he 
had  gone  out  of  office.  Yet  none  of  these  objections  were 
deemed  of  any  imjwrtance.  The  only  two  important 
points  were  declared  to  be,  that  the  bonds  had  been  voted 
at  a  legal  election  under  competent  authority  on  a  fair  prop- 
osition legally  submitted,  and  bonds  of  the  kind,  denomi- 
nation, and  character  voted  had  been  delivei'ed  by  the 
competent  authority  to  the  corporation  to  which  they  were 
voted. 

If  I  am  not  wrong  in  the  above  conclusion,  then  it  would 
appefir  both  idle  and  wasteful  to  cancel  or  desti'oy  the  I 
precinct  bonds,  because  upon  their  cremation  it  would  im- 
mediately become  the  duty  of  the  board  of  county  commis- 
sioners of  Seward  county  to  prepare  others  the  exact  coun- 
terj)art  of  them  and  deliver  them  to  the  Lincoln  &  North- 
western Raikoad  Company.  Courts  of  equity  look  to  tlie 
suljstance  rather  than  to  the  form.  They  will  not  follow 
a  circuitous  path  when  the  desired  point  may  be  reached  by 
a  straight  road. 

It  is  a  well-known  rule  that  a  court  of  equit}',  having 
obtained  jurisdiction  of  a  cause  for  the  purpose  of  an  ac- 
counting, will  retain  it  for  the  purpose  of  rendering  full 
and  entire  justice  between  the  parties,  etc.  I  think  that  it 
is  within  the  spirit  of  our  code  to  ap[)ly  this  rule  to  all 
cases  of  equity  jurisdiction.     It  tends  to  prevent  a  mul- 
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tiplicity  of  actions,  to  a  saviug  of  un necessary  costs,  and  to 
more  speedy  justice. 

The  decree  of  the  district  court  is  therefore  affirmed, 
except  that  in  so  far  as  the  same  in  any  manner  relates  to  the 
bonds  voted  by  I  pi'ecinct,  of  said  county  of  Seward,  the 
said  decree  is  modified  so  that  it  shall  be  the  dutv  of  the 
clerk  of  the  district  court  of  Seward  county  to  forthwith 
deliver  the  said  three  thousiuid  dollars  in  bonds  voted  by 
said  I  precinct  to  the  lx>ard  of  county  commissioners  of 
Seward  county.  And  immediately  upon  the  receipt  of  said 
bonds  by  said  board,  it  shall  be  the  duty  of  said  board  and 
of  the  chairman  thereof  to  deliver  the  said  bonds  to  the 
defendant,  the  Lincoln  &  Northwestern  Railroad  Company. 

And  the  said  decree  is  further  modified  in  this,  that  de- 
fendant sliall  pay  six-sevenths  of  the  costs  of  said  action  as 
well  in  this  court  as  in  the  court  below,  and  the  plaintiff' 
shall  pay  one-seventh  of  all  such  costs. 

Decree  accordingly. 
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Eliza  Pettit  et  al.,  plaintiffs  in  error,  v.  Robert 
W.  Black,  defendant  in  error. 

1.  Will :  EViDKNCE  OP  TITLE.  A  wiU  is  not  admissible  as  evi- 
dence of  title  to  real  estate,  unless  it  has  been  admitted  to 
probate ;  bat  in  case  of  open,  exclusive,  adverse  possession  for 
more  than  ten  years,  it  may  be  sufficient  as  a  claim  of  right 
under  the  statute. 


Forcible  Entry 
tion  of  forcible 
defendants  of  an 
deprive  a  justice 
but  if  it  should 
involved  was  one 
the  case  most  be 


and  Detention :  jurisdiction.  In  an  ac> 
entry  and  detention  the  mere  filing  by  the 
answer  claiming  title  to  the  premises  will  not 
of  the  peace  or  county  judge  of  jurisdiction; 
appear  fix>m  the  evidence  that  the  question 
of  title  and  not  for  possession  of  the  premises, 
dismissed. 
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3.  Exoaptions.     Unle»t  exceptions  have  been  taken  in  the  trial 

court  to  the  adniiHsion  or  refusal  to  admit  tetttiniony^  no  error 
can  be  predicated  thereon. 

4.  Evidence  examined  and  held  to  sustain  the  judgment. 

EitROR  to  the  district  court  for  C-ass  county,  where  tlie 
eiiu8e  was  heard  before  Pound,  J.  The  facts  appear  in 
the  opinion. 

C  A,  Baldwin,  for.  plaintiifs  in  error. 

The  rights  of  Mrs.  Pettit  to  the  hind  were  not  determined 
in  the  ca<e  of  PettU  v.  Blacky  8  Neb.,  52.  She  was  not  a 
party,  and  is  not  bound.  Brov>n  v,  Wyncoop^  2  Blaokf., 
2f*J0.  Lenox  v.  Netrobe,  Hump.,  251.  Ex  parte  Hoicard, 
9  Wall.,  176.  Freeman  on  Judgments,  see.  171  a.  The 
mortgages  referred  to  do  not  in  any  manner  affect. this 
action.  The  land  was  not  sold  under  the  mortgages.  A 
j)i\K«(»ding  in  rem.  is  against  the  thing  itself.  The  case  in 
8  Neb.,  52,  was  an  action  to  quiet  title.  It  was  a  pro- 
ceeding in  personam.  It  was  not  a  suit  against  the  land. 
The  land  was  not  even  in  default  to  the  state  of  its  taxes. 
Mrs.  Pettit  is  not  estopped.  Parker  v.  Barker,  2  Met., 
423. 

George  W.  Covell  and  Sam  M.  Chapnum,  for  defendant 
in  error. 

The  adjudication  was  a  proceeding  in  rem.  The  land 
was  condemned  to  pay  the  claim  of  the  state,  or  John 
Black,  who  was  subrogated  to  all  the  rights  of  the  state. 
It  was  a  transaction  between  the  court  and  tlie  purchaser. 
Hurt  V.  Stvll,  4  Md.  Ch.,  391.  Iglehart  v.  Anniger,  1 
Bland,  527.  Fonnan  v.  Hunt,  3  Dana,  622.  Campbell  v. 
Johnson,  4  Dana,  186.  Robert  Black  does  not  claim  the 
title  of  the  Pettits;  he  claims  one  paramount — ^the  para- 
mount right  of  the  state  to  seize  and  dispose  of  the 
property  in  default  of  the  owner,  whoever  he  or  she  may 
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be.  More  v.  SchuUz,  13  Penii.  State,  102.  Beauregard  v. 
New  Orleatis,  18  How.,  502.  Mrs.  Pettit  is  estopped,  and 
caunot  call  in  question  the  title  of  Robert  Black  in  a  colat- 
teral  proceeding,  irregg  v.  WeUsy  10  Ad.  &  E.,  90.  Whit- 
man t\  Boiling  J  47  Gra.,  125.  Baslier  r.  Wolfe,  59  111., 
470.  Treadway  v.  The  Sioux  City  &  Bacific  R.  iJ.,  39 
Iowa,  663. 

Maxwell,  J. 

This  is  an  action  of  forcible  detention.  It  was  brought 
in  the  county  court  of  Cass  county,  and  judgment  rendered 
in  favor  of  the  defendant.  The  case  was  taken  on  error 
to  the  district  court,  where  the  judgment  was  affirmed. 
The  plaintifis  bring  the  case  into  this  court  by  petition  in 
error.  The  errors  assigned  in  the  district  couit  were  the 
following: 

1.  The  court  had  no  jurisdiction  to  try  and  determine 
the  case. 

2.  "The  judgment  was  not  according  to  law,  but  was 
in  express  and  open  violation  of  law. 

3.  "The  court  erred  in  the  admission  of  certain  testi- 
mony against  the  objection  and  exceptions  made  at  the 
time  by  these  plaintiils. 

4.  "The  court  erred  in  refasing  to  admit  certain  evi- 
dence offered  on  the  part  of  and  in  behalf  of  these  plain- 
tiffs. 

5.  "The  judgment  was  against  these  plaintifis,  when 
by  the  law  of  the  land  it  should  have  been  for  them  and 
against  said  Black. 

6.  "There  are  many  and  manifest  errors  existing  and 
appearing  of  record  in  said  case." 

The  question  to  be  determined  in  this  court  is,  did  the 
district  court  err  in  overruling  these  assigmnente  of  error? 

This  case  grew  out  of  that  of  BettU  v.  Black,  8  Neb.,  52. 
That  '\>'as  an  action  by  H.  H.  Pettit,  the  husband  of  Elissa 
Pettit,  and  one  of  the  plaiutii&  in  error  in  this  case,  to 
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have  certain  tax  deeds  to  John  Black  declared  invalid  for 
various  causes^  which  were  set  forth  with  great  particularity 
in  the  petition^  the  principal  ground  being  that  the  plain- 
tiff, "during  all  of  the  years  1870,  1871,  and  1872,  the 
years  in  which  the  taxes  for  which  the  land  was  sold 
became  delinquent,  resided  on  said  lands  with  his  family, 
and  owned  and  had  in  his  possession  on  said  real  estate 
sufficient  personal  property  out  of  which  the  said  treasurer 
could  have  made  said  taxes  by  seizure  and  sale,  but  that 
said  trejisurer  made  no  attempt  or  effort  to  collect  said  taxes 
out  of  said  personal  property."  PettU  v.  Black,  8  Neb., 
57.  Black,  in  his  answer  in  that  case,  denied  the  owner- 
ship of  Pettit  in  the  real  estate  in  question,  and  denied  that 
Pettit  had  sufficient  personal  property  out  of  which  the 
taxes  could  have  been  collected  by  seizure  and  sale,  and 
claimed  that  he  (Black)  was  the  owner  of  said  premises  by 
virtue  of  said  tax  deeds,  but  prayed  the  court  to  decree,  in 
case  the  tax  deeds  were  declared  invalid,  that  he  have  a 
lien  upon  said  land  for  the  purchase  money  and  interest, 
together  with  subsequent  taxes  paid  on  said  land,  and  that 
the  same  be  foreclosed.  The  district  court  found  one-third 
of  said  real  estate,  and  no  more,  belonged  to  H.  H.  Pettit,  and 
entered  a  decree  setting  aside  said  tax  deeds  of  Black  as  to 
one  undivided  third  part  of  said  premises,  and  no  more. 
Both  parties  appealed  to  this  court. 

In  that  case  there  was  testimony  tending  to  show  that 
Pettit  was  the  owner  of  this  land,  and  his  wife  \^'as  called 
by  him  as  a  witness,  and  testified  that  during  a  poiiion  or 
all  of  the  time  that  said  taxes  were  due,  her  husband  had 
sufficient  personal  property  in  Cass  county  out  of  which 
the  county  treasurer  could  have  collected  the  taxes  in  ques- 
tion. Black  objected  in  that  action  that  Mrs.  Pettit  was 
not  made  a  party.  The  court  in  considering  that  question 
say  (page  59):  "While  she  does  not  join  in  this  action  as 
a  party  plaintiff,  she  will  be  presumed  to  have  acquiesced 
in  the  same  as  being  brought  for  her  benefit,  as  well  as  that 
12 
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of  her  husband.  The  title  of  the  plaintiif  is  good  to  the 
whole  of  said  real  estate,  as  against  the  defendant,  and  for 
the  purposes  of  this  action.'' 

In  that  action  it  was  not  allied  or  claimed  that  Mrs. 
Pettit  had  any  personal  property  out  of  which  the  taxes 
could  have  been  collected,  and  but  for  the  fact  that  H.  H. 
Pettit  had  personal  property  within  the  county  from  which 
the  treasurer  could  have  collected  the  taxes  for  which  the 
land  was  sold,  the  tax  deeds  would  have  conveyed  the 
tide.  The  court,  therefore,  following  the  case  oi^  Johnson 
V.  Hahn,  4  Neb.,  139,  finding  from  the  evidence  in  the 
record  that  H.  H.  Pettit  had  such  personal  property,  set 
the  tax  deeds  aside  and  permitted  the  parties  to  redeem 
within  six  months  by  pa}dng  the  purchase  money  and 
twelve  per  cent  interest,  the  decree  being  entered  in  thin 
court 

As  the  reason  for  the  decree,  the  court  say  (pages  61-2): 
'^As  between  John  Black  and  the  county  of  Cass,  the  case 
is  different.  The  county  was  possessed  of  a  lien  upon  the 
lands  of  Pettit  for  taxes;  the  county  treasurer,  acting  in  a 
capacity  quite  analogous  to  that  of  agent  of  the  county,  sold 
the  lands  to  Black.  Now  while  this  sale  was  inoperative 
to  pass  even  an  inchoate  title  to  the  lands,  together  with 
the  receipt  and  retention  of  the  money  from  Black,  it  was 
sufficient  as  the  foundation  for  the  ratification  by  the  county 
of  the  sale  and  transfer  of  its  lien  for  these  taxes  to  him. 
It  will  be  presumed  that  the  county  treasurer  paid  the 
money  received  from  Black  into  the  county  treasury,  and 
that  the  county,  having  retained  the  same  for  several  years, 
has  ratified  the  acts  of  her  officer  in  respect  to  the  6ame. 
Black  will  therefore  be  subrogated  to  all  the  rights  of  the 
county  in  the  premises."  A  mandate  was  sent  from  this 
court  to  the  district  court  of  Cass  county  to  carry  the  decree 
into  efiect.  The  premises  not  being  redeemed,  |t  sale  was 
had,  and  the  premises  sold  to  Robert  W.  Black.  The  sale 
was  reported  to  the  court  and  confirmed,  and  a  deed  ordered, 
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and  the  sheriff  was  ordered  to  put  the  purchaser  in  posses- 
sion. A  deed  was  duly  made  by  the  sheriff  to  the  defend- 
ant, but  as  the  plaintifis  herein  refused  to  give  possession 
this  action  was  brought. 

On  the  trial  of  the  case  in  the  county  court,  Black,  to 
maintain  the  issues  on  his  part,  introduced  in  evidence  the 
decree,  as  follows:  "Upon  consideration  whereof,  the  court 
finds  the  title  of  all  the  lands  described  in  the  petition  to 
be  in  plaintiff.  That  the  advertisement,  sale,  and  convey- 
ance of  said  lands  for  taxes  are  null  and  void  and  of  none 
efiect;  that  the  defendant  is  entitled  to  a  lien  for  the  amounts 
paid  in  the  petition,  together  with  interest  thereon  from  the 
time  the  same  severally  became  delinquent  on  the  first  day  of 
May  each  year  respectively,  at  the  rate  of  twelve  per  cent 
per  annum  as  follows,  to-wit:  For  the  year  1870,  $29.60; 
for  the  year  1871,  $28.79;  for  the  year  1872,  $28.53;  for 
the  year  1873,  $21.77;  for  the  year  1874,  $39.31;  for  the 
year  1876,  $62.92;  for  the  year  1876,  $25.82 ;  for  the  year 
1877,  $38.98.  It  is  therefore  considered  adjudged  and  de- 
creed by  the  court  thai,  in  case  said  plaintiff  fail  for  the 
period  of  six  months  from  the  date  of  this  decree  to  pay 
into  the  hands  of  the  derk  of  this  court  the  said  several 
sums  of  money,  with  interest  thereon  as  aforesaid,  that  an 
order  issue  commanding  the  sheriff  of  Cass  county  to 
appraise  and  sell  the  lands  described  in  the  petition, 
to-wit:  The  north-east  quarter  of  section  nine,  town 
twelve,  and  also  the  south  half  of  the  south-east  quarter 
of  section  four,  town  twelve,  all  in  range  thirteeil,  east  of 
the  sixth  principal  meridian,  in  manner  provided  by  law 
for  sale  of  real  estate  upon  the  foreclosure  of  a  mortgage.'' 
Also,  the  journal  entry  in  the  sam^  case  in  the  district  court 
of  Oass  county,  from  which  it  appears  that  the  amount  of 
taxes  due  May  Ist,  1879,  was  $447.43.  And  that  in 
case  of  the  non-payment  of  said  sum  the  district  court 
directed  an  order  of  sale  to  issue  on  the  seventh  day  of 
May,  1879,  requiring  the  sheriff  to  appraise,  advertise,  and 
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sell  said  land  as  upon  foredosui^e  of  mortgage,  etc.  Black 
also  introduced  in  evidence  a  journal  entry  of  said  court 
showing  a  confirmation  of  the  sale,  and  an  oixier  to  the 
sheriff  to  make  a  deed  and  put  the  purchaser  in  possession 
of  the  premises.  Also^  the  sheriff's  deed.  The  deed  con- 
tains tlie  following^  among  other  recitals:  ''And,  whereas, 
the  said  sheriff  as  aforesaid,  under  and  by  virtue  of  said 
order  of  sale  did,  on  the  eleventh  day  of  August,  a.d. 
1879,  at  the  south  door  of  the  court-house  in  said  county 
of  Cass,  that  being  the  place  where  the  last  term  of  the 
district  court  was  held,  having  first  summoned  two  disin- 
terested freeholders,  residents  of  said  Cass  county,  and  having 
administered  to  them  an  oath  impartially  to  appraise  said 
lands  and  tenements  upon  actual  view  thereof,  and  the  said 
sheriff,  together  with  the  said  freeholders,  having  made  an 
appraisement  in  writing  of  said  lands  and  tenements,  and 
having  first  given  due  and  legal  notice  of  the  time  and 
place  of  said  sale  for  not  less  than  thirty  days  prior 
thereto  in  the  Nebraska  Heraldy  a  newspaper  printed  in 
and  in  general  circulation  in  said  county  of  Cass,  did  sell 
the  said  lands  and  tenements  at  public  auction  to  Robert 
W.  Black,  for  the  sum  of  fifteen  hundred  and  eighty-five 
dollars,  he  being  the  highest  bidder  therefor,  and  said  last 
mentioned  sum  being  not  less  than  two-thirds  of  the 
appraised  value  thereof,  which  sale  was  afterward,  at  the 
November  term  of  said  district  court,  a.d.  1879,  examined 
and  confirmed  by  the  said  court,  and  the  said  R.  W.  Hyers, 
sheriff  of  Cass  county,  ordered  by  the  said  court  to  make  a 
deed  of  the  said  lands  and  tenements  to  the  said  Robert 
W.  Black." 

There  were  also  certain  orders  of  sale  upon  the  fore- 
closure of  mortgages  in  the  hands  of  the  sheriff  which  are 
not  involved  in  this  case,  but  will  explain  why  more  land 
than  sufficient  to  satisfy  the  amount  of  taxes  due  was  sold. 
Black  also  introduced  other  evidence  tending  to  show  his 
right  to  the  possession  of  the  land,  and  that  the  plaintiffi 
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in  error  kept  him  out  of  the  poasession.  H.  H.  Pettit  filed 
an  answer  disclaiming  title.  Eliza  Pettit  filed  the  follow- 
ing answer: 

^' And  now  comes  the  said  Eliza  Pettit,  one  of  the  above 
named  defendants,  and  says  that  she  is  now  and  ever  since 
the  year  1858  has  been  in  the  actual,  open,  and  notorious 
pbssession  of  the  premises  in  plaintiff's  complaint  filed 
herein.  That  she  is  now,  and  ever  since  the  date  last 
named  above  mentioned,  has  had  the  legal  and  equitable 
title  to  the  undivided  one-third  of  said  premises;  that  her 
said  title  is  of  record  in  the  records  of  said  county;  that 
her  said  title  and  interest  are  now  in  full  force  rnd  opera^ 
tion,  and  she  at  no  time  has  parted  with  her  said  interest 
and  title,  nor  has  the  sam6  been  determined  against  her  by 
the  decision  of  any  court;  that  her  claim  to  said  premises, 
and  her  said  title  to  the  same  are  now  pending  in  the  dis- 
trict court  of  this  county  in  a  suit  wherein  she  is  plaintiff, 
and  Robert  W.  Black,  this  plaintiff,  and  others  are  defend- 
ants; that  said  suit  was  pending  and  commenced  long 
before  the  commencement  of  this  action.  Wherefore  she 
says  this  court  has  not  jurisdiction  to  tiy  and  determine 
this  matter,  and  she  prays  this  suit  be  dismissed.'' 

To  sustain  the  answer  the  plaintififs  in  error  offered  in 
evidence  a  copy  of  the  will  of  A.  J.  Todd,  dated  Januan- 
7th,  1858.     This  instrument  was  indorsed  as  follows: 

'^  In  probate  coui*t  this  fourteenth  July,  1858,  came  Charles 
H.  Wolcot,  and  being  sworn,  says  that  the  above  writing  is 
the  will  of  A.  J.  Todd,  and  that  he  saw  the  said  deceased 
write  his  name  thereto.  Therefore,  this  will  by  me  ap- 
proved as  the  will  of  A.  J.  Todd,  of  Cass  county,  N.  T.*' 

There  is  no  signature  to  this  indorsement,  nor  anything 
to  show  by  whom  it  was  written.  The  will  was  objected 
to  on  behalf  of  Black  because  it  was  not  proven  or  admit- 
ted to  probate,  and  no  foundation  was  laid  for  its  intro- 
duction, and  there  was  no  legal  will.  The  objections  were 
overruled,  and  the  copy  of  the  will  admitted.    H.  H.  Pettit 
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also  testified  that  he  married  Eliza  Todd  in  1861,  and  had 
lived  with  her  on  the  place  sinoe  that  time,  and  that  no 
proceedings  had  been  against  her  to  recover  possession  of 
the  premises. 

There  is  also  the  following  stipulation  in  the  record: 
'^It  is  hereby  stipulated  that  the  decree  in  proceedings  in 
suit  of  i2o&.  (?.  Doom  v.  H,  H.  PettU  and  Eliza  Pettit  in 
the  district  court  during  the  year  18...,  and  the  decree  in 
foreclosure  in  favor  of  John  Fitzgerald  in  the  district 

court  of  Cass  county,  rendered  in  187..,  at  the 

term  of  said  district  court,  in  which  H.  H.  Pettit 

and  Eliza  Pettit  were  defendants,  in  which  mortgage  deeds 
in  favor  of  said  plaintiffi,  R.  6.  Doom  and  John  Fitz* 
gerald,  executed  by  said  H.  H.  Pettit  and  Eliza  Pettit, 
were  foreclosed,  upon  the  real  estate  in  controversy  in  this 
suit,  were  subsisting  liens  upon  said  real  estate,  for  the 
possession  of  which  this  action  is  brought,  and  that  orders 
of  sale  were  issued  upon  said  decrees,  and  were  in  the 
hands  of  the  sheriff  of  Cass  county  at  the  date  of  the  sale 
of  said  premises  to  plaintiff,  Robert  Black.'^ 

Sec.  143  of  chap.  17  of  the  General  Statutes  provides 
that:  ^^No  will  shall  be  effectual  to  pass  either  real  or  per- 
sonal estate  unless  it  shall  have  been  duly  proved  and 
allowed  in  the  probate  court,  as  provided  in  this  chapter, 
or  on  appeal  in  the  district  court,  and  the  probate  of  the  will 
of  real  or  personal  estate  as  above  mentioned  shall  be  con- 
clusive as  to  its  due  execution.'^ 

Sec.  160  provides  that:  "Every  will,  when  proved  as 
provided  in  this  subdivision,  shall  have  a  certificate  of  such 
proof  indorsed  thereon  or  annexed  thereto,  signed  by  the 
judge  of  probate  and  attested  by  his  seal;  and  every  will 
so  certified,  and  the  record  thereof  or  a  transcript  of  such 
record,  certified  by  the  judge  of  probate  and  attested  by  his 
seal,  may  be  read  in  evidence  in  all  courts  within  this  state 
without  further  proof." 

Sec.  161  provides  that:  "An  attested  copy  of  eveiy  will 
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devising  lands,  or  any  interest  in  lands,  and  of  the  probate 
thereof,  shall  be  recorded  in  the  registry  of  deeds  of  the 
ooanty  in  which  the  lands  thereby  devised  are  situated." 

The  county  court  having  admitted  a  copy  of  the  pur- 
ported will  in  evidence  over  Black's  objection,  and  as  he  is 
not  here  complaining,  the  case  will  stand  precisely  as 
though  the  loss  of  the  original  had  been  proved  and  llie 
copy  rightfully  admitted  in  evidence.  But  the  copy  can 
have  no  greater  force  than  the  original  as  evidence  of  title 
under  our  statute,  where  it  had  not  been  admitted  to  pro- 
bate. 

Probate  of  a  will  is  defined  to  be:  "The  proof  before 
an  officer  authorized  by  law  that  an  instrument  offered  to 
be  proved  or  recorded  is  the  last  will  and  testament  of  the 
deceased  person  whose  testamentary  act  it  is  alle^i^  to  be.'' 
2  Bouv.  Law  Diet.,  378.  In  other  words,  probate  is 
proving  the  instrument  purporting  to  be  a  will  to  have 
been  signed  by  the  testator  in  the  presence  of  at  least  two 
witnesses,  who  at  his  request  signed  the  same  as  witnesses; 
and  that  the  testator,  at  the  time  of  the  execution  thereof, 
was  of  sound  mind.  The  statute  provides  that  notice  of 
the  time  of  proving  the  will  shall  be  given  to  all  persons 
interested  in  the  estate,  and  thus  an  opi)ortunity  given  to 
all  persons  interested  therein  to  appear  and  contest  the 
same. 

Sec.  141  of  the  chapter  entitled  " decedents''  provides 
that :  "  If  no  person  shall  appear  to  contest  the  probate 
of  a  will  at  the  time  appointed  for  that  purpose,  the  court 
may,  in  its  discretion,  grant  probate  thereof  on  the  testi- 
mony of  one  of  the  subscribing  witnesses  only,  if  such  a 
witness  shall  testify  that  such  will  was  executed  in  all  par- 
ticulars as  required  in  this  chapter,  and  that  the  testator 
was  of  sound  mind  at  the  time  of  the  execution  thereof." 

Sec.  142  provides  that:  "If  none  of  the  subscribing 
witnesses  shall  reside  in  this  state  at  the  time  appointed  for 
proving  the  will,  the  court  may,  in  its  discretion,  grant 
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probate  thereof,  admit  the  testimony  of  other  witoesseB  to 
prove  the  sanity  of  the  testator  and  the  execution  of  the 
will,  and,  as  evidence  of  the  execution  of  the  will,  may 
admit  proof  of  the  handwriting  of  the  testator,  and  of  the 
subscribing  witnesses/' 

The  statute  has  provided  a  special  tribunal  and  conferred 
upon  it  original  jurisdiction  in  the  probate  of  wills,  and 
has  provided  what  proof,  and  the  d^ree  thereof,  required 
to  establish  the  validity  of  the  execution  of  the  instru- 
ment and  the  sanity  of  the  testator,  and  has  provided  that 
upon  this  proof  the  probate  court  may  admit  a  will  to  pro- 
bate, and  declares  that  ''no  will  shall  be  effectual  to  pass 
either  real  or  personal  estate  unless  it  shall  have  been  duly 
proved  and  allowed  in  the  probate  court."  Now,  will  an 
instrument  which  has  not  been  proved,  that  bears  upon  its 
face  no  evidence  whatever  of  validity,  have  the  effect  of  a 
valid  instrument  duly  proved?  If  so,  the  law  relating  to 
the  probate  of  wills  provides  for  a  needless  proceeding. 

In  Rex  V.  Ink.,  4  T.  R.,  258,  Lord  Kenyon  said:  "We 
cannot  receive  any  other  evidence  of  there  being  a  will  in 
this  case  than  such  as  would  be  sufficient  in  all  other  cases 
where  titles  are  derived  under  a  will;  and  nothing  but  the 
probate  or  letters  of  administration,  with  the  will  annexed, 
are  legal  evidence  pf  the  will.''  This  language  was  re- 
peated and  approved  by  the  supreme  court  of  the  United 
States  in  Armatrong  v.  Lear,  12  Wheat.,  175-6. 

A  will,  therefore,  which  has  not  been  admitted  to  pro- 
bate is  not  evidence  of  title.  The  reason  is,  the  statute  has 
provided  the  mode  of  establishing  the  validity  of  the  will 
and  the  court  to  determine  the  same,  and  until  such  court 
has  declared  it  a  valid  will  it  is  not  evidence  in  favor  of 
the  party  claiming  under  it  And  these  provisions  are 
reasonable,  as  they  provide  the  mode  to  establish  the 
authenticity  of  the  instrument  and  the  sanity  of  the  testar 
tor,  and  make  the  will  a  matter  of  public  record. 

But  it  is  said  that  the  will,  if  ineffectual  to  pass  the  title, 
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is  still  sufficient  for  a  title  bj  adverse  possession.  This  is 
true  if  her  possession  has  been  of  such  a  character  as  to 
constitute  adverse  possession.  The  only  proof  upon  that 
point  is  that  of  H.  H.  Pettit,  who  testifies :  "  I  lived  with 
her  on  the  place  since  1861."  To  constitute  adverse  po6> 
session  there  must  have  been  open,  visible,  notorious,  ex- 
clusive, adverse  possession  of  the  premises  for  ten  years 
before  the  commencement  of  the  action.  At  the  time  of 
the  marria^  of  the  plaintiffs  in  error  in  1861  the  common 
law  as  to  the  rights  of  husband  and  wife  prevailed  in  this 
state,  except  in  a  few  particulars,  of  which  this  is  not  one. 
At  common  law,  if  the  wife  is  seized  of  an  estate  in  lands 
the  husband,  upon  the  marriage,  becomes  seized  of  the 
freehold  jure  uxoriSy  and  he  takes  the  rents  and  profits 
during  their  joint  lives.  And  where  the  wife  at  the  time 
of  marriage  has  an  estate  for  her  life,  or  the  life  of  another 
person,  her  husband  becomes  seized  of  such  estate  by  right 
of  his  wife,  and  is  entitled  to  the  profits  during  marriage. 
2  Kent  Com.,  134.  And  the  husband  upon  marriage  be- 
comes possessed  of  the  chattels  .real  of  the  wife,  as  leases 
for  years,  and  the  law  gives  him  power  without  her,  to  sell, 
assign,  mortgage,  or  otherwise  dispose  of  the  same  as  he 
pleases  by  any  act  of  his  in  his  lifetime.  Id.  The  com- 
mon law  continued  in  force  until  1871,  and  until  that  time 
at  least  the  possession  of  the  wife  was  the  possession  of  the 
husband.  Here  the  adverse  possession  is  sought  to  be  set 
up  against  the  husband ;  but  there  is  a  failure  of  proof 
upon  that  point.  Neither  does  the  answer  of  Eliza  Pettit 
constitute  a  defense  to  this  action. 

The  answer  purports  to  set  up  three  defenses:  First, 
Adverse  possession;  Second^  Record  title;  Third y  Another 
action  pending.  It  does  not  state  an  interest  by  adverse 
possession,  because  there  are  no  all^ations  that  the  posses- 
sion was  adverse  and  exclusive.  And  the  statement  that 
she  had  the  l^al  and  equitable  title  to  one  undivided  third 
part  of  the  premises,  as  shown  by  the  records,  and  that  ahe 
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has  not  parted  with  her  interest^  nor  has  the  same  been  de> 
termined  against  her  by  the  decision  of  any  court,  is  an 
evasion  of  the  questions  at  issue.  This  answer,  as  shown 
by  the  record,  was  filed  after  Black  had  introduced  his  ev- 
idence of  title  and  right  of  possession.  This  evidence  con- 
sisted of  the  mandate  of  this  court  containing  the  decree 
for  the  sale  of  the  land  for  the  taxes  due  thereon,  the  pro- 
ceedings in  the  district  court  of  Cass  county  by  which  the 
sale  was  effected  and  confirmed  and  the  deed  ordered,  and 
the  deed  itself,  and  all  this  testimony  was  admitted  with- 
out objection.  Now  the  land  was  sold  to  enforce  the  lien 
due  for  taxes  thereon.  This  lien  was  not  created  by  the 
parties,  but  by  operation  of  law,  and  it  extended  to  and 
included  every  portion  of  the  real  estate  upon  which  it  oper- 
ated. The  right  of  a  party  at  most  would  be  to  redeem 
by  paying  or  tendering  the  amount  due,  and  thus  releasing 
the  land  from  the  operation  of  the  tax.  It  is  a  proceeding 
in  rem,  the  recovery  being  limited  to  the  land,  and  cannot 
be  enforced  against  the  person.  Now,  is  it  any  answer  to 
this  state  of  facts  to  say* that  she  has  not  parted  with  the 
title,  or  that  there  has  been  no  adjudication  against  her? 
There  is  no  denial  of  the  jurisdiction  of  the  court  or  of 
the  conclusiveness  of  the  judgment  actually  rendered,  nor 
is  any  issue  raised  upon  those  questions.  And  the  fact  that 
an  action  is  pending  against  Black  is  no  defense  unless  it 
will  defeat  his  right  to  the  possession.  The  suit  might,  for 
aught  that  appears,  be  dismissed  the  next  moment.  But 
suppose  the  answer  did  state  facts  sufficient  to  show  that 
Mrs.  Pettit  had  an  undivided  third  interest  in  the  prem- 
ises, would  the  mere  filing  of  the  answer  oust  the  court  of 
jurisdiction?  Clearly  not;  because  the  answer  is  a  mere 
statement  of  the  facts  which  the  party  filing  it  expects  to 
prove,  but  it  is  not  evidence.  If,  however,  on  the  trial  it 
should  appear  that  the  action  is  not  in  fact  for  the  recovery 
of  the  possession  of  the  premises,  but  to  determine  a  ques- 
tion of  title,  the  court  will  have  no  authority  to  proceed. 
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and  the  caae  must  be  dismissed.  In  other  words,  where 
thd*  question  to  be  determined  is  one  of  title,  it  will  oust 
the  court  of  jurisdiction.  But  the  court  has  authority  to 
proceed  with  the  hearing  of  the  cause  until  this  fact  is 
clearly  establislied. 

In  the  case  of  The  People  v.  Ndaon,  13  John.,  343,  it  is 
said:  '^ Whatever  must  be  proved  (to  enable  the  plain- 
tiff to  recover)  may  be  disproved,  and  it  follows  naturally 
thht  though  the  defendant  shall  not  justify  the  force  by 
showing  a  title  in  himself  derived  from  an  independent 
source,  or  even  from  the  relator  himself,  he  may  contro- 
vert the  facts  by  which  the  relator  attempts  to  make  out 
his  estate,  and  may  show  that  he  has  not  such  estate  as 
would  enable  him  to  maintain  the  prosecution.^'  As  there 
was  no  issue  raised  upon  the  title  of  Black  to  the  land  in 
question,  the  first  assignment  of  error  was  not  well  taken. 

The  second  assignment  seems  to  be  based  on  the  firsts 
and  is  untenable. 

The  third,  fourth,  and  sixth  assignments  may  be  consid- 
ered together.  We  find  no  exceptions  taken  on  behalf  of 
Mrs.  Pettit  to'any  of  the  evidence  introduced.  The  ques- 
tion of  error  in  the  admission  of  evidence  is  therefore  not 
before  the  court,  and  all  the  evidence  offered  on  her  behalf 
seems  to  have  been  admitted. 

The  fifth  assignment  is  not  well  taken,  as  the  judgment 
is  sustained  by  the  clear  weight  of  the  evidence. 

In  the  discussion  of  the  case  we  have  examined  only  the 
rights  derived  from  the  sale  under  the  decree  for  taxes. 
But  it  is  very  clear  from  the  stipulation  in  the  case  that 
additional  grounds  exist  for  sustaining  the  title  of  Black. 
It  is  stipulated  that  the  foreclosure  records  should  be  given 
in  evidence,  and  that  orders  of  sale  upon  the  decrees  of 
foreclosure  i^inst  Pettit  and  wife  were  in  the  hands  of 
the  officer  at  the  time  he  made  the  sale  in  question,  and  it 
appears  that  the  court  in  confirming  the  sale  made  the  fol- 
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lowing  order:     "The  balance  of  the  proceeds  of  said  sale, 
to-wit:  the  sum  of  $975.43  over  and  above  the  amount 
applicable  upon  the   claim  and  judgment  of  said  John 
Black  for  taxes;  and  it  appearing  to  the  court  that  Robert 
G.  Doom  and  John  Fitzgerald  are  judgment  creditors  of 
said  Henry  H.  Pettit,  and  now  have  valid  and  subsisting 
lien  and  judgment  decrees  in  foreclosure  remaining  unsat- 
isfied and   in  full  force  upon  the  records  of  this  court 
against  the  identical  lands  and  premises  of  said  Henry  H. 
Pettit,  the  proceeds  of  said  sale  of  which  are  now  here  re- 
ported to  the  court,  and  that  said  sheriff  of  Cass  county 
had  at  the  date  of  said  sale,  and  ever  since,  in  his  hands 
valid  and  lawful  ordera  of  sale  or  execution  against  the 
identical  lands  and  premises  sold,  commanding  him  to  sell 
said  premises  to  satisfy  the  said  decrees  and  judgments  of 
said  Robert  G.  Doom  and  John  Fitzgerald,  which  are  valid 
liens  upon  said  premises,^^  etc.     No  complaint  is  made  to 
any  of  these  liens,  and  being  admitted  in  evidence  by  stip- 
ulation they  were  undoubtedly  valid.     Now  being  valid 
liens,  and  orders  of  sale  being  in  the  hands  of  the  oflSoer 
for  their  enforcement  at  the  time  of  the  sale,  it  was  the 
duty  of  the  officer  to  sell  under  the  senior  lien,  and  the 
proceeds   would    be    applied    in   the  order   of    priority. 
Steele  v.  Hannah,  8  Blackf.,  326.     State  v.  Saiyera,  19  Ind., 
432.     Ba^by  v.  Reeves,  20  Ala.,  427.     Lawson  v.  Jordan, 
19;Ark.,  297.     Thompson  v.  McGordel,  27  Ga.,  273.    New- 
ton V,  NunnaUy,  4  Gra.,  356.     And  the  order  of  the  court 
making  distribution  of  the  proceeds  of  sale  is  a  protection 
to  the  officer,  and  unleas  appealed  from  is  final  and  conclu- 
sive upon  the  parties.     Noble  v.  Cope,  60  Penn.  St.,  17-20. 
Now,  when  Mrs.  Pettit  or  her  attorney  stipulates  that 
orders  of  sale  upon  the  decrees  in  question  to  which  she 
was  a  party  were  in  the  hands  of  the  officer,  and  the  rec- 
ord shows  that  $975.00  of  the  proceeds  of  the  sale  were 
applied  upon  those  orders  by  the  court,  and  no  appeal  is 
shown  to  have  been  taken  from  such  order,  it  is  certainly 
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oonolusLve  in  this  coUateittl  proceeding.  A  sale  transfers 
the  entire  title  to  the  purchaser.  But  it  is  unnecessary  to 
enter  into  an  examination  of  that  question.  If  there  are 
facts  existing  which  do  not  appear  in  this  record  that 
would  entitle  Mrs.  Petit  to  redeem  a  portion  of  this  land, 
she  has  an  adequate  remedy  by  bill  to  redeem  by  paying  or 
offering  to  pay  the  aniount  justly  due.  But  it  is  clear  that 
the  purchaser  is  entitled  to  the  possession  of  the  premises, 
and  that  there  is  no  error  in  the  record.  The  judgment  is 
therefore  affirmed. 

Judgment  affirmed. 

Lake,  Ch.  J.,  dissented  from  so  much  of  this  opinion 
as  holds  that  Mrs.  Pettit's  rights  were  affected  by  the  salo 
under  the  decree  in  favor  of  Black,  she  not  being  a  party 
to  it 
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Usury.  Where  an  agent  entrusted  with  the  money  of  his  principal 
to  loan  exacts  a  bonus  or  commiBsion  from  the  borrower  in  ad* 
dition  to  lawftil  interest  the  contract  will  be  tainted  with  vavaj. 

Appeal  from  the  district  court  for  York  county. 

HtiU  &  SteamSy  for  appellant. 

Montgomery  &  Harlan,  for  appellees. 

Maxwell,  J. 

This  is  an  action  to  foreclose  a  mortgage.  It  is  allQ;ed 
in  the  petition  that  on  the  twenty-fifibh  day  of  November, 
1876,  the  defendant  Hendrickson  executed  and  delivered 
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to  the  plaintiff  his  promissory  note  for  the  sum  or  $250, 
due  in  five  years,  with  interest  from  date  at  ten  per  cent 
per  annum;  and  to  secure  the  payment  of  the  same 
executed  a  mortgage  to  the  plaintiff  on  the  west  one>half 
of  the  south-west  one-fourth  of  section  eight,  town  eleven, 
range  one,  west  of  the  sixth  principal  meridian.  The 
prayer  is  for  a  decree  of  foi'eclosure  and  sale  of  the  mort- 
gaged premises.  The  answer  admits  the  execution  of  the 
note  and  mortgage,  but  states  that  the  plaintiff,  through 
its  agent,  Frederick  W.  Liedtke,  made  the  loan  in  question 
to  the  defendant,  and  actually  loaned  to  the  defendant  only 
the  sum  of  $200,  and  that  he  has  paid  thereon  the  sum  of 
of  $46.18.  The  case  was  referred  to  a  referee,  who  found 
that  the  amount  of  money  actually  received  by  the  defendant 
from  the  plaintiff  was  the  sum  of  $189,  which  was  the  sole 
consideration  for  said  note  and  mortgage,  and  that  the 
defendant  has  paid  thereon  the  sum  of  $46.18.  The 
plaintiff  filed  a  motion  to  set  aside  the  report,  which  was 
overruled,  and  a  decree  of  foreclosure  and  sale  was  ren- 
dcred  in  its  favor  for  the  sum  of  $153.82.  The  plaintiff 
appeals  to  this  court. 

The  question  involved  in  this  case  is  the  liability  of  the 
principal  for  the  acts  of  his  agent  in  exacting  usurious  in- 
terest in  making  the  loan. 

Sec.  2  of  ch.  28  of  the  Revised  Statutes  of  1866,  which 
was  in  force  at  the  time  this  loan  was  effected,  provided 
that:  "Interest  upon  the  loan  or  forbearance  of  money, 
goods,  or  things  in  action,  shall  be  at  the  rate  of  ten  dollars 
per  year  upon  one  hundred  dollars,  unless  a  greater  rate, 
not  exceeding  twelve  per  cent  per  annum,  be  contracted  for 
by  the  parties.'' 

The  question  to  be  determined  is,  is  a  principal  who  in- 
sists upon  the  validity  of  a  contract  made  for  him  by  an 
agent  bound  by  the  acts  of  this  agent  in  making  the  con- 
tract? As  a  general  rule  the  adoption  of  the  agency  in 
part  adopts  as  a  whole,  because  the  principal  is  not  per- 
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mitted  to  accept  and  confirm  so  much  of  a  contract  made 
by  one  purporting  to  be  his  agent/as  he  shall  think  ben- 
eficial to  him,  and  reject  the  remainder.  1  Parsons  on 
Contr.,  5th  Ed.,  61-2.  Wilsoii  v.  Foutter,  2  Strange,  859. 
Smith  V.  Hodaon,  4  T.  R.,  211.  Hovil  v.  Pack,  7  East., 
164.  Brewer  v.  Sparrow,  7  B.  &  C,  310.  Wright  v. 
Orookes,  1  Scott,  N.  R.,  686.  Hovey  v.  BUmchard,  13  N. 
H.,  145.  Farmers^  Loan  Co.  v,  Walworth,  1  Comst.,  447. 
N.  E.  Marine  Ins.  Co.  t?.  De  Wolf,  8  Pick.,  56.  Culver  v, 
Ashley,  18  Id.,  300.  Bigdow  v.  Denison,  23  Vt.,  566. 
Hodnet  t?.  Tatum,  9  Geo.,  70.  Elam  v.  Carruth,  2  La. 
Ann.,*  275.  Chok  v.  The  Bank  of  Louisiana,  Id.,  324. 
This  principle  is  admitted,  but  it  is  said  that  it  docs  not 
apply  to  a  loan  of  money  made  by  an  agent  for  his  prin- 
cipal. 

In  the  case  of  Acheson  v.  Chase,  28  Minn.,  211,  de- 
cided by  the  supreme  court  of  Minnesota,  one  Chase,  a 
resident  of  New  York,  authorized  one  Alley,  a  resident  of 
Minnesota,  to  loan  money  for  hira  at  twelve  per  cent  inter- 
est, upon  land  security  to  be  taken  in  Chasers  name,  Alley 
to  receive  no  comj)ensation  from  Chase  for  his  services,  but 
was  authorized  by  him  to  charge  and  collect  from  the  bor- 
rower a  reasonable  compensation  for  making  the  loan. 
Acheson  applied  to  one  Parsons,  a  resident  of  Minnesota, 
for  a  loan  of  $500.  Parsons  promised  to  secure  the  money 
at  twelve  per  cent,  he  to  retain  If65  for  his  services  in 
effecting  the  loan.  Parsons  then  applied  to  Alley  for  a 
loan  of  the  desired  amount,  and  promised  him  $50.  With 
very  much  circumlocution  in  pixxjuring  the  money,  which 
has  a  very  suspicious  appearance,  $500,  less  $68,  was  de- 
livered to  Acheson,  $50  of  this  sum  being  paid  to  Alley 
and  $18  to  Parsons. 

The  court  held  that  the  principal  was  not  affected  by  the 
act  of  the  agent  in  making  the  loan.  The  court  say  (page 
736):  "Was  the  taking  of  the  $50  by  Alley  a  taking  of 
defendant  of  a  rate  of  interest  greater  than  twelve  per  cent^ 
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the  rate  allowed  by  law  when  the  loan  in  this  case  w&«^ 
made?  We  think  not.  The  $50  may  be  considered 
either  as  a  bonus,  or  as  in  part  bonus  and  in  part  compen- 
sation for  Alley's  services  in  and  about  making  the  loan. 
If  it  was  all  bonus — ^that  is  to  say,  a  gratuity  without 
considei*ation — ^the  taking  of  it  was  wholly  the  act  of 
Alley  done  upon  his  own  responsibility.  The  defendant 
in  no  way  authorized  it.  He  knew  nothing  of  it  until 
after  the  loan  was  consummated  and  the  money  and  papers 
had  passed." 

In  Oondit  v.  Baldwin,  21  N,  Y.,  219,  the  plaintiff,  a  res- 
ident of  New  Jersey,  placed  in  the  hands  of  one  Williams, 
an  attorney  at  law  in  Wayne  county,  N.  Y.,  $400  to  invest 
for  her  at  lawful  interest.  One  Baldwin,  a  resident  of 
Wayne  county,  applied  to  one  Mills,  a  resident  of  that 
county,  to  procure  a  loan  for  him  of  $400  for  two  years  on 
his  note.  Mills  applied  to  W^illiams  for  the  loan.  Williams 
stated  that  he  preferred  to  loan  the  money  on  bond  and 
mortgage,  as  in  that  event  he  would  be  paid  for  drawing 
the  same  and  for  examining  the  title.  An  arrangement  was 
then  entered  into  whereby  Mills  promised  to  pay  Williams 
$25  as  attorney's  fees.  Mills  then  received  $400  from 
Williams  and  paid  it  to  Baldwin,  and  charged  him  $40  for 
his  (Mills')  services.  Of  this  sum  Mills  paid  $25  to 
Williams.  It  was  held  by  a  divided  court  tliat  this  did 
not  constitute  usury.  It  is  said  (page  224):  "It  is  unde- 
niable that  Williams  took  and  received  tlie  $25  paid  for 
alleged  services  rendered  by  him.  If  he  took  and  received 
it  as  the  plaintiff's  agent,  then  he  took  and  received  it  for 
her  and  as  her  money."  The  decision  is  placed  upon  the 
ground  that  the  plaintiff  had  not  authorized  the  taking  of 
usurious  interest,  and  had  not  received  the  same  nor  had 
any  knowledge  that  it  was  received.  Comstock^  Denio, 
and  Wells  dissented.  In  the  able  dissenting  opinion  of 
Judge  CTomstock  it  is  said  (page  229):  "I  think  it  ma- 
terial next  to  observe  that  only  one  contract  was  made, 
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which  embraced  the  whole  transaction.    There  was  no 
agreement  between  the  plaintiff,  through  her  agent  and  the 
borrower,  to  lend  $400  at  lawful  interest,  and  then  a  sepa- 
rate and  distinct  agreement  between  |the  agent  and  the 
borrower  for  the  extra  $25.     It  was  all  included  in  one 
contract    The  agent  said  in  substance,  'I  will  lend  you 
the  $400  if,  besides  the  l^al  interest  which  you  pay  to  my 
principal,  you  will  pay  to  me  the  sum  of  $25/    This  was 
a  single  indivisible  proposition,  and  as  such  it  was  accepted 
by  the  borrower.     In  consideration  of  the  loan  he  agreed 
to  repay  it  at  a  certain  day  with  interest,  and  he  agreed, 
also,  to  pay  $25  more  to  the  lender^s  agent.     Here  was  one 
consideration  and  one  agreement     That  agreement  might 
all  have  been  expressed  in  one  or  in  two  writings,  or  it 
might  have  been  without  any  writing.     In  fact,  one  of  these 
promises  was  evidenced  by  a  promissory  note,  the  other 
rested    in    parol.     These    circumstances   are   immaterial. 
There  was  but  one  original  agreement,  which  included  the 
whole  subject     Where  there  is  usury  at  the  root  of  a 
transaction,  it  has   never   before   been  thought  that  the 
merely  formal  separation  of  the  borrower's  contract  into 
different  parts  could  take  the  case  out  of  the  statute.     If 
the  business  had  not  been  done  through  an  agent,  not  a 
doubt  would  be  entertained,  because  nothing  is  clearer  in 
principle  or  better  settled  by  authority  than  that  contracts 
are  equally  usurious,  whether  the  excessive  interest  be 
paid  down  or  only  agreed  to  be  paid,  and  whether  the  pay- 
ment be  promised  in  the  same  instrument  with  the  prin- 
cipal debt  or  in  a  collateral  agreement,  oral  or  written. 
The  test  question  always  is,  whether  the  agreement  for  the 
loan  includes  more  than  lawful  interest  to  be  reserved  or 
taken  in  any  manner  whatsoever.^'    This  case  was  followed 
in  Bell  v.  Day^  32  N.  Y.,  165,  and  Esteoez  v.  Purdy,  66 
Id.,  446,  as  stated  in  the  opinions  upon  the  principle  of 
stare  decisis. 

In  Algur  v.  Gardener^  64  Id.,  360,  it  was  held  that 
13 
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where  the  extra  sum  paid  to  the  agent  wsis  a  part  of  the 
oontract  of  loan — ^that  is,  where  there  was  not  an  independ- 
ent agreement  for  the  benefit  of  the  agent — but  the  sum 
charged  for  the  use  of  the  money  was  in  excess  of  l^al 
interest,  it  tainted  the  transaction  with  usury. 

In  Gokey  v,  Knapp,  44  Iowa,  32,  it  was  held  that  where 
an  agent  for  the  loaning  of  money  lent  it  at  usurious  rates, 
it  would  not  be  presumed  that  he  had  authority  to  make 
the  loan  at  usurious  rates  so  as  to  affect  his  principal. 

In  the  case  of  Payne  v.  Newcomb,  100  IlL,  611,  one 
Payne  l^ing  the  owner  of  about  four  hundred  acres  of 
land  in  Livingston  county,  applied  to  one  Newcomb,  a  loan 
agent  in  Chicago,  for  a  loan  of  money.  Various  sums 
were  loaned  by  Newcomb  to  Payne,  ainounting  in  the 
aggregate  to  the  sum  of  $6630,  the  notes  being  made  pay- 
able to  Herrick  Stevens,  and  a  trust  deed  to  secure  the 
same  being  made  to  one  Pierce.  When  each  loan  was 
made,  Newcomb  deducted  from  the  amount  five  per  cent, 
which  he  claimed  as  commission  for  procuring  the  loan. 
There  were  several  extensions  of  the  time  for  payment,  and 
when  they  were  made  he  charged  two  and  a  half  per  cent 
for  procuring  them.  When  interest  was  not  promptly  paid 
it  was  compounded  at  the  rate  the  notes  bore.  Payne 
paid  in  all  $6800  on  the  indebtedness,  but  Newcomb 
claimed  there  was  still  due  $11967.17.  On  a  bill  being 
filed  for  an  account,  and  to  enjoin  a  sale  under  the  trust 
deed,  it  was  insisted  that  Newcomb  was  not  the  agent  of 
Stevens  when  the  several  loans  were  made,  but  was  the 
agent  of  the  plaintiff  in  error  (Payne),  and  had  a  l^al 
right  to  charge  for  his  services  in  procuring  the  loans. 
The  court  say:  "This  evidence  of  Newcomb's  establishes 
the  fact  that  he  was  Stevens'  agent  beyond  all  dispute. 
He,  however,  says  he  was  the  agent  of  Payne  before  the 
loan,  and  of  Stevens  afterward;  that  an  agent  has  to  find 
the  money,  know  the  situation  of  the  property,  and  ascer- 
tain the  title,  see  to  collecting  the  principal,  interest,  etc.; 
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that  if  the  title  proves  defective,  or  the  property  is  valued 
too  high  and  loss  ensues,  it  is  understood  that  the  agent 
renders  himself  personally  responsible.  We  may  ask, 
liable  to  whom?  To  his  principal,  of  course.  If  the 
agent  of  the  borrower,  when  making  the  valuation  and  ex- 
amining the  tide,  overvalues  the  property,  or  the  title 
proves  defective,  what  possible  loss  can  result  to  the  bor- 
rowe]r?  Then  he  must  be  liable  to  the  lender,  and  if  so,  it 
can  only  be  because  he  is  his  agent.  And  he  proves 
this  by  his  own  testimony.  He  says  he  had  to  submit  the 
application  to  Stevens,  and  if  he  made  any  mistakes  in 
examining  the  title,  that  Stevens  would  have  held  him 
liable.  Why  should  Stevens  hold  him  liable  for  such 
losses  if  he  was  the  agent  of  Payne  until  the  loan  was 
completed,  and  the  agent  of  Stevens  afterward,  as  he  testi- 
fies? If  liable  to  Stevens  for  such  mistakes,  it  was  because 
and  only  because  he  was  his  agent,  and  that  he  was,  in  the 
examination  of  the  property,  fixing  its  value  and  determining 
the  character  of  the  title,  we  entertain  no  doubt.  It  would 
be  absurd  to  suppose  Stevens  would  loan  his  money  on  the 
valuation  •  fixed  and  the  title  reported  by  Payne's  agent. 
From  all  this  testimony  we  are  compelled  to  believe  that 
Newcomb  was  the  agent  of  Stevens  from  the  time  the 
application  was  made  for  the  loan.  The  whole  transaction 
is  not  susceptible  of  any  other  construction.  It  is  apparent 
that  Stevens  regarded  and  relied  on  Newcomb  as  4iis  agent, 
and  would  have  held  him  liable  for  loss  growing  out  of 
n^lect  of  duty.  Newcomb  testifies  that  Stevens  would 
have  held  him  liable  for  a  mistake  in  examining  the  title. 
If  so,  then  he  was  Stevens'  agent  as  well  before  as  after 
the  loans  were  made,  and  no  such  distinction  can  be 
reasonably  drawn  as  that  Newcomb  was  Payne's  agent 
before,  and  Stevens'  aft^er  the  loans  were  made.  Did  Stevens 
know  that  Newcomb  was  charging  for  his  service  and 
collecting  it  firom  the  borrower?  Newcomb  says  that  it 
was  the  understanding  that  he  was  to  get  it  from  the  bor- 
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rower,  and  that  establishes  the  fact  beyond  all  cavil.  Were 
these  payments  of  commission  of  benefit  or  profit  to 
Stevens?  They  unquestionably  were,  as  they  paid  his 
agent  for  long  continued  and  valuable  services  rendered  by 
Newcomb  for  him.  No  one  will  believe  that  Newcomb 
thus  incurred  liability  to  Stevens,  and  rendered  skillful 
and  valuable  services  for  him  for  more  than  twenty  years 
as  a  mere  gratuity.  It  was  not  so  understood,  but  New- 
comb says  he  was  to  get  his  pay  from  the  borrower.  Stevens 
then  paid  what  he  owed  to  Newcomb  by  requiring  the  agent 
to  impose  it  on  the  persons  to  whom  loans  were  made. 
The  arrangement  amounted  to  no  more  nor  less  than 
requiring  tlie  agent  to  loan  for  a  per  cent  sufficiently  high 
to  yield  Stevens  the  highest  rate  allowed  by  law,  and 
to  pay  the  agent  for  his  responsibility,  labor,  skill,  and 
trouble.'^  The  court  held  that  the  principal  was  bound  by 
the  acts  of  the  agent,  and  that  the  loans  were  usurious. 
Craio,  Ch.  J.,  did  not  concur,  but  upon  what  ground  does 
not  appear. 

In  the  case,  of  Rogers  v,  Buckingham^  33  Conn.,  81,  it 
is  said:  ^^This  would  unquestionably  have  been  an 
usurious  loan  if  made  by  David  Bulkley.  It  was,  in 
fact,  made  by  his  son  as  his  agent;  the  question  in  the  case 
is  therefore  one  of  authority.  ♦  *  ♦  Such  author- 
ity will  not  be  presumed  when  the  agency  is  special  and 
limited  tO'  a  single  transaction.  It  may-  be  presumed, 
where  the  agency  is  general  and  embraces  the  business  of 
making,  managing,  and  collecting  the  loans  of  a  moneyed 
man,  and  the  facts  found  show  such  an  agency  in  this  case.'' 

In  all  these  cases  the  rule  is  recognized  thfit  if  the  com- 
mission paid  to  the  agent  was  authorized  or  assented  to  by 
the  principal,  the  loan  will  be  tainted  with  usury.  The 
case  cited  from  Miimesota  seems  to  go  further  and  hold 
that  even  if  an  agent  receives  a  bonus  in  excess  of  lawful 
interest  it  does  not  render  the  loan  usurious. 

The  law  r^ulating  interest  fixes  the  maximum  rate  and 
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declares  that  ^Mf  a  greater  rate  of  interest  than  is  herein- 
before allowed  shall  be  contracted  for  or  received^  or  re- 
served^ the  contract  shall  not  therefore  be  void ;  but  if  in  any 
action  on  such  contract  proof  be  made  that  illegal  interest 
has  been  directly  or  indirectly  contracted  for^  or  taken^  or 
reserved^  the  plaintiff  shall  only  recover  the  principal^ 
without  interest^  and  the  defendant  shall  recover  costs; 
and  if  interest  shall  have  been  paid  thereon,  judgment 
shall  be  for  the  principal^  deducting  interest  paid/'  etc. 
Rev.  Stat,  241* 

The  statute  applies  to  all  loans  of  money,  whether  made 
personally  by  a  principal  or  through  the  intervention  of  an 
agent.  If  the  sum  exacted  for  the  loan  is  in  excess  of  the 
maximum  fixed  by  law  the  contract  is  thereby  rendered 
usurious,  whether  the  unlawful  interest  was  contracted  for 
by  the  principal  himself  or  paid  as  a  commission  to  his 
agent  for  his  services  in  making  loans.  If  this  was  not  so, 
a  father  could  employ  his  son  to  make  loans  for  him,  or  a 
business  man  one  of  his  clerks,  and  these  persons  would  be 
ai^orized  to  charge  the  borrower  the  highest  rate  of  inter- 
est allowed  by  law,  and  in  addition  such  commission  to  the 
agents  as  the  necessities  of  the  debtor  would  compel  him  to 
pay.  Such  ruling  would,  in  effect,  repeal  the  law.  It 
would  change  the  plain,  unambiguous  language  of  the 
statute  fixing  the  highest  rate  of  interest  allowed  in  any 
case  so  as  to  impose  no  restriction  whatever;  because,  if 
loans  made  by  an  agent  are  not  restricted  or  controlled  by 
the  statute,  all  that  is  necessary  to  evade  the  law  is  to  em- 
ploy an  agent  to  make  the  loan. 

It  is  said,  however,  that  the  principal  is  not  bound  by 
the  acts  of  the  agent  where  he  exceeds  his  authority — ^that 
is,  where  he  charges  more  than  lawful  interest,  or  retains  a 
portion*  of  the  principal,  as  in  this  case,  as  a  bonus.  It  is 
a  sufficient  answer  to  this  objection  to  say  that  the  agent  is 
selected  by  the  principal  for  the  purpose  of  loaning  its 
funds.     The  principal  may  require  such  security  and  im- 
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poee  such  oonditioDS  upon  such  agent  as  it  sees  fit,  and  has 
the  means  at  hand  to  protect  itself  from  the  ili^al  acts  of 
its  own  employees. 

In  this  case  it  is  claimed  that  the  agent  of  the  lender  was 
the  agent  of  the  borrower  for  the  purpose  of  procuring  the 
loan — ^that  is,  that  Hendrickson  made  the  Corbin  Banking 
Co.  his  agent  for  the  purpose  of  procuring  the  loan.  The 
loan  seems  to  have  been  effected  through  A.  W.  Ooobock, 
who  appears  to  have  been  an  agent  of  the.  Corbin  Banking 
Co.,  and  the  Banking  Co.  seem  to  have  been  acting  as  agent 
of  the  plaintiff.  We  are  aware  that  there  are  strong  de- 
nials of  these  facts  in  the  testimony,  but  the  conduct  of  the 
parties  is  conclusive  on  those  points. 

In  conclusion,  we  hold  that  where  an  agent  is  engaged 
in  the  business  of  loaning  money  for  his  principal  at  the 
highest  rate  allowed  by  law,  and  contracts  for  a  bonus  or 
commissions  from  the  borrower  in  excess  of  lawful  interest, 
the  contract  will  be  tainted  with  usury.  The  whole  trans- 
action is  but  one  contract,  and  being  within  the  scope  of 
the  agency  the  lender  is  bound  by  it.  Olmsted  v.  N>-  E. 
Mtg.  Security  Oo,,  11  Neb.,  487.  Cheney  v.  Woodniff^  6 
Id.,  151.  Chetwy  t?.  White,  5  Id.,  261.  PhUo  v.  Butter- 
field,  3  Id.,  259. 

The  judgment  of  the  district  court  is  clearly  right,  and 
is  affirmed. 

Judgment  affirmed. 


School  Distric?!  No.  6,  HAMiiyroN  county,  plahsTTiff 
IN  ERROR,  v.  School  District  No.  9,  of  Hamilton 

COUNTY,  ET  AL.,  DEFENDANTS  IN  ERROR. 

1.    School  Districts :    division:    taxes.     In  Febmaiy,  1872, 
school  district  No.  6,  of  Hamilton  county,  was  formed,  con- 
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tuning  one-half  township  of  land.  A  few  days  before  the  first 
annual  meeting  two  and  a  half  townships  wexe  added  to  the 
district,  and  at  the  annual  meeting  taxes  to  the  amount  of  15 
mills  on  the  dollar  valuation  were  voted.  A  few  days  after  the 
annual  meeting  the  portion  added  was  stricken  off  from  6  and 
formed  into  district  9,  neither  district  having  anj  building  ox 
property.  Notwithstanding  the  division  of  the  district,  the 
taxes  voted  by  No.  6  were  levied  upon  No.  9,  of  which,  in  the 
year  1875,  more  than  $1000.00  was  paid  into  the  county  treasury 
and  appropriated  by  No.  6.  Seldy  That  an  action  would  lie  in 
fiivor  of  No.  9  to  recover  the  same,  and  that  as  between  No.  9 
and  districts  formed  out  of  it,  the  money  was  to  be  divided  in 
the  same  proportion  as  it  was  raised. 

2.  Practice:  bemanding cause:  fubtheb  pboceedikos.  Where 
the  issues  have  been  fnlly  presented  in  a  former  case  and  a  de- 
cision had  upon  the  merits,  and  the  cause  remanded  with  direc- 
tions in  what  manner  to  render  judgment,  and  there  has  been  a 
substantial  compliance  therewith,  the  judgment  will  be  sus- 
tained. 

Error  to  the  district  court  for  Hamilton  county.  Tried 
below  before  Post,  J, 

E,  J,  Hdiner  and*  George  B,  Franefy  for  plaintiff  in 
error. 

1.  Where  a  corporation  is  divided  and  a  new  corpora- 
tion is  formed  out  of  a  part  thereof,  the  remaining  part  of 
the  original  corporation,  in  the  absence  of  statute  or  agree- 
ment to  the  contrary,  retains  the  name,  property,  powers, 
rights,  and  privil^es,  and  remains  subject  to  all  its  obliga- 
tions and  duties.  Town  of  Depere  v.  Town  of  Bellemie, 
31  Wis.,  120.  Hampshire  v,  Franklin^  16  Mass.,  78. 
North  Yarmouth  t?.  SkillingSy  45  Me.,  133.  Morgan  v. 
BeloU  City  and  Toum,  7  Wall.,  613.  Richland  Co.  v. 
Lawrence^  12  111.,  1.  State,  ex  rel,  Mitchell^  v.  Softool  Dist.y 
8  Neb.,  92. 

2.  The  vote  of  the  district  is  the  real  levy  of  school 
taxes.  The  duty  of  commissioners  is  merely  ministerial. 
The  assessment  having  been  completed  and  the  rolls  re- 
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turned  when  No.  9  was  formed,  that  district  oould  not  vote 
a  tax  for  that  year  after  its  formation.  The  formation  of 
a  new  district  out  of  a  part  of  the  old  is  simply  removing 
ont  of  the  district  a  part  of  the  taxables,  nothing  more 
nor  less ;  and  such  removal  cannot  on  principle  affect  any 
lien  of  taxes.  The  tax  in  question  being  a  subsisting  lien 
upon  the  lands  of  the  district  before  the  same  was  divided. 
No.  6  had  a  vested  interest  therein,  which,  in  the  absence 
of  agreement  to  the  contrary,  remained  a  credit  belonging 
to  No.  6  after  the  division.  Board  of  Comers  Morgan  Co. 
V,  Board  of  CkmCrs  Hendricks  Cb.,  32  Ind.,  234.  Moss  t;. 
Shear,  26  Cal.,  38.  Hamum  v.  Inhabitants  New  Marl" 
borough,  9  Cash.,  525. 

3.  All  districts  which  derived  a  benefit  from  the  tax 
should  be  joined  as  defendants.  This  was  not  done.  No. 
6  has,  subsequent  to  the  payment  of  this  tax,  been  three 
times  divided  and  three  new  districts  formed.  These  dis- 
tricts in  the  division  of  property  received  their  proportion- 
ate share  of  this  tax,  and  are  therefore  neoessaiy  parties  to 
this  new  and  equitable  (?)  method  pf  settling  litigations. 
Bliss  on  Code  Pleading,  97. 

Alfred  W.  Agee,  M.  H.  Sessions  and  Austin  J.  Bit- 
tenhouse,  for  defendants  in  error,  to  the  point  that  the 
voting  of  tax  by  No.  6  created  no  debt  or  lien  in  fa- 
vor of  that  district,  cited  Waldron  v.  Lee,  5  Pick.,  323- 
335.  WeOs  v.  Smyth,  55  Penn.  St.,  159.  WhUte- 
more  v.  Smith  et  al.,  17  Mass.,  347.  The  voting 
of  a  tax  is  not  a  grant  of  money,  but  simply  a  re- 
solve to  raise  money,  and  may  be  rescinded  by  a  vote  at 
any  time  before  the  levy.  Pond  c.  Negus  et  al.,  3  Mass., 
230.  Therefore  the  vote  is  not  "the  real  levy  of  a  school 
tox.'' 

Maxwell,  J. 

This  case  was  before  the  court  in  1879,  and  is  reported 
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in  the  9th  volume  of  the  Reports,  page  331.  In  that  case 
the  issues  were  fairly  presented  as  to  the  matter  in  dispute, 
and  it  was  held  (page  337)  that  ^'  School  District  No.  6  has 
no  interest  whatever  in  the  money  in  question."  The  judg- 
ment of  the  district  court  in  favor  of  District  No.  6  was 
reversed  and  the  cause  was  remanded.  And  the  court  on 
its  own  motion,  directed  that  the  money  should  be  distrib- 
uted to  the  several  districts  from  which  it  had  been  raised 
on  the  basis  of  the  assessment  of  1872.  The  effect  of  the 
decision  was  a  direction  to  the  district  court  to  render  judg- 
ment in  favor  of  No.  9  and  divide  the  money  upon  the 
basis  upon  which  it  was  collected.  The  cause  being  re- 
manded, No.  9  am^ded  its  petition  before  the  judgment 
was  rendered,  when  No.  6  again  interposed  the  same  de- 
fenses previously  determined.  The  court  overruled  those 
defenses  and  rendered  judgment  as  directed  by  this  court 
The  plaintiff  brings  the  cause  into  this  court  by  petition  in 
error. 

No  motion  for  a  rehearing  was  filed.  We  might  there- 
fore affirm  the  judgment  without  further  examination. 
But  inasmuch  as  the  attorneys  for  the  plaintiff  have  filed 
elaborate  briefs,  in  which  they  particularly  insist  that  No.  9 
being  formed  from  No.  6,  the  latter  district  is  entitled  to 
all  the  corporate  property,  we  will  therefore  review  that 
question. 

In  the  case  of  North  Hempdead  v.  Hempsteady  2  Wend., 
109,  it  was  held  that  on  the  division  of  a  town,  or  public 
corporation  possessing  corporate  property,  into  two  separate 
towns,  each,  in  the  absence  of  legislation  r^ulating  the 
matter,  is  entitled  to  hold  in  severalty  tlie  public  property 
which  fell  within  its  limits. 

In  the  'case  of  Windham  v.  Portland^  4  Mass.,  384,  it 
was  held  that  where  a  new  corporation  was  created  out  of 
part  of  the  territory  of  an  old  corporation,  the  latter,  in 
the  absence  of  l^islation  in  respect  to  the  matter,  is  en- 
titled to  all  the  property  and  is  solely  answerable  for  all 
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the  debts  of  the  old  corporation.  See  also  Richards  v, 
D<iggetty  4  Id.,  539.  Hampshire  v,  Franklin,  16  Id.^  76. 
Richland  Oo.  v.  Lawrence,  12  111.^  1.  Blackeione  v.  Tcfi, 
4  Gray,  250.  N(yrih  Yarmmth  v.  SkUlings,  45  Me.,  133. 
And  in  the  absence  of  any  legislative  provision  in  r^aid 
to  the  matter  there  is  no  doubt  that  the  old  corporation  k 
entitled  to  the  corporate  property  and  will  be  answerable 
for  the  corporate  debts.  But  this  law  has  no  application 
to  the  case  at  bar,  for  reasons  stated  hereafter. 

Sec.  7  of  the  act  approved  Feb.  15, 1869  (G.  S.,  962), 
which  was  in  force  when  this  school  district  was  formed, 
provided  that :  "  When  a  new  district  is  formed  in  whole  or 
in  part  from  one  or  more  districts  possessed  of  a  school-houiK 
or  other  property,  the  county  superintendent  at  the  time  of 
forming  such  new  district,  or  as  soon  thereafter  as  may  be, 
shall  ascertain  and  determine  the  amount  justly  due  to  such 
new  district  from  any  district  or  districts  out  of  which  it 
may  have  been  in  whole  or  in  part  formed,  which  amount 
shall  be  ascertained  and  determined  according  to  the  rela- 
tive value  of  the  taxable  property  in  the  respective  parts 
of  such  former  district  or  districts  at  the  time  of  sudi  di- 
vision.'' 

Sec.  8  provided  that:  ^^  The  amount  of  such  proportion, 
when  so  ascertained  and  determined,  shall  be  certified  by 
the  county  superintendent  to  the  county  clerk,  who  shall 
present  the  said  amount  to  the  county  commissioners  at  the 
July  session  next  succeeding,  whose  duty  it  shall  be  to  as- 
sess the  same  upon  the  taxable  property  of  the  district  re- 
taining the  school-house  or  other  property  of  the  former 
district  in  the  same  manner  as  if  the  same  had  been 
authorized  by  a  vote  of  such  district,  and  the  money  so  as- 
sessed shall  be  placed  to  the  credit  of  the  taxable  property 
taken  from  the  former  district,  and  shall  be  in  reduction  of 
any  tax  imposed  in  the  new  district  on  said  taxable  prop- 
erty for  school  district  purposes." 

Sec.  9  provided  that:     ^^When  collected,  such  amount 


JULY  TERM,  1882.  171 


School  District  No.  6  y.  School  District  No.  9. 


shall  be  paid  over  to  the  treasurer  of  the  new  district  to 
be  applied  to  the  use  thereof  in  the  same  manner,  under 
the  direction  of  its  proper  officers,  as  if  such  sum  had  been 
voted  and  raised  by  said  district  for  building  a  school-house, 
or  other  district  purposes/' 

It  will  be  seen  at  once  that  the  Bpceial  provisions  of  the 
statute  were  designed  to  require  the  old  district  retaining 
the  corporate  property  to  pay  to  the  new  district  the  fair 
proportion  of  its  value.  If  a  school-hoase  has  been  built, 
or  other  property  has  been  acquired  by  the  old  corporation, 
it  is  not  to  be  permitted  to  i*etain  the  same  without  com- 
,  pensation,  but  must  pay  to  the  new  district  such  sum  as  the 
coimty  superintendent  shall  find  to  be  just.  The  rule  of 
law  cited  by  the  plaintiff  has  been  changed  by  the  statute 
of  this  state  and  has  no  application.  Suppose  no  change 
had  been  made  in  the  boundaries  of  No.  6  until  after  the 
tax  in  question  had  been  collected  and  the  money  thus 
raised  had  been  expended  in  building  a  school-house  in 
diat  district,  upon  a  division  of  the  district  could  No.  6 
have  retained  the  school-house  without  making  any  com- 
pensation to  No.  9,  from  which  the  money  was  collected  ? 
Clearly  not ;  because  under  the  statute  No.  6  must  pay  to 
No.  9  a  fair  proportion  of  the  value  of  the  corporate 
property. 

But  the  rule  contended  for  has  no  application  for  another 
reason.  In  all  of  the  cases  cited  the  corporation  which 
was  divided,  and  a  portion  set  off  to  form  a  new  corpora- 
tion, had  been  an  actual  corporation,  having  erected  build- 
ings or  acquired  property,  incurred  obligations  which  would 
remain  as  a  debt  against  the  old  corporation. 

Take  the  case  of  Morgan  Go.  t?.  Hendricks^  32  Ind., 
235,  as  an  illustration.  In  that  case  Morgan  county  had 
existed  for  many  years.  It  was  exercising  corporate  pow- 
ers. A  division  was  made,  leaving  it  responsible  for  the 
debts,  and  the  court,  treatiDg  the  assessment  and  the  levy  of 
taxes  as  property,  decided  that  it  was  entitled  to  the  same. 
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And  in  the  case  of  Depere  v.  Belletme  et  oLy  31  Wis., 
120;  the  action  was  for  contribution.  It  was  alleged  in 
the  petition  that  prior  to  April  2,  1858,  and  until  July  1, 
1854;  they  had  but  one  corporate  existence,  and  were  known 
as  the  town  of  Depere,  and  voted  to  issue  bonds  in  aid  of 
a  plank  road,  and  the  same  were  issued  oh  or  about  July 
1, 1854,  payable  in  twenty  years,  with  interest;  and  that 
the  present  town  of  Depere  had  paid  the  interest  on  said 
bonds  for  seventeen  years,  and  the  defendants  had  paid 
nothing;  and  after  stating  the  valuation  of  each  and  the 
proportion  each  ought  to  pay,  there  was  a  prayer  that  the 
defendants  be  required  to  contribute  according  to  such  pro- 
portion. The  opinion  of  the  court  .was  delivered  by 
Cole,  J.,  who  says  (page  125),  quoting  the  language  of 
Parker,  Ch.  J.,  in  the  case  of  Hampshire  v,  Franklmj  16 
Mass.,  76-86:  ''By  general  principles  of  law  as  well  as 
by  judicial  construction  of  statutes,  if  a  part  of  the  terri- 
tory and  inhabitants  of  a  town  are  separated  from  it  by 
annexation  to  another  or  by  the  creation  of  a  new  corpo- 
ration, the  remaining  part  of  the  town,  or  the  former  cor- 
poration, retains  all  its  property,  powers,  rights,  and  privi- 
leges, and  remains  subject  to  all  its  obligations  and  duties 
unless  some  express  provision  to  the  contrary  should  be 
made  by  the  act  authorizing  the  separation."  It  was  held 
that  in  the  absence  of  a  statute  providing  for  contribution, 
no  action  of  that  kind  could  be  maintained. 

In  the  case  of  Morgan  v.  BeloUy  7  Wall,  613,  the  action 
was  brought  by  a  creditor  in  equity  against  the  city  and 
town  of  Beloit  to  compel  the  two  corporations  to  pay  cer- 
tain judgments  in  the  proportion  which  each  ought  to  pay. 
The  town  of  Beloit  had  subscribed  for  stock  in  a  railroad 
company  and  issued  bonds  to  pay  therefor.  Afterwards 
the  city  was  created  and  organized  from  a  portion  of  the 
territory  which  had  constituted  the  town.  In  the  city 
charter  there  was  a  provision  that  the  principal  and  inter- 
est on  all  bondd  which  had  been  issued  by  the  town  should 
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be  paid  when  they  became  due  by  the  city  and  town  in 
the  same  proportions  aa  if  the  town  and  city  had  not  been 
dissolved.  Under  these  provisions  of  the  statute  it  was 
held  that  the  action  could  be  maintained. 

The  plaintiff's  case,  however,  is  not  within  any  one  of 
these  decisions.  Here  was  a  new  oorpoi*ation  organized 
less  than  two  months,  without  property,  and  having  done 
no  corporate  act  apparently,  except  to  hold  the  annual  meet- 
ing on  the  first  Monday  in  April.  This  corporation  on 
paper,  covering  one-half  of  a  township,  had  added  to  its 
territory  a  week  before  the  annual  meeting  two  and  one- 
half  townships,  which  were  stricken  off  and  formed  into 
No.  9  a  week  afterwards. 

The  attorneys  for  the  plaintiff  very  strenuously  insist 
that  the  act  of  voting  taxes  by  a  school  district  is  equiva- 
lent to  a  levy  of  the  same,  and  that  therefore  the  taxes 
wete  actually  levied  at  the  time  of  the  division  of  the 
districts.  That  this  proposition  cannot  be  maintained  will 
readily  be  seen.  The  act  of  voting  taxes  by  a  school  dis- 
trict is  an  important  prerequisite  to  the  right  to  levy,  as  no 
tax  that  requires  the  affirmative  vote  of  the  district  to  give 
it  validity  can  be  imposed  without  such  action.  But  the 
act  of  voting  taxes  is  not  a  levy.  It  is  merely  determining 
the  amount  that  shall  be  levied.  As  the  law  stood  at  the 
time  these  taxes  were  voted  the  vote  was  taken  in  April, 
and  the  taxes  levied  by  the  county  commissioners  in  July, 
three  months  afterwards.  Now  suppose  that  No.  6  had 
possessed  a  school-house  and  other  property,  and  that  the 
county  superintendent,  upon  dividing  the  district,  had 
assigned  to  No.  9  its  proportion  of  the  value  of  the  school- 
house,  would  this  sum  have  been  levied  upon  the  territory 
of  No.  9?  The  statute  says  it  shall  be  assessed  .^^upon  the 
taxable  property  of  the  district  retaining  the  school-house 
or  other  property  of  the  former  district''  This,  then, 
determines  upon  what  territory  such  tax  is  to  be  levied. 
The  levy  is  to  be  limited  to  the  district  voting  the  tax. 
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Had  it  been  supposed  at  that  time  that  No.  6  was  entitled 
to  all  taxes  voted  by  it  in  the  territory  set  off  as  No.  9, 
the  county  superintendent  would  have  charged  to  No.  6 
the  aggr^ate  of  the  taxes  voted  by  it  in  that  territory,  and 
that  amount  would  have  been  levied  on  the  taxable  prop- 
erty of  No.  6  for  the  use  of  No.  9.  So  that  in  no  event 
was  No.  6  entitled  to  receive  property  or  taxes  without 
paying  therefor. 

The  case  of  ilorgan  Co.  v.  Hoidricka  Cb.,  32  Ind.,  234, 
was  decided,  as  we  have  heretofore  said,  largely  upon  the 
construction  given  to  the  statute.  The  facts  were  as  fol- 
lows: "A  majority  of  the  l^al  voters  residing  in  territory' 
constituting  a  part  of  Morgan  county,  abutting  upon  Hen- 
dricks, })etitioned  the  boards  of  commissioners  of  these 
(bounties  for  such  change  in  the  boundaries  thereof  that 
said  teiTitory  should  be  deta<&ied  from  Morgan  and  an- 
nexed to  Hendricks.  The  order  gi-anting  the  change  was 
made  by  the  commissioners  of  Moi^gan  county  on  the 
eighth,  and  by  the  commissioners  of  Hendricks  county  on 
the  ninth  of  June,  1868.  The  rate  of  taxation  was  fixed 
by  the  commissioners  of  Morgan  county  on  the  ninth,  and 
by  the  commissioners  of  Hendricks  on  the  eleventh  of 
June,  1868.  Prior  to  the  making  of  any  of  said 
orders,  the  assessors  of  the  townships  of  Morgan  count}- 
embracing  the  detached  temtory  had  made  their  enlist- 
ments and  returned  their  lists  of  taxables  to  the  auditor  of 
Morgan  county,  who  placed  all  the  persons  and  property 
on  the  ^tax  duplicate^  for  the  year  1868.  At  the  proper 
time  this  duplicate  was  placed  in  tlie  hands  of  the  treas- 
urer of  Morgan  county,  who  proceeded  to  collect  the  taxes 
thus  assessed  from  the  persons  residing  in  said  detached 
territory.  Upon  these  facts  the  parties  submitted  the  l^al 
questions  involved  to  the  court  below."  The  court  say: 
"The  statute  provides,  that  'all  lions,  either  by  judgment, 
by  mortgage,  or  otherwise,  shall  continue  in  full  force  in 
all  respects,  as  if  no  change  had  been  made  in  the  bound- 
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aries  of  said  counties;  and  all  taxes  that  shall  be  levied 
and  assessed  at  the  time  such  change  shall  be  made  shall  he 
collected  in  the  same  manner  as  if  no  change  had  been 
made  in  the  boundaries  of  said  counties/^  The  act  foi 
the  valuation  and  assessment  of  the  real  and  personal 
property  and  the  collection  of  taxes  in  this  state  pro- 
vides that:  Every  person  shall  be  listed  in  the  town- 
ship where  he  resides  when  the  enlistment  is  made  for  all 
personal  estate  owned  by  him  on  the  first  day  of  January 
of  the  year  in  which  the  enlistim6nt  is  made,  including  all 
personal  estate  in  his  possession,  or  under  his  control  as 
trustee,  guardian,  executor,  or  administrator.  Every  per- 
son shall  be  listed  in  the  township  whei*e  he  resides  when 
the  enlistment  is  made  for  all  lands  by  him  owned  within 
such  to^vnship,  on  the  first  day  of  January  in  which  the 
enlistment  is  made,  and  occupied  by  him  or  wholly  unoc- 
cupied, including  all  such  real  estate  owned  or  held  by  him 
as  trustee.  I.  G.  &  H.,  71,  sees.  13  and  14.  This  en- 
listment is  required  to  be  made  between  the  first  day  of 
January  and  the  first  day  of  May  in  each  year  (I.  G.  &  H., 
72,  sec.  22),  and  •  i*eturned  to  the  county  auditor  on  or 
before  the  fourth  Monday  of  May.  I.  G.  &  H.,  87,  sec. 
13.  The  lien  for  taxes  on  real  estate  attaches  on  the 
first  day  of  January.  I.  G.  &  H.,  99,  100,  sec.  112. 
Harmon  r.  The  Inhabitants  of  Neio  Marlborough,  9  Cush., 
626,  is  in  point.  Under  the  statutes  of  that  state  the 
taxes  attached  on  the  first  day  of  January;  between 
that  time  and  the  fourth  Monday  of  May  the  enlistment 
was  required  to  be  made  and  returned.  No  change  in  the 
county  boundary  after  that  time  could  affect  the  liability  of 
the  taxpayer  in  the  detached  territory.'' 

'^  We  must  give  the  words  levied  and  assessed'  a  reason- 
able construction  in  view  of  the  entire  provisions  of  the  act 
authorizing  the  change  of  county  boundaries.  Hendricks 
county  could  not,  under  the  law,  have  made  the  enlistment 
after  the  ninth  of  June.    There  is  an  entire  absence  of  any 
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provision  for  making  a  transfer  of  any  portion  of  the  tax 
duplicate  from  one  county  to  the  other.  A  change  of  resi- 
dence after  the  enlistment  is  made  would  certainly  not  dis- 
charge the  liability  for  the  taxes  of  the  current  year." 

In  the  case  of  Mo9S  v.  Shear,  25  Cal.,  38,.  it  was  held 
that  a  change  of  county  boundaries,  made  after  land  had 
been  assessed  for  taxes,  did  not  divest  the  lien  of  the  tax, 
and  the  tax  collector  of  the  old  county  might  enforce  the 
collection  of  the  tax  on  land  by  a  sale;  and  Harman  v. 
New  Marlborovghy  9  Cush.,  625,  was  of  similar  import. 
These  cases  were  all  examined  when  this  case  was  formerly 
before  this  court,  and  were  then  not  considered  applicable. 
As  great  stress  was  laid  upon  them  by  the  attonieys  for 
the  plaintiff,  we  have  again  carefully  examined  them,  and 
we  are  fully  convinced  that  our  former  decision  is  correct 

The  division  of  school  districts  in  this  state  is  r^ulated 
by  statute,  and  this  statute  contains  an  express  provision 
that  the  district  retaining  the  school-house  or  other  prop- 
erty shall  pay  to  the  new  district  such  proportion  of 
the  value  of  the  same  as  may  be  *^ justly  due.^'  This  is 
the  statutory  mode  by  which  a  school  district  can  retain  a 
school-house,  or  other  property  erected  or  purchased  at 
joint  expense.  But  there  is  no  pretense  that  any  portion 
of  the  money  in  dispute  was  collected  from  the  territory  of 
No.  6.  The  entire  sum  was  raised  from  the  territory  set 
off  as  No.  9.  It  is  in  no  sense  a  joint  property,  nor  has 
No.  6  any  legal  or  equitable  right  to  the  same.  Whatever 
may  have  been  the  object  in  attaching  two  and  one-half 
townships  of  land  to  No.  6  immediately  preceding  the 
annual  meeting,  thus  forming  a  district  eighteen  miles  in 
length  by  six  in  width,  the  practice  of  forming  such  large 
districts,  apparently  for  the  sole  purpose  of  taxation,  is  very 
objectionable.  It  may  be  said  that  the  object  is  a  merito- 
rious one,  and  the  county  being  sparsely  settled  and  but 
little  taxable  property  therein  it  is  necessary  to  make  the 
districts  very  large  in  order  to  raise  a  sufficient  amount  of 


JULY  TERM,  1882.  177 

School  IMBtrict  No.  6  v.  School  Dlgtilet  No.  9. 

mone^  to  sustain  a  school.  But  this  position  is  untenable. 
However  desirable  it  may  be  to  raise  sufficient  funds  by 
taxation  or  otherwise  to  properly  support  schools  in  sparsely 
settled  neighborhoods^  this  necessity  would  not  justify  a 
resort  to  unlawful  or  unjust  modes  of  raising  sudi  funds. 
The  district  would  not  be  justified  in  seizing  the  property 
of  A  or  B  and  selling  it  for  the  purpose  of  raising  means 
to  meet  its  obligations.  The  object  of  creating  a  school 
district  is  to  have  a  school  taught  therein  for  the  education 
of  such  persons  between  the  i^es  of  five  and  twenty-one 
years  residing  in  the  district  as  desire  to  attend.  A  dis- 
trict six  miles  in  length  by  three  in  width  would  seem  to  be 
very  large,  and  one  eighteen  miles  in  length  by  six  in  width 
would  impose  the  burden  of  taxation  on  those  remote  from 
the  school-house  without  any  equivalent  whatever,  and  is 
wholly  unjustifiable.  The  state  imposes  general  taxes  for 
the  support  of  schools  and  permits  school  districts  to  raise 
special  taxes,  but  such  taxes  should  be  imposed  on  those 
alone  who  receive  the  benefits,  either  personally  or  to  their 
property. 

In  9  Neb.,  337,  when  this  case  was  formerly  before  the 
court,  it  is  said:  ^'Each  district  being  thus  required  to 
raise  its  own  taxes,  school  district  No.  6  has  no  interest  in 
the  money  in  question.  This  money  was  raised  upon  the 
taxable  property  of  district  No.  9  for  school  purposes,  and 
it  should  be  applied  in  the  district  to  the  purposes  for 
which  it  was  raised.  District  No.  9  has  therefore  an  equi- 
table right  to  the  money  in  question."  This  was  the  find«- 
ing.  The  judgment  of  the  court  was  that  the  ''judgment 
of  the  district  court  is  reversed ;  and  for  the  purpose  of 
doing  complete  justice  between  parties  and  ending  the  liti- 
gation, it  appearing  probable  that  other  districts  have  been 
formed  in  the  large  extent  of  territory  originally  compris- 
ing No.  9,  the  case  is  remanded  to  the  district  court  with 
instructions  to  permit  all  the  school  districts  now  formed 
in  the  original  territory  of  district  No.  9  to  join  as  plain- 
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tifis^  and  to  divide  the  money  in  question  among  said  dis* 
tricts  upon  the  basis  of  the  assessment  of  1872/'  No  ob- 
jection was  made  to  this  judgment  nor  any  attempt  made 
to  have  it  modified.  It  decided  the  issues  in  favor  of  No. 
9  and  directed  how  the  money  should  be  divided.  It 
would  seem  then  that  all  that  the  district  court  had  to  do 
was  to  render  judgment  as  directed  by  this  court  and  divide 
the  money  in  the  mode  pointed  out.  This  it  has  done. 
The  intention  was  that  the  district  court  should  render 
judgment  as  directed  and  then  permit  the  districts  formed 
from  No.  9  claiming  the  fund  to  interplead  and  apportion 
it  in  the  way  pointed  out  This  procedure  was  not  strictly 
followed  out.  The  petition  was  amended  before  judgment. 
But  this  was  an  error  without  prejudice^  as  this  court  had 
directed  that  judgment  be  rendered  against  No.  6.  But  it 
is  said  new  issues  have  been  formed,  but  this  is  not  so,  as 
the  questions  involved  were  set  up  as  a  defense  in  the  for- 
mer case.  Perhaps  the  directions  of  this  court  as  to  the  pro- 
cedure were  not  as  definite  as  they  should  have  been,  but 
there  has  been  a  substantial  compliance  with  the  judgment 

Judgment  ap firmed. 


13  178 

19  188 

90  800 
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18  178  James  Mathews,  Tootle  &  Maiile  and  W.  V.  Morse 

■^-^\         &  Co.,  PLAINTIFFS  IN   ERROR,  V.  SmiTH   &   CrITTEN- 

4i-r?5i      DEN  AND  Kellogg  &  Barrett,   defendants  in 

ERROR. 

1.  Garnishment.  The  Code  provides  for  service  of  notice  of  gpr> 
nishment  upon  two  classes,  viz.,  persons  and  oorporationa  If 
served  on  a  person,  it  must  be  served  upon  him  personally  or  by 
leaving  a  copy  at  his  usual  place  of  residence ;  if  upon  a  corpo- 
ration, then  upon  its  president,  etc.,  or  managing  agenl 
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2l    :    Noncs.    Certain  goods  were  taken  poflsession  of  1^  a 

non-resident  firm  nnder  a  chattel  mortgage,  and  while  in  pos- 
session of  an  agent  notice  of  garnishment  was  served  npon  him 
\fy  name.  Heldy  That  the  notice  was  sufficient,  and  that  the  at- 
tachment created  a  tmst  in  the  property  in  his  possession,  and 
that  notice  to  the  agent  of  the  trust  was  notice  to  the  prindpaL 

Ebbor  to  the  district  court  for  Polk  county.  The  fade 
appear  in  the  report  of  the  referee  set  forth  in  opinion. 

E.  Wakdey  and  Qroff  &  Moviigomery,  for  plaintifi  in 
error. 

The  mortgage  to  Smith  &  Crittenden  was  invalid  on  its 
face  becaose  it  provided  that  the  goods  should  be  sold  at 
"private  sale  without  notice^  as  required  by  the  General 
Statutes  of  Nebraska.''  The  statute  (Comp.  Stat.,  82, 
Cten.  Stat.,  481),  is  mandatory.  Hurjord  v.  Omahxiy  4 
Neb.,  360.  If  not  invalid  on  its  face  it  was  fraudulent  as 
to  creditors.  Consider  Crittenden's  promise;  consider 
large  difference  between  the  debt  ($1,800)  and  the  value 
of  the  goods  ($6,000);  consider  terms  of  note  and  mortgage, 
note  payable  "on  demand  without  grace,"  mortgage  pro- 
viding for  "private  sale."  Herman  on  Chattel  Mortgages, 
249,  267,  268.  The  attachments  were  legally  levied. 
Code,  sees.  201,  205,  209,  929,  931.  Damdson  v.  Kuhn, 
1  Disney,  406,  410.  On  question  of  garnishment  see 
Comp.  Stat.,  636.  BuUedge  v.  Corbin,  10  Ohio  State,  478. 
Morgan  &  Oo.  v.  Spangler,  20  Ohio  State,  38.  Armatronff 
V.  McAlpitiy  18  Ohio  State,  184.  FauUcT^er  v.  MeyerSy  6 
Neb.,  418.    Bliss  on  Code  Pleading,  sec.  383. 

F.  B.  Hartj  for  Smith  &  Crittenden,  defendants  in 
error. 

The  power  in  the  mortgage  was  to  sell  at  "private  sale" 
or  at  public  auction.  The  mortgagor  had  a  right  to  con- 
tract  with  reference  to  the  mode  of  foreclosure.    Herman 
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on  Chattel  Mortgages,  sees.  206,  209,  211.  2  Jones  on 
Mortgages,  sec.  1778.  Mortgage  was  valid,  mortgagees 
were  in  possession  and  mortgagor  had  no  property  therein 
subject  to  le\'y  or  sale.  Campbell  v.  Leonardy  11  Iowa, 
489.  Oordon  V,  Hardin,  33  Iowa,  560.  The  garnishee 
process  was  invalid. 

Norval  Brothers,  for  Kellogg  &  Barrett,  defendants  in 
error. 

ft 

Priority  of  attachments  and  garnishments  cannot  be  de- 
termined in  this  action  of  replevin.  Sole  question  is  aa  to 
8.  &  C.'s  right  to  goods,  etc.  Property  was  not  subject  to 
attachment.  Drake  on  Attachment,  sees.  267,  269,  538, 
539.  Badlam  v.  Tucker,  1  Pick.,  389.  Doane  v.  Oar- 
retson,  24  Iowa,  351.  Kellogg  &  Barrett,  having  gaiv 
hisheed  after  all  the  property  was  converted  into  moneys 
have  the  first  lien  on  the  surphis.  Drake  on  Attachment, 
sec.  667.     WUliams  v.  A.  &  K  R.  R,  36  Me.,  201. 

Maxwell,  J. 

This  case  was  referred  to  a  referee,  who  found  as  follows: 
Fird.  That  on  the  twenty-third  of  December,  1878, 
the  firm  of  Beaty  &  Woods  engaged  in  the  business  of 
general  merchandise  at  Osceola,  Polk  county,  Nebraska, 
were  indebted  to  the  plaintifis  in  the  sum  of  $1852.29,  and 
on  the  same  day,  to  secure  the  payment  of  the  same,  exe- 
cuted and  delivered  to  plaintiffs  a  note  and  chattel  mort-^ 
gage  for  the  sum  of  $1776.29,  which  chattel  moi-tgage  was 
upon  a  stock  of  goods  of  general  merchandise  of  the  value 
of  $4500.00.  That  the  sum  of  $76.00  then  due  plaintiffi 
from  said  Beaty  &  Woods  was  omitted  from  the  amount  of 
said  note  and  mortgage  by  mistake. 

Second.  That  in  the  taking  of  said  mortgage  plaintiffi 
acted  in  good  faith  and  for  the  sole  and  only  purpose  of 
securing  the  payment  of  the  debt  due  them. 
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Third.  That  said  chattel  mortgage  was  on  the  twenty- 
third  of  December,  1878,  filed  and  indexed  in  the  office 
of  the  county  clerk  of  said  Polk  county. 

Fourth.  That  said  chattel  mortgage  provided  that  said 
sum  of  $1776.29  should  be  paid  on  demand  without 
grace. 

Fifth.  That  said  mortgage  provides  that  in  case  of  de- 
fault in  the  payment  of  said  money  thereby  secured  said 
mor^agee  could  take  immediate  possession  thereof  and  sell 
the  same  at  private  sale  without  notice. 

Sixth.  That  said  mortgage  provided  upon  a  sale  of  the 
property  the  proceeds  should  be  applied  to  pay  the  amount 
due,  or  to  become  due,  with  all  reasonable  costs  pertaining 
to  the  taking,  keeping,  advertising,  and  selling  of  said 
property. 

(The  seventh  relates  to  the  form  of  the  chattel  mortgage.) 

Eighth.  That  on  the  same  day  that  said  mortgage  was 
executed  and  delivered  to  plaintiffs,  the  plaintiiis  made  a 
demand  for  and  took  possession  of  the  property  mentioned 
in  said  mortgage,  under  the  promises  of  said  mortgage, 
Beaty  &  Woods  consenting  to  such  possession. 

Ninth.  That  upon  taking  possession  of  said  property, 
plaintiffs  commenced  to  sell  the  same  at  private  sale,  and 
continued  to  sell  at  private  sale  until  after  the  same  was 
taken  in  attachment  by  defendant,  James  Mathews.  (The 
aggregate  of  such  sales  is  $898.77). 

Tenth.  That  after  plaintiff  obtained  possession  of  said 
goods  under  the  writ  of  replevin  in  this  action  they  adver- 
tised and  sold  at  public  sale,  under  the  provisions  of  the 
statute  relative  to  the  sale  of  property  under  chattel  mort- 
gage, for  the  sum  of  $2000. 

Eleventh.  That  plaintiffs  received  from  the  total  sales 
of  said  goods  the  sum  of  $2898.77. 

Tiodfih.  That  plaintiff  paid  as  costs  and  expenses  in- 
curred in  taking,  keeping,  and  selling  said  goods  the  sum 
of  $434. 
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Thirteenth.  That  plainti£&  paid  as  attomey's  fees  for 
foreclosing  said  mortgage  the  sum  of  $175. 

Fourteenth.  That  the  defendant,  James  MathewS;  as  con- 
stable, levied  upon,  in  the  possession  of  mortgagees,  and 
took  and  held  possession  of  said  property,  under  and  by 
virtue  of  valid  writs  of  attachment  issued  out  of  a  justice 
court  for  said  Polk  county,  on  the. seventh  day  of  Januaiy, 
1879,  in  favor  of  each  of  the  defendants,  Samuel  Bums 
and  Max  Meyer  &  Co. 

Fifteenth,  That  on  the  eighth  day  of  January,  1879,  at 
11  o'clock  A.M.,  the  sheriff  of  said  Polk  county  received 
valid  writs  of  attachment  in  each  of  the  following  suits: 
W.  V.  Morse  &  Co.  against  Beaty  &  Woods;  Tootle  & 
Maule  against  Beaty  &  Woods;  John  O.  Farwell  &  Co. 
against  Beaty  &  Woods;  A.  M.  Shasta  &  Co.  against  Beaty 
&  Woods;  and  on  the  same  day  at  the  hour  of  3  o'clock 
P.M.,  said  sheriff,  in  the  presence  of  two  credible  per- 
sons, did  declare  that  he  did  levy  said  attachments  npcm 
the  goods  in  question,  the  same  being  in  the  custody  and 
control  of  said  James  Mathews  as  constable,  by  virtue  of 
the  writs  of  attachment  in  the  suits  of  Samuel  Bums  and 
Max  Meyer  &  Co.,  but  said  sheriff  did  not  take  possession 
of  said  goods,  or  appraise  the  same  or  obtain  the  custody 
and  control  thereof. 

Sixteenth.  That  on  the  sixteenth  day  of  Januaiy,  1879, 
one  of  the  attorneys  for  Tootle  and  Maule  in  the  suit  against 
Beatty  &  Woods  filed  an  affidavit  in  said  action  in  due 
form  of  law,  alleging  '^that  he  has  good  reason  to  believe 
and  does  believe  that  Clarence  H.  Buell  has  property, 
moneys,  and  credits  in  his  possession  belonging  to  said 
defendants,  J.  M.  Beaty  and  Joseph  Woods,  and  he  further 
makes  oath  and  says,  that  as  he  is  informed  and  believes  that 
the  said  Clarence  H.  Buell,  as  agent  for  the  firm  of  Smith 
&  Crittenden,  of  Council  Blufis,  Iowa,  has  property,  money, 
and  credits  in  his  possession,  as  such  agent,  belonging  to 
said  defendants,  J.  N.  Beaty  and  Joseph  Woods,  and 
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farther  makes  oath  and  says  that  he  is  informed  and  be- 
lieves Smith  &  Crittenden^  a  firm  doing  business  at  the 
city  of  Council  Blufi,  Iowa,  have  property,  moneys,  and 
credits  in  their  possession  at  the  town  of  Osceola,  Neb., 
belonging  to  said  defendants,  Beaty  and  Woods/^  And  on 
said  sixteenth  day  of  January,  1879,  due  notices  of  gar- 
nishment were  issued  in  said  action,  one  directed  to 
Clarence  H.  Buell,  agent  for  Smith  &  Crittenden,  requiring 
him  to  appear  and  answer,  etc.;  and  on  the  seventeenth  day 
of  January,  1879,  at  the  hour  of  10  o'clock  a.m.  said  notices 
were,  by  the  slieriff  of  said  Polk  county,  duly  and  legally 
served  upon  said  Clarence  H.  Buell  and  Clarence  H.  Buell, 
agent  for  Smith  &  Crittenden,  but  no  notice  of  garnishment 
was  issued  or  directed  to  said  Smith  &  Crittenden. 

Seventeenth.  That  on  the  sixteenth  day  of  January, 
1879,  one  of  the  attorneys  for  W.  V.  Morse  in  said  suit 
against  Beaty  and  Woods  filed  an  affidavit  in  said  cause 
allying  the  same  facts  as  stated  in  the  sixteenth  finding. 
Notices  were  issued  the  same  as  stated  in  the  sixteendi 
finding,  and  were  served  at  the  same  time  and  in  the  same 
manner  as  stated  in  the  sixteenth  finding. 

EigkteerUh.  That  on  the  thirteenth  day  of  March,  1879, 
the  attorney  for  A.  N.  Shasta  &  Co.,  in  the  case  against 
Beaty  &  Woods,  filed  an  affidavit  in  said  cause  in  due 
form  of  law,  alleging  'Hhat  he  has  good  reason  to,  aAd 
does  believe,  that  one  Hart,  whose  first  or  christian  name 
is  unkown,  and  C.  H.  Buell  have  goods,  rights,  chattels, 
moneys,  ete.,  in  their  hands  or  under  their  control  belong- 
ing to  said  defendants,  and  liable  to  be  applied  to  the 
payment  of  plaintiff's  claim;  that  on  said  thirteenth  day 
of  March,  1879,  notices  of  garnishment  in  due  form  of 
law  were  issued,  ixotiiying  said  Hart  and  C.  H.  Buell  to 
appear  and  answer,  ete.,  and  were,  on  the  thirteenth  day  of 
March,  1879,  at  3  o'clock  p.m.,  duly  and  l^ally  served 
by  the  sheriff  of  said  county  upon  said  Hart  and  C.  H. 
BnelL 
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Nineteenth,  That  no  notice  of  garnishment  was  issued 
or  served  in  either  of  said  actions  directed  to  plaintifis 
Smith  and  Crittenden. 

Twentieth.  That  on  the  fourth  day  of  February,  1879, 
W.  F.  Kellogg  and  Alvin  W.  Barrett,  partners  under  the 
name  of  Kellogg  and  Barrett,  secured  a  judgment  against 
said  Beaty  &  Woods  in  the  county  court  of  Polk  county, 
Nebraska,  for  the  sum  of  $398.73  debt,  and  $5.75  costs; 
that  on  the  thirteenth  day  of  March,  1879,  at  8  o'clock  A.H.,  a 
transcript  of  said  judgment  was  filed  in  the  office  of  clerk  of 
district  court  of  said  Polk  county,  Nebraska;  that  on  the 
same  day,  to-wit,  March  13th,  1879,  an  execution  was 
duly  issued  on  said  judgment  out  of  said  district  court  and 
placed  in  the  hands  of  the  sheriff  of  said  county,  who  on 
the  same  returned  the  same  unsatisfied  for  want  of  prop- 
erty of  said  defendants  whereon  to  levy. 

IkverUy-first,  That  on  the  thirteenth  day  of  March, 
1879,  one  of  the  attorneys  for  Kellogg  &  Barrett  filed  an 
affidavit  in  said  cause  in  the  clerk's  office  of  said  district  court 
in  due  form  of  law,  alleging  ^'That  execution  in  said  cause 
has  been  issued  and  returned  unsatisfied  for  want  of 
sufficient  property  whereon  to  levy  and  collect  the  same. 
Affiant  further  deposes  and  saith  that  he  has  good  reason 
to  and  does  believe  that  Hart  and  Smith  &  Crittenden  have 
property  of  and  are  indebted  to  the  said  Beaty  and  Woods, 
partners  as  Beaty  &  Woods,  the  judgment  debtors  in  said 
cause.'* 

Ikoenty^eoond,  That  on  the  thirteenth  day  of  March, 
1879,  a  notice  of  garnishment  in  due  form  of  law  was  duly 
issued,  notifying  Frank  B.  Hart  and  Smith  &  Crittenden 
to  appear  and  answer,  etc.,  service  of  said  notices  of  gar- 
nishment was  on  the  same  day  accepted  in  writing  by  said 
F.  B.  Hart  and  Smith  &  Crittenden,  by  F.  B.  Hart,  their 
attorney. 

Ikventy-tldrd.  That  said  Clarence  H.  Buell,  at  the  time 
said  garnishmeat  proceedings  were  commenced  and  served 
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upon  him,  was  the  agent  of  Smith  &  CrittendeDy  mort- 
gageesy  and  as  such  had  possession  of  the  goods  mortgaged 
remaining  unsold,  and  had  the  proceeds  of  the  goods  at 
that  time  sold. 

TweTUy-fourth,  That  said  F.  B.  Hart  was,  at  the  time 
said  garnishment  proceedings  were  commenced  and  served 
upon  him,  the  attorney  for  Smith  &  Crittenden,  and  as 
such  had  the  possession  of  the  proceeds  of  the  goods  sold 
at  public  sale,  to-wit,  $2000  on  the  day  of  sale, 

Tioenty-fifth,  That  at  the  time  of  the  commencement  of 
this  action  plaintiiis  were  owners  as  mortgagees  of  the 
property  in  question,  and  entitled  to  the  immediate  posses- 
sion of  the  sales. 

Ikoenty-sixth,  That  Samuel  Bums  secured  a  judgment 
in  his  said  action  against  Beaty  &  Woods  on  the  seven- 
teenth day  of  January,  1879,  for  $77.29  debt,  and  $20 
costs,  and  that  there  is  due  thereon  at  this  date  $114.03. 

Twenty-seventh.  That  Max  Meyer  &  Co.  recovered  a 
judgment  against  Beaty  &  Woods  on  the  nineteenth  day  of 
January,  1879,  for  $43.50  debt,  and  $28  coste,  and  that 
there  is  due  thereon  at  this  date  the  sum  of  $80.95. 

Ikoenty-eighth.  That  W.  V.  Morse  &  Co.  recovered  H 
judgment  in  their  said  action  against  Beaty  &  Woods  on 
the  fourth  day  of  June,  1879,  for  $373.36  debt,  and 
$37  attorney's  fees  and  $...  costs,  and  there  is  due  thereon 
at  this  date  the  sum  of  $... 

Ikoenty-ninth.  That  Tootle  &  Maule  seciured  a  judgment 
in  their  said  action  against  Beaty  &  Woods  on  the  fourth 
day  of  June,  1879,  for  $885.42  debt,  and  $73  attom^s 
fees,  and  $...  costs,  and  there  is  due  thereon  at  this  date  the 
sum  of  $ 

Thirtieth,  That  A.  M.  Shasta  &  Co.  recovered  a  judg- 
ment in  their  said  action  against  Beaty  &  Woods  on  the 
day  of ,  1879,  for  $1547.21  debt,  $100  at- 
torney's fees,  and  $8.80  costs,  and  there  is  due  diereon  at 
this  date  the  sum  of 
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Thirty-first.  That  John  V.  Farwell  &  Co.  secured  a 
judgment  in  their  said  action  against  Beaty  &  Woods  on 

the day  of  ,  1879,  for  $130.70  debt,  and 

$6.75  costs,  and  there  is  due  thereon  at  this  date  the  sum 

of$ 

TMrtif^econd.    That  there  is  due  Kellogg  &  Barrett 

upon  their  said  judgment  at  this  date  the  sum  of  $484.20. 

As  conclusions  of  law  the  referee  found : 

Mrst.  That  the  chattel  mortgage  in  question  from 
Bealy  &  Woods  to  Smith  &  Crittenden,  the  plaintiff,  is 
valid. 

Second,  That  Samuel  Bums  and  Max  Meyer  &  Co.  did 
not  obtain  a  lien  to  said  property,  or  the  proceeds  thereof, 
by  virtue  of  the  levy  of  their  attachment. 

Third.  That  W.  V.  Morse  &  Co.,  Tootle  &  Maule,  John 
V.  Farwell  &  Co.,  and  A.  M.  Shasta  &  Co.  did  not  obtain 
a  lien  upon  said  property  by  virtue  of  the  attachment 
issued  in  their  action.   • 

Fourth.  That  at  the  time  of  the  issue  of  the  attach- 
ments in  the  actions  of  W.  V.  Morse  &  Co.,  Tootle  & 
Maule,  John  V.  Farwell  &  Co.,  and  A.  M.  Shasta  &  Co., 
and  the  service  of  said  attachments  by  the  s]\eri£P,  the 
property  was  in  the  custody  of  the  law,  and  the  sheriff 
could  make  no  valid  levy  of  said  attachments. 

Fifth.  That  the  garnishee  proceedings  in  the  cases  of 
Tootle  &  Maule,  W.  V.  Morse  &  Co.,  A.  M.  Shasta  &  Co. 
were  ineffectual  to  give  them  any  interest  in  or  to  the 
property  in  question  or  the  proceeds  thereof. 

Sixth.  That  the  garnishee  proceedings  in  the  case  of 
Kellogg  &  Barrett  were  sufficient  to  entitle  them  to  tlie 
proceeds  of  said  property,  after  the  payment  of  prior  liens. 

Seventh.  That  the  plaintifis  are  not  entitled  to  deduct 
from  the  proceeds  of  the  sale  of  said  property  the  sum  of 
$75  paid  as  attorney's  fees,  as  the  same  are  not  a  part  of 
the  costs  provided  for  in  said  mortgage. 

F&ghih.    That  plaintiflw  are  not  entitled  to  deduct  irom 
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die  proceeds  of  said  property  the  sum  of  $76  due  them 
from  said  Beaty  &  Woods,  and  omitted  from  the  amomit 
of  said  note  and  mortgage  hj  mistake,  as  against  valid 
attachment  liens. 

Ninth.  That  plaintifis  are  entitled  to  deduct  from  the 
proceeds  of  said  property  the  sum  of  $76  due  them  from 
Beaty  &  Woods,  and  omitted  from  the  amount  of  said 
note  and  mortgage  by  mistake,  as  against  the  garnishee 
proceedings. 

Tenih.  That  plaintifEs  are  entitled  to  a  judgment,  that 
ihey  are  the  owners  of  the  property  in  question,  and  were  af 
the  time  of  the  commencement  of  this  action  entitled  to 
the  immediate  possession  of  the  same,  and  that  the  same 
was  wrongfully  held  by  defendant  Mathews. 

Eleventh,  That  plaintifi^  are  entitled  to  deduct  from  the 
proceeds  of  the  sale  of  said  property  the  debt  secured  by 
said  mortgage,  to- wit:  $1776.29  and  the  cost  of  taking, 
keeping,  advertising,  and  selling  of  said  property,  to-wit, 
$434. 

Tuoelfth.  That  the  balance  of  the  proceeds  of  the  sale 
of  said  goods  should  be  applied  in  this  action  as  follows: 

1.  In  paying  of  the  sum  of  $76  due  plaintiff  from  Beaty 
A  Woods,  and  not  included  in  the  amount  of  said  note  and 
mortgage. 

2.  In  payment  of  the  amount  due  Kellogg  &  Barrett 
upon  their  judgment  against  Beaty  &  Woods,   to-wit, 

$484.20. 

3.  That  the  defendants,  W.V.  Morse  &  Co;,  Tootle  & 
Maule,  John  V.  Farwell  &  Co.,  A.  M.  Shasta  &  Co.,  Sam- 
uel Burns,  and  Max  Meyer  &  Co.,  are  not  entitled  to  re- 
lief in  this  action. 

Exceptions  were  filed  which  were  overruled,  and  judg- 
ment entered  on  the  report.  The  cause  is  brought  into 
this  court  by  petition  in  error.  The  principal  question  to 
be  determined  is  the  validity  of  the  proceedings  in  gar- 
nishment. 
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Sec.  207  of  the  code  provides  that:  "When  the  plain- 
tiSf  his  agent  or  attorney,  shall  make  oath,  in  writing,  that 
he  has  good  reason  to'and  does  believe  that  any  person  or 
corporation,  to  be  named  and  within  the  county  where  the 
action  is  brought,  has  property  of  the  defendant  (describ- 
ing the  same)  in  his  possession,  if  the  officer  can  not  come 
at  such  property,  he  shall  leave  with  such  garnishee  a  copy 
of  the  order  of  attachment,  with  a  written  notice  that  he 
appear  in  court  at  the  return  of  the  order  of  attachment, 
and  answer  as  provided  in  sec.  221." 
•  Sec.  208  provides  that:  "The  copy  of  the  order  and 
the  notice  shall  be  served  upon  the  garnishee  as  follows: 
If  he  be  a  person,  they  shall  be  served  upon  him  per- 
sonally, or  lefb  at  his  usual  place  of  residence;  if  acor^ 
poration,  they  shall  be  left  with  the  president  or  other 
officer  of  the  same,  or  a  managing  agent  thereof." 

Bouvier  defines  the  word  "garnishment"  to  be  "A  warn- 
ing to  any  one  for  his  appearance  in  a  cause  in  which  he 
is  not  a  party,  for  the  information  of  the  court  and  ex- 
plaining a  cause/'  1  Bouv.  Law  Diet,  627.  In  other 
words,  it  is  notice  tothe  party  in  actual  poasession  of  the 
goods  or  choses  in  action  of  a  debtor  that  an  attachment 
has  been  issued  against  the  debtor,  and  that  the  debtor's 
property  in  the  hands  of  the  party  receiving  the  notice  is 
to  be  held  subject  to  the  attachment. 

The  word  "garnishment"  appears  to  be  used  in  all  the 
states  except  those  of  New  England,  where  the  party 
warned  is  called  a  trustee,  and  the  process  under  which  he 
is  notified  a  trustee  process. 

The  Revised  Statutes  of  Massachusetts  of  1836,  part  3, 
tit.  4,  chap.  109,  contains  a  provision  that:  "Every  per- 
son having  goods,  effects,  or  credits  of  the  defendant 
intrusted  to  or  deposited  in  his  possession,  may  be  sum- 
njioned  as  a  trustee,  and  the  property  in  his  hands  attached 
and  held  to  respond  to  the  final  judgment,"  etc. 

In  Vermont  the  trustee  process  is  given  to  creditors  against 
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persons  having  in  their  possession  money,  goods,  chattels, 
rights,  or  creditsof  concealed  or  absconding  debtors,  or  debtors 
residing  out  of  the  state,  or  removed  ont  of  the  state,  leav- 
ing efiecte  within  it.  Under  this  8tat4ite  it  was  held  that 
a  non-resident  of  the  state  coming  within  it  for  a  tempo^ 
raiy  parpose,  is  not  liable  to  be  summoned  as  a  trustee. 
Baxter  v.  Vineenty  6  Vt,  614.  The  same  decision  seems 
to  have  been  made  in  Massachusetts.  See  Bay  v.  Under* 
woody  3  Pickering,  302.  And  this  was  the  custom  of  Lon- 
don. See  cases  cited  in  note  3,  sec.  473  of  Drake  on 
Attachment.  Under  our  statute  proceedings  in  garnish-^ 
ment  are  not  an  action  that  may  proceed  to  judgment  and 
execution  be  issued  thereon.  They  are  in  the  nature  of 
notice  to  the  party  in  actual  possession  of  the  property  of 
the  attachment,  and  from  the  time  he  receives  such  notice 
he  becomes  in  respect  to  the  goods  or  property  of  the  debtor 
a  trustee. 

In  Corey  v.  Powers,  18  Vt,  588,  it  is  said:  ''It  is  not 
necessary  to  constitute  ther  relation  of  debtor  and  trustee 
that  a  right  of  action  should  actually  exist  and  be  perfected 
in  the  debtor  at  the  commencement  of  the  trustee  process. 
It  is  sufficient  if  property  is  deposited  with  the  trustee,  or 
that  he  is  indebted  to  the  principal  debtor,  though  something 
further  may  be  required  to  constitute  a  right  of  action 
thereof." 

Ill  Q^^ff  t?.  BjUtredge,  18  N.  H.,  137,  it  is  said:  ''So 
bailees  are  not  answerable  in  many  cases  until  there  has 
been  a  demand.  So  administrators  of  insolvent  estates 
cannot  be  charged  until  demand  afler  a  dividend  has  been 
declared,  nor  udministrators  generally  for  the  share  of  an 
heir.  But  they  may  be  charged  as  trustees  although  there 
has  been  no  demand.  The  reason  is  that  the  process  of 
foreign  garnishment  is  not  regarded  as  an  adverse  suit  as 
against  the  trustee.  Instead  of  being  subjected  to  costs  he 
recovers  costs  and  these  are  r^arded  as  an  indemnity .^^ 
And  the  same  rules  are  applicable  under  our  itatate.- 
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From  the  time  of  garnishment  the  effects  in  the  garnishee's 
possession  are  considered  in  custodia  legia.  Brashear  v. 
Westy  7  Peters,  608,  Mattingly  v.  Boyd,  20  Howard,  128, 
Biggs  v,  Kouns^  7  Dana,  405.  The  goods  are  thereafter 
subject  to  the  lien  of  the  creditor  who  effected  the  garnish* 
ment  Burlingame  v,  Bdly  16  Mass.,  318.  Swett  v.  Brown, 
6  Pick.,  178.  And  if  the  goods  are  taken  even  by  a 
wrong-doer  after  the  service  of  notice  the  liability  of  the 
garnishee  continues.  Parker  v,  Kinsmany  8  Mass.,  486, 
Despatch  lAne  v.  Bellamy  Man.  Co.,  12  N.  H.,  206.  Drake 
on  Attachment,  sec.  453. 

If  the  goods  can  be  levied  upon  the  officer  takes  posses- 
sion of  the  same,  but  if  he  ^'cannot  come  at  such  property," 
then  he  is  to  leave  with  the  garnishee  a  copy  of  the  order 
of  attachment  with  a  written  notice  to  appear  in  court  and 
answer  under  oath  all  questions  touching  the  property  of 
every  description  and  credits  of  the  defendant  in  his  pos- 
session or  under  his  control.  Now  who  is  a  person  to  be 
garni.sheed?  The  statute  provides  for  the  service  of  notice 
on  only  two  classes,  viz.,  persons  and  corporations.  If  a 
person,  the  notice  is  to  be  served  upon  him  personally  or  left  at 
his  usual  place  of  residence,  and  if  .a  corporation  then  with 
the  president  or  other  officer,  or  managing  agent  of  the 
same.  There  is  no  provision  whatever  for  obtaining  serv- 
ice upon  a  firm  not  doing  business  in  the  county,  much  less 
a  non-resident  of  the  state.  The  design  of  the  law  is  to 
reach  the  property,  and  if  from  any  cause  the  officer  can- 
not levy  upon  that,  the  person  in  actual  possession  of  the  same 
may  be  required  to  appear  and  show  the  facts  in  relation  to 
the  ownership.  If  he  fails  to  obey,  an  attachment  may 
be  issued  against  him  as  for  contempt  The  court  by  its 
process  may  compel  the  party  served  with  notice  to  disclose 
all  the  facts  within  his  knowledge.  But  what  power  would 
it  have  over  a  firm  residing  out  of  the  state?  Suppose 
the  notice  in  this  case  had  been  directed  to  Smith  &  Crit- 
tenden, and  had  been  served  upon  Buell  &  Hart^  and  no 
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one  had  appeared  in  response  to  thesame^againstwhom  would 
an  attachment issae?  It oould  notissueagainst  Smith  &Crit- 
tenden  unless  they  were  personally  served  and  were  within 
the  jurisdiction  of  the  courts  nor  could  it  issue  against  any 
of  their  employees,  because  they  were  not  required  to  ap- 
pear. Consequently  the  court  would  be  powerless  to  pro- 
tect the  rights  of  parties  asking  its  aid.  Besides  Smith 
&  Crittenden,  being  a  non-resident  firm  and  having  no 
place  of  business  in  the  state,  but  merely  selling  certain 
goods  which  they  held  a  lien  upon,  were  liable  at  any  mo- 
ment to  have  their  claim  satisfied  and  leave  the  state.  They 
could  therefore  at  any  moment  defeat  the  proceedings  in 
garnishment  if  the  notice  must  be  served  upon  them. 
But  this  not  being  an  action,  notice  to  the  agent  is  notice 
to  the  principal.  The  property  or  chose  in  action  becomes 
a  trust  fund  for  the  satisfaction  of  any  judgment  that  may 
be  recovered,  and  the  agent  is  charged  with  notice  of  the 
trust 

Story  says :  ''Notice  of  fads  to  an  agent  is  constructive 
notice  thereof  to  the  principal  himself,  where  it  arises  the 
from  or  is  at  the  time  connected  with  the  subject  matter  of 
agency.''    Story  on  Agency,  sec.  140. 

And  it  has  been  held  that  in  a  conunercial  transaction, 
if  the  purchaser's  agent  on  behalf  of  the  principal  buy 
goods  from  a  factor,  and  such  agent  has  notice,  no  matter 
by  what  means,  that  the  goods  are  not  the  goods  of  the 
factor,  the  knowledge  of  the  agent  will  be  held  to  be  the 
knowledge  of  the  principal.  Dreeser  v.  Norwood,  17  C. 
B.,  N.  S.,  466. 

And  in  the  case  of  Hart  v.  The  F.  &  M.  Bank,  33  Vt., 
252,  the  same  rule  was  extended  to  the  knowledge  of  a 
trust  acquired  by  the  agent  before  his  employment  to  levy 
upon  the  goods  as  the  property  of  the  trustee.  Story  on 
AgSDcy,  sec  140  a.  But  we  find  it  unnecessary  to  go  to 
this  extent.  Here  was  a  trust  created  in  favor  of  other 
creditoTB,  of  which  this  agent  not  only  had  notice,  but  was 
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required  to  make  a  full  and  complete  disclosure  as  to  his 
claim  and  the  character  in  which  he  holds  the  property. 
We  have  no  doubt  the  service  of  notice  of  garnishment 
upon  Buell  was  sufficient,  and  that  the  plaintiff's  attach- 
ments date  from  that  time.  The  property  or  the  proceeds 
thereof  are  before  the  courts  and  it  is  its  duty  to  make  a 
distribution  of  the  same  to  the  several  creditors  in  the  or- 
der of  the  priority  of  their  liens.  Smith  &  Crittenden  had 
no  authority  to  sell  more  than  sufficient  goods  to  pay  their 
daim.  The  case  is  precisely  similar  to  that  of  Charter  v, 
Stevens,  3  Denio,  33.  In  that  case  the  mortgagee,  after  the 
day  of  payment,  sold  part  of  the  mortgaged  property  by 
virtue  of  a  power  of  sale  in  the  mortgage  for  sufficient  to 
pay  the  mortgage  debt  and  costs,  and  it  was  held  that  the  mortn 
gagee's  title  to  the  chattel s  remaining  unsold  was  exti  nguished. 
The  reason  is  the  mortgage  is  a  mere  security  for  the  debt 
The  mortgagee,  although  the  holder  of  the  legal  title,  is  not 
the  absolute  owner  of  the  property,  and  should  be  held 
to  strict  account  for  any  surplus  remaining  in  his  hands. 
See  also  /Romberg  v.  Lindbergh  26  Minn.,  613. 

The  testimony  as  to  the  value  of  the  property  sold  at 
private  sale  is  very  unsatisfactory,  and  the  same  may  be 
said  of  the  expenses  of  the  sale.  As  we  find  the  pro- 
ceedings in  garnishment  referred  to  in  the  16tih,  17th  and 
18th  findings  of  fact  sufficient  to  bind  the  property,  we 
deem  it  better  to  avoid  expressing  an  opinion  upon  the 
validity  of  the  attachments  referred  to  in  the  16th,  as  nei- 
ther the  briefs  nor  argument  of  counsel  have  aided  the 
court  in  solving  the  question.  It  would  seem  like  a  play 
upon  words  to  hold  the  notice  of  garnishment  served  upon 
Buell  an  agent  was  not  good,  but  that  notice  to  Hart,  an 
attorney  of  Smith  &  Crittenden,  although  a  non-resident, 
was  good.  How  far  an  attorney  can  enter  an  appearance 
for  a  garnishee  is  a  proper  question  for  discussion  in  the 
distribution  of  the  fuuds,  but  does  not  arise  in  the  case,  as 
the  lien  of  Kellogg  &  Barrett  will  be  postponed  until  all 
prior  liens  are  satisfied. 
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The  claim  of  Smith  &  Crittenden  for  $76.00,  omitted 
from  the  mortgage  by  mistake,  will  be  postponed  until  all 
liens  are  paid.  The  judgment  of  the  district  court  is  re- 
versed, and  the  cause  remanded  to  the  district  court  with 
directions  to  modify  the  findings  of  the  referee  in  confor- 
mity with  this  opinion,  and  for  further  proceedings. 

Reversed  and  bemanded. 


Ex  Parte  George  W.  CoTTRELii. 

1.  Bastardy.    A  proceeding  under  the  bastardy  act  while  in  the 

nature  of  a  civil  action  is  properly  a  police  regulation  requir- 
ing the  putative  father  to  furnish  support  for  his  child,  and  to 
indemnify  the  public  against  liability  for  its  support. 

2.    :    CONSTITUTIONAL  LAW.    The  sum  which  the  putative 

lather  is  required  to  pay  for  such  support  is  not  a  debt  in  the 
sense  in  which  that  word  is  used  in  the  constitution,  and  in  case 
of  his  failure  to  comply  with  the  judgment  of  the  court  he  may 
be  committed  to  prison. 

AppTiiCATiON  for  writ  of  habeas  corpus. 

^Isham  Rmvis,  for  the  application. 

Maxweix,  J. 

This  is  an  application  for  a  writ  of  habeas  corpus.  The 
petitioner  alleges  that  at  the  March,  1879,  term  of  the  dis-. 
trict  court  of  Richardson  county  he  w^as  adjudged  to  be  the 
reputed  father  of  a  bastard  child  theretofore  bom  of  one 
Nancy  Perkins,  an  unmarried  woman ;  and  he  was  ad- 
judged to  pay  the  sum  of  $10.85  per  month  for  the  main- 
tenance of  such  child  until  it  should  be  ten  years  of  age, 
and  also  the  costs  of  prosecution,  and  was  required  to  exe- 
cute a  bond  to  said  county  in  the  sum  of  $1000.00,  with 
15 
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approved  security  for  the  performance  of  said  judgment; 
and  in  case  of  default  he  was  to  be  committed  to  the  jail 
of  said  county.  It  appears  that  the  petitioner  has  failed 
to  comply  with  the  judgment  of  the  court  and  has  been 
committed  to  prison^  from  which  he  now  seeks  to  be  dis- 
charged on  habeas  corpus.  The  principal  ground  upon 
which  a  discharge  is  sought  is  that  the  act  providing  for 
imprisonment  in  such  cases  is  in  conflict  with  the  constitu- 
tion. 

Sec.  20  of  Art  1  of  the  constitution  provides  that:  ''No 
person  shall  be  imprisoned  for  debt  in  any  civil  action,  on 
mesne  or  final  process  unless  in  cases  of  fraud.''  Is  a 
proceeding  in  bastardy  a  civil  action? 

In  CottreU  r.  The  State,  9  Neb.,  125,  it  is  said  the  pro- 
ceeding is  in  the  nature  of  a  civil  action  to  enforce  the  per- 
formance of  a  civil  and  moral  obligation. 

In  Muaaer  v.  Stewart,  21  Ohio  State,-  356,  it  is  said: 
"This  is  not  a  suit  to  recover  a  sum  of  money  owing  from 
the  defendant  to  the  complaining  party.  The  liability 
sought  to  be  enforced  is  not  founded  on  contract  express 
or  implied,  but  originates  in  the  wrongful  act  of  the  de- 
fendant, against  the  consequences  of  which  the  statute  is 
designed  to  protect  the  public.'' 

In  Hootman  v.  Shriner,  15  Id.,  43,  it  was  held  that  the 
provisions  of  the  code  for  the  discharge  of  persons  im- 
prisoned for  debt  had  no  application  to  the  case  of  a  de- 
fendant imprisoned  by  order  of  the  court  under  the  bas- 
tardy act. 

'  In  Holmes  v.  The  State,  2  G.  Green.,  501,  it  was  held 
that  that  portion  of  tlie  act  which  authorized  imprison- 
ment was  unconstitutional  and  void.  That  case  evidentlv 
was  decided  under  a  misapprehension  of  the  law,  and  we 
have  been  unable  to  find  any  case  where  it  is  cited  with 
approval.  The  proceeding,  which  is  in  the  nature  of  a  civil 
action,  is  properly  a  police  regulation  requiring  the  putative 
father  to  furnish  maintenance  for  the  support  of  his  child, 
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and  to  indemnify  the  public  against  liability  for  its  support 
The  sum  charged  against  the  petitioner  is  not  a  debt  in  the 
sense  in  ^hich  that  word  is  used  in  the  constitution.  The 
statute  is  not  in  conflict  with  the  constitution^  and  where  as 
in  this  case  there  appears  to  be  no  doubt  of  the  truth  of 
the  charge  against  the  petitioner^  the  law  should  be  en- 
forced to  the  full  extent.     The  writ  is  denied. 

Wbit  benied. 


Ex-]?ARTE  James  C.  MgNaib. 

Camp-meeting  subject  to  city  or  Tillage  ordinances. 
When  a  camp-meeting  is  located  within  the  limits  of  a  city  or 
Tillage  it  is  snbject  to  the  ordinances  of  snch  city  or  Tillage, 
and  a  person  duly  licensed  by  such  Tillage  to  seU  articlea  of 
food  or  drink  within  the  limits  of  the  corporation  is  not  le- 
qnired  to  take  out  a  permit  from  the  managers  of  snch  meeting 
to  sell  snch  articles. 

Application  for  writ  of  habeas  corpus. 

W.  J,  IxmJbj  for  the  application. 

H.  H.  WU$on  and  A.  C  Bidcetts,  contra. 

By  the  Court. 

The  petitioner  was  convicted  before  a  justice  of  the 
peace  of  selling  two  glasses  of  lemonade  in  the  village  of 
Bennett  and  was  fined  $20  and  costs  and  committed  to  jail 
until  the  same  was  paid.  He  now  presents  his  petition  to 
this  court  for  a  writ  of  habeas  corpus.  It  appears  from 
the  record  that  a  camp  meeting  was  being  held  in  a  grove 
within  the  corporate  limits  of  the  village  of  Bennett^  and 
that  the   petitioner  received  a  license  from  the  village 
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authorities  of  said  village  to  establish  a  booth  at  the  en- 
trance gate  of  the  camp  ground  to  sell  lemonade,  and  that 
in  pursuance  of  such  license  he  did  erect  a  booth  and  sell 
the  lemonade,  for  which  he  was  arrested  and  convicted. 
The  prosecution  is  brought  under  the  provisions  of  an  act 
"for  the  prevention  of  certainimmoral  practices/'  approved 
Feb.  17, 1877.    (Laws  1877,  6;  Comp.  Stat.,  338.) 

Sec.  1  provides  that  no  person  shall  sell  or  expose  for 
sale,  give,  barter,  or  otherwise  dispose  of  in  any  way  or  at 
any  place,  any  spirituous  or  other  liquors,  or  any  article  of 
traffic  whatever,  at  or  within  the  distance  of  three  miles 
from  the  place  where  any  religious  society  or  assemblage  of 
people  are  collected  or  collecting  together  for  religious 
worship  in  any  field  or  woodland.  Provided,  That  noth- 
ing contained  in  this  act  shall  affect  tavern-keepers  exer- 
cising their  calling,  or  distillers,  manufacturers,  or  others, 
in  prosecuting  their  regular  ti*ades  at  their  places  of  busi- 
ness, or  any  persons  disposing  of  any  articles  of  provisions, 
excepting  spirituous  liquors,  at  their  residences,  nor  any 
persons  having  a  written  permit  from  the  trustees  or  man- 
agers of  such  religious  society  or  assemblage  to  sell  pro- 
visions for  the  supply  of  persons  attending  such  religious 
worship,  their  horses  or  cattle,  such  persons  acting  in  con- 
formity to  the  regulations  of  said  religious  assembly  and 
the  laws  of  the  state." 

The  second  section  provides  the  penalty  for  a  violation 
of  the  law. 

The  design  of  this  statute  was  not  to  supersede  or  inter- 
fere with  the  police  r^ulations  of  a  city  or  village,  but  to 
bestow  upon  the  trustees  of  an  encampment  power  to  sup- 
ply such  police  r^ulations  to  the  extent  stated  where  they 
do  not  otherwise  exist.  Thus,  if  a  camp  meeting  is  located 
in  a  field  or  woodland  and  entirely  without  the  limits  of  a 
city  or  village,  any  person  selling  articles  of  food  or  drink 
at  any  other  place  than  their  residence  or  place  of  business 
must  have  a  written  permit  from  the  trustees  or  managers 
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of  such  camp-meeting  to  sell  said  articles.  Otherwise, 
they  will  be  liable  under  the  act.  The  object  of  the  stat- 
ute is  not  to  grant  a  monopoly  of  the  business  of  selling 
food  and  drink^  but  to  prevent  disturbance  of  the  meeting. 
If  the  meeting  is  located  within  the  limits  of  a  village  it 
will  be  subject  to  the  ordinances  of  such  village,  and  the 
permits  of  the  managers  of  the  meeting  will  be  effective 
only  when  they  are  not  in  conflict  with  such  ordinances. 
In  the  case  at  bar,  the  village  authorities  had  authority  to 
grant  the  license  in  question,  and  this  was  sufficient  author- 
ity to  the  petitioner  to  pursue  his  business  at  the  place  des- 
ignated.   The  petitioner  must  therefore  be  discharged. 

Judgment  accordingly. 


State,  ex  rel.  Richardson,  v.  F.  W.  Fritz. 

Practice  in  Supreme  Court.  Ordinarily  a  defendant  wiU  not 
be  required  to  appear  in  an  action  in  the  supreme  court  until 
the  time  to  which  the  cause  under  the  rule  is  assigned. 

Application  for  hearing  of  motion  to  quash. 

E.  Wakeley  and  Brome  &  DurUmdy  for  the  application. 

Robertson  &  Campbell  and  Jaraca  T.  Bromn,  for  re- 
spondent. 

By  the  Court. 

This  is  an  original  action  of  quo  warranto  to  oust  the 
defendant  from  the  office  of  county  treasurer  of  Madison 
county.  The  defendant  filed  a  motion  to  quash  the  infor- 
mation upon  certain  alleged  grounds,  and  this  motion  is 
still  pending.     The  relator  served  a  notice  upon  the  de- 


198       SUPREME  COURT  OF  NEBRASKA, 

State,  ex  reL  Richardson,  t.  Fritx. 

fendant  that  he  would  appear  on  the  first  day  of  the  term, 
or  as  soon  thereafter  as  counsel  could  be  heard,  and  ask  the 
court  to  dispose  of  the  motion,  and  in  pui*8uance  of  such 
notice  he  now  asks  that  a  hearing  be  had  on  the  motion 
and  a  decision  made  thereon.  The  only  question  in- 
volved is  the  propriety  of  taking  up  business  out  of  it8 
regular  order  against  the  objections  of  the  adverse  party. 

The  rules  of  this  court  provide  tliat  all  causes  from  the 
same  judicial  district  shall  be  placed  together  on  the  docket 
in  the  numerical  order  of  the  several  district,  commencing 
with  the  first,  and  they  will  be  taken  up  and  heard  in  this 
order,  allowing  at  least  one  week  for  the  hearing  of  causes 
from  each  district.  It  is  also  provided  that  in  mandamus 
cases,  except  in  case  of  urgency,  the  time  for  hearing  shall 
be  during  the  week  to  which  the  causes  from  the  district 
in  which  the  respondent  resides  are  assigned.  The  object 
of  these  rules  is  to  simplify  procedure  and  save  expense  to 
litigants.  A  court,  while  providing  for  as  speedy  a  trial 
as  is  consistent  with  the  proper  administration  of  justice, 
should  guard  the  rights  of  all  parties  to  the  action  by  pre- 
venting needless  trouble  and  expenses.  Consequently^  no 
one  should  be  required  to  appear  except  during  the  time  to 
which  the  causes  from  the  judicial  district  in  which  he  re- 
sides or  an  appeal  is  taken  are  assigned.  This  will  not 
cause  any  delay  in  the  proceedings,  for  if  the  motion  is 
overruled  the  defendant  will  be  required  to  answer  at  once, 
and  unless  for  cause  a  continuance  is  granted,  a  trial  will  at 
once  be  had.  The  hearing  on  the  motion  will  be  postponed 
until  the  first  day  of  the  term  for  the  sixth  district 

• 

Ordered  accordingly. 
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John  FrrzaERALD,  plaintipp  in  error,  v.  Samuel  W. 

HOLLINQSWORTH,  DEPENDANT  IN  ERROR. 

Bill  of  Exceptions.  An  AdveTse  party  upon  reoeiving  a  bill  of 
exceptions  mnat  propose  amendments  thereto  and  return  the 
same  with  his  proposed  amendments  to  the  party  preparing  the 
bill  within  the  timer  limited  by  law.  If  no  amendments  are 
proposed  the  judge,  if  satisfied  of  the  correctncAi  of  the  bill, 
may  sign  the  same. 

MonoN  to  quash  bill  of  exceptions. 
Field  &  Holmes,  for  the  motion* 
Marquett,  Deweese  &  Hdtt,  cotUtcu 

By  the  Court. 

This  cause  was  tried  in  the  district  court  of  Lancaster 
county  in  March^  1881^  and  an  order  made  allowing  the 
plaintiff  forty  days  in  which  to  reduce  his  exceptions  to 
writing.  Within  the  time  fixed  by  the  order  of  the  court 
the  plaintiff  prepared  a  bill  of  exceptions  and  submitted 
the  same  to  the  attorneys  for  the  defendant  for  correction. 
This  bill  contained  all  the  evidence  offered  or  given  in  the 
trial  except  a  certain  contract^  which  had  been  mislaid. 
The  attorneys  for  the  defendant  retained  the  bill  in  their 
office  about  one  hundred  days^  when  the  plaintiff's  attor- 
neys procured  the  same^  inserted  the  missing  contract,  and 
procured  the  allowance  of  the  bill  by  the  judge.  The  de- 
fendant now  moves  to  quash  the  bill  of  exceptions  because 
not  signed  within  the  time  required  by  law. 

The  case  is  similar  to  that  of  Deck  v.  BmUhj  12  Neb., 
205.  In  that  case  it  was  held  that  it  was  the  duly  of  the 
adverse  party  to  propose  amendments  thereto  and  return 
the  bill  with  his  proposed  amendments  within  the  time 
limited  by  the  statute  to  the  party  proposing  the  bill — 
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that  is,  in  a  case  like  this,  within  fifty  days  &om  the  ad- 
journment rnie  die  of  the  court.  The  object  of  requiring 
the  party  preparing  the  bill  to  submit  it  to  the  adverse 
party  for  correction  or  amendment  is  to  obtain  an  accurate 
bill.  If  there  is  any  defect  or  omission  in  the  proposed 
bill  it  must  be  pointed  out  and  an  amendment  proposed 
in  that  r^ard.  It  devolves  on  the  party  objecting  to  the 
correctness  of  the  bill  to  propose  amendments  to  the  same, 
and  if  he  fails  to  do  so  within  the  time  fixed  by  the  law 
the  judge,  if  satisfied  of  the  correctness  of  the  proposed 
bill,  may  sign  the  same.  As  the  delay  in  signing  the  bill 
was  caused  by  the  neglect  of  the  defendant's  attorneys,  the 
motion  must  be  overruled. 

Motion  oveekuled. 


Spbingeb  Galley,  plaintiff  in  error,  v.  Alvtn 
Galley,  defendant  in  error. 

Fraotioe  in  Supreme  Court.  Only  sach  matter  should  be  in- 
clnded  in  a  transcript  brought  to  this  court  as  is  necessary  to  a 
correct  understanding  of  the  case. 

MonON  suggesting  diminution  of  record. 

W.  A.  BergstresseTf  for  the  motion. 

jD.  W.  Barkei\  contra. 

By  the  Court. 

This  case  was  tried  at  the  May,  1881,  term  of  the  dis- 
trict court  of  Nuckolls  county,  a  jury  being  waived,  the 
cause  submitted  to  the  court,  and  judgment  rendered  in 
favor  of  the  defendant.    The  cause  is  brought  into  this 
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court  by  petition  in  eiTor.  The  plaintiff  in  error  has  filed 
a  motion,  properly  verified,  suggesting  diminution  of  the 
record,  the  allied  defects  being  the  failure  of  the  clerk  to 
incorporate  in  the  record  the  verdict  of  the  juiy  in  a 
former  trial  of  the  case,  which  took  place  in  the  year  1880, 
and  also  a  motion  for  a  new  trial  filed  at  that  time.  The 
verdict  rendered  at  that  time  seems  to  have  been  set  aside, 
and  no  question  in  relation  to  that^trial  is  now  before  the 
court.  All  matters  in  relation  to  that  trial  were  there- 
fore properly  omitted  from  the  record.  Only  such  mat- 
ter should  be  included  in  the  record  as  is  necessary  to  a 
correct  understanding  of  the  case,  and  if  more  than  this 
is  added  the  costs  occasioned  thereby  will  be  taxed  to  the 
party  at  fault. 
'The  motion  suggesting  diminution  is  overruled. 

Motion  overruled. 


Andrew  E.  Spencer,  plaintiff  in  error,  v.  William 
T.  Thistle,  defendant  in  error. 

Praotice  in  Supreme  Court.  A  petition  in  ei-ror  umy  be  amend- 
ed by  leave  of  court  where  the  ameudmeut  will  be  in  further- 
ance of  justice  upon  such  terms  as  to  costs  us  may  be  proper. 

Application  for  leave  to  amend  i)c'tition  in  error. 

EinU  Schuttz,  for  the  application. 

By  the  Court. 

The  attorney  for  the  plaintiff  in  error  asks  leave  to 
amend  his  petition  in  error  by  an  additional  assignment  of 
error.  A  petition  in  error  is  within  the  provisions  of  the 
oode  as  to  amendments^  and  an  amendment  will  be  per- 
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mitted  in  any  case  where  it  will  be  in  furtheranoe  of 
justioe.  The  oourt^  as  a  condition  of  making  the  amend- 
ment^ may,  in  cases  where  new  questions  are  raised,  impose 
the  payment  of  costs  caused  by  the  amendment,  but  will 
not  do  so  unless  the  additional  costs  are  the  direct  result  of 
making  the  same.  The  plaintiff  in  error  has  leave  to 
amend  his  petition  in  error  by  addiii^^  the  additional  assign- 
ment of  error  prayed  for  in  his  motion. 

Ordered  accordingly. 


George  J.  Tillotson,  plaintiff  in  error,  v.  James 
W.  Small,  defendant  in  error. 

Taxes:  sale  fob  delinquent  taxes.  Taxes  irere  delinqaent 
upon  certain  real  estate  for  the  years  1872, 1873, 1874,  and  1875, 
and  the  land  was  sold  for  the  delinquent  taxes  of  1875,  and  a 
tax  deed  made  to  the  purchaser.  In  an  action  by  the  purchaser 
to  have'  tax  certificates  for  sal&s  subsequently  made  for  the 
taxes  of  1872-3-4  canceled,  Held,  That  the  treasurer  had  no 
authority  to  sell,  except  for  ail  the  delinquent  taxes,  penalty, 
interest,  and  costs. 

Error  to  the  district  court  for  Nuckolls  county.  Tried 
below  before  Weaver,  J. 

D.  W,  Barker,  for  plaintiff  in  error. 

The  purchaser,  by  his  deed,  acquires  all  the  right,  title, 
interest,  and  claim  of  the  former  owuer,  and  of  the  state 
and  county,  in  and  to  the  land,  and  the  lien  of  the  taxes 
previously  assessed  thereon,  being  included  within  these 
terms,  is  divested.  It  merges  in  the  title  conveyed  to  the 
purchaser.  And  the  sale  of  said  lands  to  the  county  of 
Nuckolls  for  unpaid  delinquent  taxes,  prior  to  that  for 
which  the  said  lands  were  sold  and  tax  deed  issued  there* 
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for  to  plaintiff^s  grantors,  was  null  and  void.  Such 
previous  taxes,  after  said  lands  were  sold  and  tax  deed 
issued  in  the  manner  above  stated,  were  no  longer  liens  on 
said  lands,  and  cannot  be  enforced  against  the  land  thus 
sold  for  delinquent  taxes.  Preston  v,  VanGorder,  31  Iowa, 
250.  Bovrman  v.  Thompson,  36  Iowa,  506.  2  Hilliard 
on  Beal  Prop.,  618.     Oomp.  Stat.,  sec.  51,  p.  393. 

Baity  &  Ragany  for  defendant  in  error,  cited  State  ex  rel. 
«.  HebneVy  10  Neb.,  25,  Dennison  v.  Keokuk^  45  Iowa,  266. 
Gen.  Stat.,  sec.  67,  p.  923.  Shoemaker  v.  Lacy,  38  Iowa, 
277.  Cowell  v.  Washhw^^  22  Cal.,  519.  Reeve  v.  Kenr- 
nedy,  43  Cal.,  653.  Hay  den  v.  Foster ,  13  Pick.,  492. 
Morris  v.  Smith,  11  Humph.,  133.  Osterberg  v.  Union 
IHbst  Cb.,  93  U.  S.,  424. 

By  the  CJourt. 

This  is  an  action  to  quiet  title.  A  demurrer  to  the  peti- 
tion was  sustained  in  the  court  below,  and  the  action 
dismissed.  The  plaintiff  brings  the  cause  to  this  court  by 
petition  in  error. 

It  appears  from  the  petition  that  on  the  twentieth  of 
September,  1876,  certain  real  estate  in  Nuckolls  county, 
described  in  the  petition,  was  sold  to  the  plaintiiT  at  private 
sale  for  the  taxes  due  thereon  for  1875,  there  being  at  that 
time  taxes  due  and  delinquent  on  said  lands  for  the  years 
1872,  1873,  and  1874.  At  the  expiration  of  two  years 
from  the  date  of  sale  the  plaintiff  applied  for  and  obtained 
a  tax  deed  for  the  lands  in  controversy.  In  1881  the 
county  commissioners  of  Nuckolls  county  purchased  the 
lands  in  dispute  for  the  delinquent  taxes  due  thereon  for 
1872-3-4,  and  afterwards  sold  and  assigned  the  certificates 
of  purchase  to  the  defendant.  The  plaintiff  therefore 
brought  this  action  to  cancel  these  certificates.  The  ques- 
tion to  be  determined  is,  the  authority  of  the  treasurer 
to  sell  lands  for  a  portion  of  the  delinquent  taxes  due 
thereon. 


13    804 
r>5    6901 


204      SUPREME  COURT  OF  NEBRASKA, 

Crans  r.  CuDningham. 


This  question  was  before  the  court  in  the  case  of  State  t?. 
Hdvievy  10  Neb.,  25,  and  it  was  held  that  the  sale  oould 
only  be  made  where  the  purchaser  paid  all  the  taxes,  pen- 
alty, iutore.st,  and  cost'^  due  on  each  parcel  of  land.  The 
reason  is,  the  object  of  a  sale  is  to  collect  the  amount  of 
taxes  due  upon  the  land — ^not  a  portion  of  such  amount. 
And  the  law,  which  from  the  necessity  of  the  case  re- 
quires a  sale  to  be  made,  yet  is  intended,  as  far  as  possible, 
to  protect  the  rights  of  landowners, 

A  tax  deed  based  upon  a  sale  for  a  portion  only  of  the 
taxes  due  upon  land  being  unauthorized,  is  ineffectual  to  con- 
vey the  title,  although  the  holder  may  be  entitled  to  a  lien 
for  the  taxes  paid,  with  twelve  per  cent  interest.  As  the 
object  of  this  action  is  to  have  the  plaintiff's  deed  declared 
valid,  the  petition  fails  to  state  a  cause  of  action,  and  the 
judgment  is  affirmed. 

Judgment  affirmed. 


Crans  &  Hazlett,  plaintiffs  in  error,  v.  Maurice 
F.  Cunningham,  defendant  in  error. 

1.  Heplevin :    affidavit  may  be  amended.    Au  affidavit  in  re- 

plevin may  be  amended  by  leave  of  (toiirt  at  any  time  before  the 
trial,  or  on  the  trials  where  sueh  amendment  will  be  in  further- 
ance of  justice,  but  the  court  may  impotie  the  payment  of  rea- 
sonable costs  as  a  condition  of  making  the  amendment. 

2.  Exemption.    Property  exempt  from  attachment  ftxecution  aiay 

be  claimed  at  any  time  before  the  sale. 

Error  to  the  district  court  for  Clay  county.     Tried  be- 
low before  Weaver,  J. 

BaUy  &  Bagan,  for  plaintiffis  in  error,  cited:  Tbompeon 
on  Homestead,  sees.  820^  821.    Wallace  v.  Lawyer,  54  Ind«, 
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609.  Bowman  v.  Smiley,  31  Penn.  State,  225.  McCluskey 
V.  McNedy,  8  III,  578.  Limlley  v.  MiUer,  67  111.,  244. 
BuU  V.  Orem,  29  Ohio  State,  667.  Borland  v.  O'Neal, 
22  Cal.,  604.     Bannell  v.  Bouman,  53  111.,  460. 

B.  F.  Smith  and  John  D.  Hayes,  for  defendant  in  error. 

No  brief  on  file. 

Maxwell,  J. 

The  plaintiffs  in  error  commenced  an  action  by  attach- 
ment against  the  defendant  in  error  in  the  county  court  of 
Clay  county,  and  a  span  of  mules  belonging  to  the  defend- 
ant was  taken  under  the  order.  The  defendant  thereupon 
brought  an  action  of  replevin  in  the  district  court  of  that 
county  to  recover  possession  of  the  property  upon  the 
ground  that  it  was  exempt  from  attachment  or  execution. 
On  the  trial  of  the  cause  a  verdict  was  rendered  in  his 
favor,  upon  which  judgment  was  rendered. 

The  plaintiffs  assign  as  errors  in  this  court :  First,  that  the 
court  erred  in  allowing  the  defendant  to  amend  his  affidavit 
for  the  replevin  of  the  property ;  Second,  that  the  court 
erred  in  permitting  the  defendant  on  the  'trial  to  file  a  sec- 
ond amended  affidavit  The  third,  fourth,  and  fifth 
assignments,  that  the  court  erred  in  giving  and  refusing 
certain  instructions,  may  be  considered  together. 

Under  the  provisions  of  the  code  an  affidavit  in  replevin 
may  be  amended  by  leave  of  court  at  any  time  before  trial, 
or  on  the  trial,  where  such  amendment  will  be  in  further- 
ance of  justice.  The  court  may  impose  reasonable  con- 
ditions as  to  costs,  but  should  grant  an  amendment  in  all 
cases  where  the  ends  of  justice  will  thereby  be  subserved. 
The  first  and  second,  assignments  therefore  are  not  well 
taken. 

The  only  material  question  presented  by  the  instructions 
given  and  refused  is,  at  what  time  must  the  exemption  be 
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claimed.     There  are  a  number  of  cases  which  hold  that  a 
|)arty  claiming  property  to  be  exempt  must  do  so  at  the 
time  the  levy  is  made.     These  cases  seem  to  place  a  very 
narrow  construction  upon  the  law.     If  the  property  levied 
upon  is  actually  exempt  and  of  such  a  character  as  the  law 
declares  shall  not  be  subject  to  the  payment  of  debts,  does 
the  mere  failure  of  the  debtor  at  the  time  of  the  levy  to 
claim  it  as  exempt  divesf  {it  of  that  character  and  become  a 
waiver  of  his  rights?    If  so,  upon  what  principle?    The 
policy  of  the  law  is  to  protect  the  citizen,  in  order  that  the 
state  may  be  preserved.     If  the  citizen  is  to  be  protected 
so  that  he  may  be  enabled  to  discharge  his  duties  to  society 
and  the  state,  he  must  have  some  means  of  livelihood  left 
to  him  of  which  no  creditor  has  alright  to  deprive  him. 
If  the  mere  silence  of  a  debtor  at  the  time  a  levy  is  made 
will  deprive  him  and  his  family  of  the  benefit  of  the  ex- 
emptionlaw,  an  officer  with  an  attachment  or  execution,  if  he 
can  obtain  peaceable  admission  to  the  dwelling  of  the 
debtor,  may  levy  upon  every  article  belonging  to  the 
debtor  and  his  family  therein,  and  turn  them  into  the 
street,  and  if  the  property  was  thereafter  claimed  as  ex- 
empt by  the  debtor,  the  officer  might  answer,  "You  have 
waived  your  right,  and  the  property  is  liable."    Surely 
such  a.  construction  cannot  be  upheld.     In  many  of  the 
states  it  is  held  ^that  an  express  waiver  of  exemption  in  a 
contract  is  nugatory  as  being  against  public  policy.    Ourtis 
V.  (yBrien,  20  Iowa,  376.     Troidman  v.  Growh^g,  16  Id., 
415.     Woodward  t?.  Murry^  18  Johns.,  400.     KiieetUe  v. 
Newcomb,  22  N.  Y.,  249.     Gilman  v.  Williams,  7  Wis., 
329.     Maxwell  v.  Reed,  Id.,  582.     Under  our  statute  ex- 
empt  property  may  be  claimed  at  any  time  before  the  sale. 
Chesney  v.  Francisco,  12  Neb.,  626. 
The  judgment  is  clearly  right,  and  is  affirmed. 

Judgment  affirmed. 
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Henry  C.  Stoul  and  Matthias  J.  Mathews,  plain- 
tiffs IN  ERBOB,  V.  S.  L.  Sheldon,  defendant  in 

ERROR. 

• 

1.  Note  Payable  to  Agent:  joindeb  of  fabtixs.  Where  a 
proxnkflory  note  is  made  to  an  agent  in  his  own  name  as  prom- 
isee, he  may  maintain  an  action  thereon  without  joining  the  per- 
son beneficially  interested  in  the  note. 

8.  Belease  of  Surety  by  Attorney.  An  attorney  at  law,  by 
Tirtne  of  his  employment  to  make  collections,  has  no  authority 
to  release  a  surety  on  a  promissory  note  without  payment;  saeh 
authority  must  be  proved. 

Error  to  the  district  court  for  Gage  county.  Tried  be- 
below  before  Weaver,  J. 

A.  Hardy,  for  plaintifis  in  error,  against  right  of  de- 
fendant in  error  to  sue,  cited :  Code,  sec.  32.  Camden  Bank 
V,  Rodgera,  4  How.  Pr.,  63.  Clark  v.  Phillips,  21  Id.,  87. 
Billings  v.  Jane,  11  Barb.,  620.  On  question  of  settle- 
ment, cited:  Douglass  v.  White,  3  Barb.  Ch.,  621.  Palmer- 
ton  V  Huxford,  4  Denio,  166.  BvU  t?.  Bull,  43  Conn., 
466.  United  States  v.  Child,  12  Wall.,  232.  Fisher  v. 
May,  2  Bibb,  449.     Beed  v.  BartleU,  19  Pick.,  273.  ^ 

Pemberton  &  Forbes,  for  defendant  in  error. 

Plaintiff  can  maintain  the  suit  Bobinson  v.  WiUdnsony 
38  Mich.,  299.  Bliss  on  Code  Pleading,  sec.  69.  Max- 
weU^s  Plead,  and  Prac,  22.  Failure  to  take  possession  of 
machine  did  not  release  surety.  See  cases  cited  by  us  11 
Neb.,  273,  and  Fuller  v.  TonUinson  (Iowa),  12  N.  W.  R., 
127.  As  to  authority  to  make  settlement,  see  Graydon  v, 
Patterson,  13  Iowa,  266.  Wharton  on  Evidence,  sec.  702. 
MoDonough  v,  Heyman,  38  Mich.,  334.  OraJiam  v.  Tag- 
gart,  44  Mich.,  383. 
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By  the  Coubt. 

This  case  was  before  this  court  in  1881^  and  is  reported 
in  11  Neb.^  272^  the  facts  being  stated,  and  a  copy  of  tlie 
note  upon  which  the  suit  is  brought  being  given  in  that 
case.  StoU  siirned  the  note  in  controversy  as  surety,  and 
now  relies  nil  two  defenses: 

First,  That  the  action  is  not  brought  in  the  name  of 
the  real  party  in  interest. 

Second.  Settlement  with  one  Hutchison,  an  attorney  of 
the  plaintiif. 

The  note  was  made  payable  to  "S.  L.  Sheldon  or  order." 
The  testimony  shows  that  Sheldon,  at  the  time  the  note  was 
given,  was  and  now  is  the  agent  of  Meadow  King  Mower, 
for  Gregg  &  Company,  who  are  the  real  owners  of  the 
note. 

The  code  requires  an  action  to  be  brought  in  the  name 
of  the  real  party  in  interest,  but  excepts  trustees  of  express 
trusts,  executors  and  administrators,  and  persons  in  whose 
names  contracts  are  made  for  the  benefit  of  others.  Judge 
Bliss  has  referred  to  the  cases  bearing  upon  this  question. 
See  sec.  57,  Code  Pleading.  And  Pomeroy  more  fully  in 
Remedies  and  Remedial  Rights,  sees.  171-182.  The  law 
seems  to  be  definitely  settled  by  the  decisions  referred  to, 
that  when  a  contract  is  entered  into  with  an  agent  in  his 
own  name,  the  promise  being  made  directly  to  him,  he  may 
maintain  an  ac^tion  on  such  contract  in  his  own  name  with- 
out joining  the  person  beneficially  interested ;  but  the  de- 
fendant would  not  thereby  be  deprived  of  any  defense  he 
might  have  to  the  action.  The  first  objection  of  the  plain- 
tiff is  therefore  not  well  taken. 

As  to  the  alleged  settlement,  it  appears  that  Mr.  Stoll 
had  been  the  agent  of  the  Meadow  King  Mower  at  Joliet, 
111.,  and  in  his  testimony  he  states  how  a  settlement  was 
made,  as  follows: 
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Q.    Were  all  the  notes  there  at  this  time? 

A.  Yes;  I  told  him  (the  attorney)  I  would  take  one 
mower  to  send  to  Nebraska,  and  I  have  got  the  note  with 
me  now.  I  would  take  up  the  note  and  run  it  on  a  year's 
time,  and  I  would  pay  cash  for  another  note^  and  I  had  a 
man  who  would  take  a  mower  on  sixty  days'  time,  I  would 
give  a  note  for  that.  That  made  three,  and  he  would  have 
to  take  back  one  mower.  I  would  settle  it  with  this  un- 
derstanding, if  he  would  give  me  up  as  security  on  this 
Williams  note ;  otherwise  I  would  not  settle  with  him,  I 
would  have  nothing  to  do  with  it.  He  says:  '^StoU, 
I  can  settle  just  as  I  am  mind  to.''  I  says:  ''If  you 
settle  that  way  I  will  give  you  a  Poland-China  pig/'  He 
says:  ''What  kind  of  a  pig  is  it?"  I  told  him  it 
was  a  pig  that  will  sell  for  fifteen  or  twenty  dollars.  He 
says:  "All  right,  I  will  settle."  I  says:  "My  boy  will 
fetch  the  pig  to  you,"  and  he  fetched  the  pig  down  and  we 
settled  it,  and  he  took  back  one  mower ;  I  paid  cash  for 
the  other.  One  mower  we  made  out  a  new  note  for,  which 
I  have  got  with  me,  and  we  settled  it  that  way. 

Mr.  Stoll's  testimony  shows  an  accord  without  satisfac- 
tion. The  amount  of  the  debt  was  undisputed.  This  be- 
ing so,  the  manner  in  which  he  satisfied  certain  portions  of 
it  does  not  seem  to  be  materiaL  He  was  liable  for  the 
whole  debt  unless  released  in  some  manner  by  the  creditor 
or  his  duly  authorized  agent. 

Where  claims  are  placed  in  the  hands  of  an  attorney  for 
collection  there  is  no  presumption  that  he  is  authorized  i» 
receive  anything  but  money  in  payment,  or  that  he  has 
power  to  release  a  surety  on  an  obligation,  and  such 
authority  must  be  proved* 

In  the  case  of  GratU  v.  Stryizd,  53  Iowa,  712,  it  waa 
held  by  the  supreme  court  of  Iowa  that  an  agent's  author- 
ity cannot  be  shown  by  his  own  testimony.  That  is,  where 
an  agent  is  acting  under  a  special  authority  the  principal 
will  only  be  bound  to  the  extent  of  the  authority.  An 
16 
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attorney  in  releasing  a  surety  is  acting  under  a  special 
power  which  must  be  proved.  As  there  is  an  entire  fail- 
ure of  proof  upon  that  pointy  the  court  did  not  err  in  di- 
recting a  verdict  for  the  defendant  in  error.  The  judg- 
ment is  affirmed. 

'  JUDOMENT  AFFIBHED. 
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The  Sycamokb  Marsh  Habvester  Manupactukino 
Company,  plaintiff  in  error,  v.  John  T.  Sturm, 
defendant  in  error. 

1.  Contract:  breach:  damages.  Where  two  paities  have  made 

a  contract  which  one  of  them  has  broken  the  damages  which 
the  other  ought  to  receive  should  be  either  such  as  maj  fairlj 
anfl  reasonably  be  considered  rising  naturally,  that  is,  according 
to  the  usual  course  of  things,  from  the  breach  of  contract  itself 
or  such  as  may  reasonably  be'supposed  to  have  been  in  the  con- 
templation of  both  parties  at  the  time  they  made  the  contract^ 
as  the  probable  result  of  the  breach  of  it. 

2.    :    :    :    WAERANTY.     Upon  the  sale  of  a 

machine  the  seller  gave  the  purchaser  a  warranty  in  writing  in 
these  words:  "Hastings,  Neb.,  Sept.  5,  1877.  We  warrant 
Wheeler  No.  6  combined  reaper  and  mower  to  be  a  good  grain- 
cutting  machine  and  a  good  mowing  machine.  Should  the  ma- 
chine fail  to  do  as  warranted,  then  in  that  case  we  are  to  be  no- 
tified and  given  time  to  make  the  machine  work.  Should  we 
tail  to  make  the  machine  work,  then  we  agree  to  take  it  back." 
Upon  suit  being  brought  on  one  of  the  notes  given  for  the  pur- 
chase money  the  defendant  plead  the  warranty  and  breach,  and 
made  a  counter  claim  for  loss  of  time  for  himself,  two  hands, 
and  team,  loss  of  grain  out  of  crop  caused  by  delay  in  harvest- 
ing, inking  compelled  to  hire  extra  help  and  another  machine 
to  harvest  said  grain,  and  for  money  paid  on  said  machine.  Vei^ 
diet  and  judgment  for  defendant.  On  error,  HMy  That  by  the 
last  clause  of  the  warranty  the  vendee's  damages  were  limited 
to  the  recovery  back  of  the  money  paid  on  the  contract 


:    WABBANTY:    RATIFICATION.     The  Contract  of  war^ 

raaity  above  set  out  was  signed  by  dealers  who  in  point  of  fiust 
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were  the  agents  of  the  plaintiir,  bnt  they  used  their  firm  name 
and  not  the  name  of  the  plaintiff,  nor  did  they  describe  them- 
Belyea  as  agents.  The  notes  for  the  machine  were  drawn  pay- 
able directly  to  the  plaintiff,  and  snit  thereon  brought  in  its 
name.  Hdd^  That  the  giving  of  the  warranty  and  taking  of  the 
notes  being  parts  of  the  same  transaction,  the  claiming  of  prop- 
erty in  and  bringing  suit  on  the  note  was  a  ratification  of  the 
wanranty  1^  the  plaintiff. 

Ebbor  to  the  district  oonrt  for  Hall  county.  Tried 
below  before  Peer,  J. 

BaUif  &  Bagan  for  plaintiff  in  error. 

Contract  of  Stabler  &  Deisher  was  not  binding  on  plain- 
tiff. 1  Parsons  on  Contracts^  54.  Long  v.  Golbum^  11 
Mass.,  97.  MagiU  v.  Hinsdale,  6  Conn.,  464.  Hancock 
V.  Fairfiddy  30  Me.,  299.  Merchants  Bank  v.  Hayes,  7 
Hun.,  630.  Hayes  t?.  OmJtcher,  64  Ind.,  260.  On  ques- 
tion of  warranty  cited:  Nichob  v.  Hail,  4  Neb.,  210. 
Edgerly  v.  Oardner,  9  Neb.,  130.  On  damages,  cited :  Field, 
266,  275.  Oro^y  v.  Watkins,  12  Cal.,  86.  Hamilton  v. 
McPhersan,  28  New  York,  72.  McClary  v.  S.  C.  &  P.  R. 
B.J  3  Neb.,  64.     Berry  v.  Dwinel,  44  Me.,  266. 

ITuympson  Brothers,  for  defendant  in  error. 

On  question  of  agency,  cited :  2  Smith's  Leading  Cases, 
432.  Story  on  Agency,  259.  Lawrence  v.  Taylor,  6  Hill, 
107.  Stoiy  on  Sales,  sec.  77.  Hovey  v.  Blanchard,  13 
New  Hamp.,  146.  Woodbury  v.  Lamed,  5  Minn.,  339. 
On  damages:  Kelley  v.  Peterson,  9  Neb.,  81.  Baldwin  v. 
Blanchard,  16  Minn.,  489.  Field,  238,  rf  seq.  Hadley  v. 
Baxendale,  9  Exch.,  341. 

Cobb,  J. 

This  action  was  brought  on  a  promissory  note  executed 
by  the  defendant  in  error  to  the  plaintiff  in  error,  for  the 
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sum  of  fifty  dollars  and  interest.  In  the  court  below  the 
defendant  answered  that  the  note  sued  on  was  made  and 
executed  to  the  said  plaintiff  on  a  contract  made  and 
executed  between  Stabler  &  Deisher  as  agents  of  the  plain- 
tiff and  the  defendant.  That  by  virtue  of  said  contract^ 
said  plaintiff  conditionally  sold  and  delivered  to  said  de- 
fendant a  certain  combined  reaper  and  mower ;  that  at  the 
time  of  making  said  contract,  said  plaintiff  agreed  to 
set  said  machine  up  in  running  order,  by  the  time  said  de- 
fendant's grain  of  1878  was  rciidy  to  be  harvested,  which 
it  utterly  refused  and  n^lected  to  do  after  said  defend- 
ant had  given  them  due  notice  that  said  grain  was  ripe ;  that 
at  the  time  of  entering  into  contract  above  mentioned, 
the  plaintiff  by  its  agents.  Stabler  &  Deisher,  gave  a 
warranty  to  said  defendant  as  follows,  to-wit: 

"Hastings,  Neb.  Sept.  5, 1877. 

"  We  warrant  Wheeler  No.  6,  combined  reaper  and  mower, 
bought  of  us,  to  be  a  good  grain  cutting  machine  and  a 
good  mowing  machine.  Should  the  machine  fail  to  do  as 
warranted,  then  and  in  that  case  we  are  to  be  notified  and 
given  time  to  make  the  machine  work.  Should  we  fail  to 
make  the  machine  work,  then  we  agree  to  take  it  back. 

"Stabler  &  Deisher.'* 

That  said  machine  was  not  a  good  grain  cutting  machine; 
that  plaintiff  was  notified  by  said  defendant  and  given 
time  to  make  said  machine  work;  that  said  plaintiff  refused 
and  neglected  and  entirely  failed  to  make  said  machine 
work;  that  said  plaintiff  having  failed  and  n^lected  to 
make  said  machine  work  as  it  agreed,  said  defendant  gave 
said  plaintiff  due  notice  to  take  it  back;  that  said  machhie 
has  ever  since  been  at  plaintiff's  disposal  and  subject  to  its 
order,  etc.  The  said  answer  also  contains  a  counter  claim 
on  the  part  of  said  defendant,  wherein,  after  repeating  the 
terms  of  agreement  of  the  said  plaintiff  to  set  up  said  mar 
chine  in  good  running  order  in  due  time  to  cut  and  harvest 
defendant's  grain  of  1878,  the  giving  of  due  notice  by  the 
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defendant  to  the  plaintiff  that  the  said  grain  would  be 
ready  to  harvest  in  a  few  days  thereafter,  and  that  said 
plaintiff  wonld  be  expected  to  fulfill  its  aforesaid  agreement, 
which  the  said  plainitiff  entirely  neglected  and  failed  to  do; 
alleges  that  said  defendant^  by  reason  of  the  above  mentioned 
neglect  and  failure  on  the  part  of  the  plaintiff  to  perform 
its  part  of  the  contract,  after  using  all  due  diligence  sus- 
tained the  following  damages,  to-wit: 

1.  In  loss  of  time  for  himself,  two  hands,  and  one  team 
in  the  sum  of  $50.00. 

2.  In  loss  of  grain  out  of  crops  of  1878,  three  bnshelR 
to  each  acre  on  60  acres,  worth  $108.00. 

3.  In  being  compelled  to  hire  extra  help  and  another 
machine  to  harvest  said  grain  of  1878,  in  the  sum  of 
$36.00. 

4.  That  said  plaintiff  now  owes  this  defendant  for 
money  had  and  received  on  or  about  the  1st  day  of  Jan- 
uary 1878,  tne  sum  of  $30.50,  with  interest  at  the 
rate  of  10  per  cent  per  annum,  etc 

The  cause  was  tried  to  a  jury,  who  returned  a  verdict  for 
the  defendant  for  $100.00,  for  which  sum  judgment  was 
rendered  in  his  favor.  The  plaintiff,  in  its  motion  for  a 
new  trial,  as  well  as  in  its  petition  in  eiTor,  assigns  twenty- 
six  errors.  Most  of  these  arise  upon  the  admission  of  tes- 
timony objected  to  on  the  part  of  the  plaintiff,  and  will 
not  require  an  examination  in  detail  in  order  to  arrive  at 
a  disposition  of  the  case. 

The  plaintiff  objected  to  the  introduction  in  evidence  on 
the  part  of  the  defendant  of  the  warranty  signed  by  Stabler 
&  Deisher,  above  set  out,  on  the  ground  that  it  was  the  in- 
dividual obligation  of  said  Stabler  &  Deisher,  and  not  the 
obligation  of  the  plaintiff.  This  objection  we  do  not 
think  was  well  taken.  Stabler  &  Deisher  were  the  agent9  of 
the  plaintiff  for  the  sale  of  its  harvester.  They  had  traded 
one  of  plaintiff's  harvesters  for  this  Wheeler  combined  ma- 
chine, presumably  withiu  its  authority  as  agents.     The  notes 
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of  the  defendant  for  the  price  of  the  machine  were  taken 
in  the  name  of  the  plaintiff^  who  sued  upon  the  one  de- 
scribed in  its  petition.  The  warranty  was  a  part  of  the 
consideration  of  the  notes^  and  by  claiming  the  benefit  of 
the  transaction,  as  evidenced  by  the  suit  on  one  of  the  notes, 
the  plaintiff  is  held  to  have  ratified  it  in  its  entirety  in- 
cluding the  warranty.  The  authorities  cited  by  counsel 
for  defendant,  as  well  as  reason  and  justice,  fully  sustain 
this  position.  There  was  then  no  error  in  the  refusal  of 
the  court  below  to  charge  the  jury  that  the  said  warranty  was 
the  wai'ranty  of  Stabler  &  Deisher,  and  not  of  the  plaintiff. 
The  written  warranty  having  been  received  in  evidence, 
and  being  held  to  be  the  contract  of  the  plaintiff,  its  terms, 
fairly  construed,  become  the  law  of  the  case.  Aside  from 
the  general  principle,  as  stated  by  Mr.  Justice  Parker  in 
the  leading  case  of  Stackpole  v.  Arnoldj  11  Mass.,  27, 
"that  when  parties  have  deliberately  put  their  engage- 
ments in  writing  in  such  terms  as  import  a  legal  obligation 
without  any  uncertainty  as  to  the  object  or  extent  of  such 
engagement,  it  shall  be  presumed  that  the  whole  engage- 
ment of  the  parties  and  the  extent  and  manner  of  their 
undertaking  was  reduced  to  writing;  so  that  oral  testimony 
of  a  pluvious  colloquium  between  the  parties,  or  of  con- 
versation or  declarations  at  the  time  when  it  was  com- 
pleted, or  afterwards,  would  tend  in  many  instances  to 
substitute  a  new  and  different  contract  for  the  one  which 
was  really  agreed  upon,"  etc.,  it  is  equally  repugnant  to 
law  and  reason  that  a  party,  after  having  proven  and 
availed  himself  of  the  advantage  of  a  contract,  entire  in 
its  terms  and  covering  the  whole  ground,  should  be  allowed 
to  prove  another  and  different  one  to  sustain  the  same 
cause  of  action.  Accordingly,  although  the  testimony  of 
the  defendant  of  the  verbal  agreement  of  plaintiff's  agents 
to  set  the  machine  up  in  good  working  order  in  time  for 
the  defendant's  harvest  of  1878  was  not  objected  to  or 
made  a  point  in  the  petition  in  error,  such  agreement  can 
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not  be  taken  as  the  true  oontract  between  the  parties  upon 
which  to  base  a  recovery  of  damages. 

The  plaintiff^  as  shown  by  the  written  warranty,  had 
warranted  the  machine  in  question  ''to  be  a  good  grain 
cutting  machine  and  a  good  mowing  machine.  Should  the 
machine  fail  to  do  as  warranted,  then  in  that  case  we  are 
to  be  notified  and  given  time  to  make  the  machine  work. 
Should  we  fail  to  make  the  machiue  work,  then  we  agree 
to  take  it  back/'  By  their  verdict  the  jury  must  have 
found  that  the  machine  failed  to  do  as  warranted;  that  the 
plaintiff  was  notified  and  failed  to  make  the  machine 
work.  What  then  was  the  rule  of  damages?  There  are 
many  adjudicated  cases  nearly  in  point,  but  in  the  limited 
time  at  my  disposal  I  have  failed  to  find  a  single  one  en- 
tirely 80.  There  are  many  cases  of  express  and  many  of 
implied  warranties,  some  in  writing  and  some  verbal,  but  I 
find  no  ease  where,  like  the  present  one,  the  warranty  con- 
tains a  clause  of  limitation  upon  the  consequences  of  a  fail- 
ure to  make  the  warranty  good.  This  clause  is  of  import- 
ance  in  two  points  of  view:  First,  as  fixing  a  limitation 
upon  the  warranty,  and  secondly,  in  view  of  the  rule  laid 
down  in  some  of  the  leading  cases  on  this  subject,  iu  show- 
ing the  scope  of  the  plaintiff's  liability  as  contemplated  by 
the  parties  when  they  entered  into  the  contract 

The  leading  case  bearing  upon  this  subject  is  that  of 
HadUy  v.  Baxendale,  26  Eng.  L.  &  Eq.  B.,  398.  In  that 
case  the  court  states  the  rule  as  follows :  "  When  two  parties 
have  made  a  oontract  which  one  of  them  has  broken,  the 
damages  which  the  other  party  ought  to  receive  in  respect 
of  such  breach  of  contract  should  be  either  such  as  may 
fiurly  and  reasonably  be  considered  arising  naturally,  that 
is,  according  to  the  usual  course  of  things,  from  such 
breach  of  contract  itself,  or  such  as  may  reasonably  be 
supposed  to  have  been  in  the  contemplation  of  both  parties 
at  tlie  time  they  made  the  contract  as  the  probable  result  of 
the  breach  of  it    Now,  -if  the  special  drcumstanoes  under 
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which  the  oontract  was  actually  made  were  communicated 
by  the  plaintiff  to  the  defendant^  and  thus  known  to  both 
parties,  the  damages  resulting  from  the  breach  of  such  a 
contract  which  they  would  reasonably  contemplate  would 
be  the  amount  of  injury  which  would  ordinarily  follow 
from  a  breach  of  oontract  under  those  special    circum- 
stances so  known  and  communicated.     But,  on  the  other 
handy  if  those  special  circumstances  were  wholly  unknown 
to  the  party  breaking  the  contract,  he  at  the  most  could 
only  be  supposed  to  have  had  in  his  contemplation  the 
amount  of  injury  which  would  arise  generally  and  in  the 
great  multitude  of  cases  not  affected  by  any  special  cir- 
cumstances from  such  a  breach  of  oontract.     For  had  the 
special  circumstances  been  known,  the  parties  might  have 
especially  provided  for  the  breach  of  oontract  by  special 
terms  as  to  the  damages  in  that  case,  and  of  this  advan- 
tage it  would  be  unjust  to  deprive  them.''  In  the  case  at 
bar  the  machine  was  purchased  and  the  contract  of  war- 
ranty entered  into  on  the  fifth  day  of  September,  1877. 
The  machine  was  a  combined  reaper  and  mower.    Doubt- 
less the  immediate  object  of  the  purchase  on  the  part  of 
the  defendant  was  to  use  it  as  a  mower  in  the  cutting  of 
grass  that  fall.     It  is  true  the  machine  was  warranted  to  be 
a  good  grain-cutting  machine,  and  the  cutting  of  the  de- 
fendant's harvest  of  1878  was  contemplated  and  spoken 
of,  but  the  amount  or  kind  of  grain  that  would  constitute 
defendant's  harvest  of  that  year  was  neither  known  to 
himself  or  the  plaintiff's  agents  at  the  time  of  entering 
into  the  contract. 

In  the  case  of  HacUey  v.  Baxendale,  svtpra,  the  plaint£& 
were  the  owners  of  a  steam  grist  mill  and  contracted  with  the 
defendant,  a  carrier  of  goods  by  railway,  to  carry  for  hire 
two  pieces  of  iron,  constituting  the  broken  shaft  of  a  mill, 
and  deliver  the  same  to  an  artificer  who  lived  at  a  consider- 
able distance,  in  order  to  serve  as  a  model  for  a  new  shaft  to 
be  jfiBd^  for  them  by  him.    The  defendant  having  violated 
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his  agreement  by  not  delivering  these  pieces  of  iron  within 
a  reasonable  time,  a  delay  necessarily  arose  m  supplying 
the  new  shaft,  and  a  shaft  being  indispensable  to  the  work- 
ing of  the  piill,  and  the  plainti£&  not  having  any  other,  the 
mill  remained  idle  until  the  delivery  of  the  new  one;  but 
although  there  was  evidence  that  the  defendant  knew  the 
mill  was  standing  still,  he  was  not  aware  that  this  was  for 
want  of  the  shaft  for  which  the  iron  delivered  to  him  was 
to  serve  as  a  model.    Baron  Alderson,  in  the  opinion  of 
the  court,  says:    **We  find  that  the  only  circumstances 
communicated  by  the  plaintiff  to  the  defendant  at  the  time 
the  contract  was  made  were  that  the  article  to  be  carried 
was  the  broken  shaft  of  a  mill  and  that  the  plaintiff  was 
the  miller  of  that  mill.     But  how  do  these  circumstances 
show  reasonably  that  the   profits  of  the   mill   must  be 
stopped  by  an  unreasonable  delay  in  the  delivery  of  the 
broken  shaft  by  the  carrier  to  the  third  i)erson  ?     Suppose 
the  plaintiff  had  another  shaft  in  his  possession  put  up,  or 
putting  up  at  the  time,  and  that  he  only  wished  to  send 
back  the  broken  shaft  to  the  engineer  who  made  it,  it  is 
clear  that  this  would  be  quite  consistent  with  the  above 
circumstances,  and  yet  the  unreasonable  delay  in  the  de- 
livery would  have  no  effect  upon  the  immediate  profits  of 
the  mill.    Or,  again,  suppose  tliat  at  the  time  of  the  de- 
livery to  the  carrier  the  machinery  of  the  mill  had  been 
in  other  respects    defective,  then   also   the   same  result 
would  follow.    Here  it  is  true  that  the  shaft  was  actually 
sent  back  to  serve  as  a  model  for  a  new  one,  and  that  the 
want  of  a  new  one  was  the  only  cause  of  the  stoppage  of 
the  mil!,  and  that  the  loss  of  profits  really  arose  from  not 
sending  down  the  new  shaft  in  proper  time,  and  that  this 
arose  from  the  delay  in  delivering  the  broken  one  to  serve 
as  a  model.     But  it  is  obvious  that  in  the  great  multitude 
of  cases  of  millers  sending  of  broken  shafts  to  third  persons 
by  a  carrier  under  ordinary   circumstances  such  conse- 
quences would  not  in  all  probability  have  occurred,  and 
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these  special  circumstances  were  here  never  communicated 
by  the  plaintiff  to  the  defendant.  It  follows,  therefore, 
that  the  loss  of  profits  here  cannot  reasonably  be  consid- 
ered such  a  consequence  of  the  breach  of  contract  as  could 
have  been  fairly  and  reasonably  contemplated  by  both  the 
parties  when  they  made  this  contract ;  for  such  loss  would 
neither  have  flowed  naturally  from  the  breach  of  this  con- 
tract in  the  great  multitude  of  such  cases  occurring  under 
ordinary  circumstances,"  etc. 

In  the  case  at  bar  had  the  plaintiff  not  limited  its  lia- 
bility by  the  terms  of  the  warranty,  would  such  liability, 
upon  the  authority  above  quoted,  have  extended  to  the 
damages  embraced  in  the  first,  second,  and  third  para- 
graphs of  the  defendant's  counter-claim?  I  think  not. 
It  cannot  be  that  in  a  populous  county  of  this  state  like 
Hall  county,  that  usually  and  ordinarily  when  a  farmer  is 
disappointed  in  his  reaper,  and  is  obliged  to  obtain  the  use 
of  another  with  which  to  cut  his  harvest,  such  consequences 
follow  as  those  set  out  in  the  said  paragraphs.  Certainly, 
as  in  the  case  above  cited,  ^^such  loss  would  neither  have 
flowed  naturally  from  the  breach  of  this  contract  in  the 
great  multitude  of  such  cases  occurring  under  ordinary 
circumstances,  nor  were  the  special  circumstances,  which 
perhaps  would  have  made  it  a  reasonable  and  natural  con- 
sequence of  such  breach  of  contract,  communicated  to  or 
known  by  the"  plaintiff.  So  I  think  the  district  court 
erred  in  refusing  to  instruct  the  jury  substantially  as 
prayed  by  the  plaintiff  in  respect  to  the  said  paragraphs. 
This,  even  upon  the  theory  that  plaintiff's  liability  was  not 
limited  by  the  terms  of  the  written  warranty  and  the  evi- 
dence of  a  verbal  agreement  on  the  part  of  the  plaintiff 
to  set  up  the  machine  in  time  for  the  harvest  of  1878,  etc, 
was  properly  admitted.  But  as  we  have  before  stated,  the 
terms  of  the  written  warranty  limited  the  liability  of  the 
plaintiff  to  taking  back  the  machine,  and  of  course  re- 
storing any  part  of  the  purchase  price  which  had  been  paid. 
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The  judgment  of  the  district  court  is  therefore  re- 
versed and  the  cause  remanded  for  further  proceedings  in 
accordance  with  law. 


Bevebsed  and  remanded. 


Edmison  Crosslet,    plaintiff   in   errob^  v.  J.  N. 

Steele,  defendant  in  error. 

1.  Bill  of  Particulars.  A  bill  of  particnlars  in  justice's  conrts 
in  the  form  of  an  account  claiming  damages  to  grain  in  the 
field,  Heldf  Sufficient  after  trial  and  judgment. 

9.  Judgment:  finding.  Sec.  297  of  the  code  applies  to  justices 
of  the  peace,  and  where  a  jury  ia  waived  in  a  justice's  court,  and 
the  cause  tried  before  the  justice,  there  must  be  a  finding  of 
facts.    A  judgment  without  a  finding  is  not  void,  but  voidable. 

Error  to  the  district  court  for  Grage  county.  Tried  be- 
low before  Weaver,  J. 

Bush  &  Ridkardfiy  for  plaintiff  in  error. 

Bill  of  particulars  insufficient.  Ooge  v.  Roberts j  12 
Neb.,  276.  K.  P.  R.  R.  v.  Taylor,  17  Kan.,  569.  Bowen 
V.  School  District,  10  Neb.,  265.  B.  &  if.  R.  R.  t?.  Ywk 
Co.,  7  Neb.,  487.  There  should  be  a  finding.  Smilh  v. 
SUvis,  8  Neb.,  164.  Sprick  v.  Washington  Oounty,  3  Neb., 
255. 
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Pemberton  &  Forbes,  for  defendant  in  error,  cited :  Bdl  % 
Sherer,  12  Neb.,  409.  Bliss  on  Code  PL,  sec.  439.  Wil- 
OCX  V.  Toledo,  43  Mich.,  588,  589.  Finding.  Swan's 
Tktttise,  209.     Lucas  v.  San  Francisco,  28  Cal.,  591. 
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By  the  Coubt. 

This  action  was  brought  before  a  justioe  of  the  peaoe  of 
Gage  county  upon  the  following  bill  of  particulars: 

"  I,  J.  N.  Steele,  do  charge  Edmison  Crossley,  of  Holt 
precinct,  with  damage  to  crops  on  the  south-west  quarter  of 
section  3,  town  five,  range  six. 

"  Oats  in  the  field,  260  bushels,  15 •.  .$37.50 

Corn  in  field,  250  bushels,  20 50.00 

Millet  in  field,  24  bushels,  50 12.00. 

$99.50 
"J.  N.  Sfeele." 

Crossley  appeared  in  the  action  and  a  trial  was  had  be- 
fore the  justice,  and  judgment  was  rendered  in  favor  of 
Steele  for  the  sum  of  $82  and  costs.  Crossley  took  the 
case  on  error  to  the  district  court,  where  the  judgment  was 
affirmed.  He  now  brings  the  cause  into  this  court  by 
petition  in  error. 

The  errors  assigned  are: 

First  That  the  bill  of  particulars  is  not  sufficient  to 
sustain  the  judgment. 

Second.    That  there  is  no  finding  of  facts. 

The  bill  of  particulars,  while  informal,  is  sufficient  to 
sustain  a  judgment.  It  is  in  effect  an  account,  wherein 
Edmison  Crossley  is  charged  as  debtor.  If  he  desired  a 
more  definite  statement,  lie  should  have  filed  a  motion  to 
that  effect ;  but  having  failed  to  do  so,  the  defect  is  waived. 
All  matters  relating  to  the  form  of  the  proceedings  in  jus- 
tice courts  will  be  construed  with  great  liberality. 

Sec.  297  of  the  code  provides  that  upon  the  trial  of 
questions  of  fact  by  the  court,  it  shall  not  be  necessary  for 
the  court  to  state  its  finding,  except  generally,  for  the 
plaintiff  or  defendant,  unless  one  of  the  parties  request  it^ 
with  the  view  of  excepting  to  the  decision  of  the  court  ^ 
upon  the  questions  of  law  involved  in  the  trial,  in  which 
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case  it  shall  state  in  writing  the  conclusions  of  fact  found 
separately  from  the  conclusions  of  law. 

Sec.  1086  provides  that  the  provisions  of  the  code,  which 
are  in  their  nature  applicable,  and  in  respect  to  which  no 
special  provision  is  made  by  statute,  shall  apply  to  pro- 
ceedings before  justices  of  the  peace. 

In  JSprick  v.  Washinffton  County,  3  Neb.,  256,  this  court 
say:  "Sec.  297  of  the  civil  code  clearly  provides  that  in 
all  actions  tried  by  the  court  there  must  be  a  general  find- 
ing, and  when  requested  by  one  of  the  parties,  a  special 
finding.  General  Statutes,  676.  And  if  this  finding  be 
vague,  uncertain,  or  indefinite,  it  will  not  maintain  a  judg- 
ment.^' JDemming  v.  Weston,  16  Wis.,  236.  The  necessity 
of  a  finding  seems  to  be  as  great  in  cases  tried  before 
justices  of  the  peace  as  in  cases  tried  in  courts  of  record. 
The  finding  takes  the  place  of  the  verdict  of  a  jury,  and 
shows  upon  what  facts  the  justice  bases  his  judgment. 
There  must  therefore  be  a  finding  of  facts  in  all  cases  tried 
before  a  jastice  of  the  peace  where  a  jury  is  waived.  A 
judgment  without  a  finding  is  not  void,  but  voidable.  As 
there  is  no  finding,  the  judgment  of  the  district  court,  and 
also  of  the  justice  of  the  peace,  is  reversed,  and  the  cause 
is  remanded  to  the  district  court  for  trial. 

Reversed  and  bemanded. 


13    )S1 
49    109 


Davtd  B.  Howard,  plaintipf  in  error,  v.  Joseph  E. 
Lamasteb,  defendant  in  error. 

1.  Bill  of  Exceptions.  A  bill  of  exceptions  mtiBt  be  sabmittod 
to  the  adverse  party  for  examination  and  amendment  beftm 
being  signed  by  the  jndgOi  and  if  not  thus  mibmitted,  may  b; 
onashed. 
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3w    :    If  thei6  is  no  receipt  or  other  evidence  in  the  record,  an 

affidavit  stating  the  deliveiy  of  the  hill  to  the  advene  party 
mnst  show  when  and  to  whom  the  bill  was  delivered. 

MonoN  to  quash  bill  of  exceptions. 
A.  C  liickeUSy  for  the  motion. 
HoTwood  &  Aines,  contra. 
By  the  Coubt. 

This  is  a  motion  to  qoash  a  bill  of  exceptions  npon  the 
ground  that  the  bill  was  not  submitted  to  the  adverse  party 
for  ^examination  and  amendment  before  it  was  signed  by 
the  judge.  There  is  no  receipt  or  other  evidence  in  the 
record  tending  to  show  that  the  bill  was  ever  submitted  to 
the  defendant  in  error,  or  his  attorneys,  and  Mr.  Ricketts 
has  filed  an  affidavit  denying  specifically  that  such  bill 
was  ever  submitted  to  him  or  the  defendant.  To  offiet 
this,  one  of  the  plaintifi^'s  attorneys  has  filed  an  affidavit, 
wherein  he  denies  the  truth  of  that  of  the  attorney  for  the 
defendant,  but  fails  to  state  any  facts  showing  where  or  to 
whom  he  delivered  the  bill  for  examination.  An  affidavit, 
like  a  pleading,  must  state  facts,  and  not  mere  conclusions 
of  law — ^that  is,  the  affiant  must  state  the  time  and  man- 
ner of  performance.  Unless  the  bill  was  submitted  to  the 
adverse  party  for  examination  and  amendment,  the  judge 
had  no  authority  to  sign  the  same.  Uhling  v,  ScheUenberg^ 
12  Neb.,  609.  The  object  of  the  statute  in  requiring  it  to 
be  thus  submitted  to  the  adverse  party  is  to  obtain  an  ac- 
curate bill. 

The  motion  to  quash  must  be  sustained. 

MonOlf  SUSTAINED. 
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The  State  of  Nebraska,  ex  rel.  Jason  G.  Miller,  ijj^i 
appetj.ee,  v.  Lancaster  County,  appellant.  ao  ^ 

4AA.       ACtfl 

1.    Mandamus.    A  mandamus  under  onr  practice  is  an  action  at     -^ 

law,  and  is  reviewable  only  on  error,  and  not  by  appeal. 

%  Dismissal  of  Appeal.  Where  an  appeal  is  dismissed,  and  it 
is  necessary  to  file  an  amended  transcript  in  order  to  show  the 
judgment  sought  to  be  reviewed,  leave  will  not  be  granted  to 
file  a  petition  in  error. 

Motion  to  dismiss  appeal. 
liicketts  &  Wilson,  for  the  motioii* 
Harwood  &  Ames,  contra. 
By  the  Court, 

In  May,  1882,  the  relator  commenced  proceedings  by 
mandamus  in  the  district  court  of  Lancaster  county  to 
compel  the  defendant  to  act  upon  k  certain  claim  filed  by 
him  against  the  county.  The  defendant  filed  a  return  in 
the  form  of  an  answer  to  the  writ,  to  which  the  relator 
filed  a  demurrer.  The  defendant  appeal  to  this  court. 
The  relator  moves  to  dismiss  the  appeal  as  being  unauthor- 
ized. 

Appeals  are  authorized  by  statute  in  actions  in  equity, 
but  a  proceeding  by  mandamus  is  strictly  a  legal  action. 
In  OommonwecUth  v.  Dennison,  24  How.,  97,  Taney,  Ch. 
J.,  says:  ^^A  mandamus  in  modern  practice  is  nothing 
more  than  an  action  at  law  between  the  parties,  and  is  not 
now  regarded  as  a  prerogative  writ."  An  action  at  law 
can  be  reviewed  only  on  error.  The  motion  to  dismiss  the 
appeal  must  therefore  be  sustained. 

The  attorney  for  the  defendant  asks  to  have  the  tran- 
script retained  in  this  court,  and  for  leave  to  file  a  petition 
in  error.    This  has  been  permitted  in  some  cases,  where  in 
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furtherance  of  justice  the  application  was  made  within  the 
time  limited  by  the  statute  for  filing  a  petition  in  error, 
upon  such  terms  as  to  costs  as  seemed  proper — Stewart  v, 
CbEr^,4Neb.,  564;  but  in  no  case  where  it  was  necessary  to 
file  an  amended  transcript  in  order  to  show  the  judgment 
sought  to  be  reviewed. 

The  motion  must  be  sustained. 

Motion  sustained. 


18  3M( 
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Henry  E.  Fletcher,  plaintiff  in  error,  v.  Matthew 
A.  Daugherty,  defendant  in  error. 

1.  Note  and  Mortgage:    spbcial  agbeehent  in  kotb.    A 

provision  in  a  note  aecured  by  mortgage  that, ''  Upon  a  failnre 
to  pay  any  of  said  interest  within  thirty  days  after  due,  the 
holder  may  elect ^to  -consider  the  whole  note  due,  and  it  may  be 
collected  at  once,"  Held,  To  control  a  general  provision  in  the 
mortage,  and  to  restrict  the  right,  in  case  of  default  of  payment 
of  interest,  to  declare  the  debt  due  to  the  holder  of  the  note. 

2.  Tender.    An  action  was  commenced  before  a  justice  of  tlie 

peace  to  recover  $30  on  an  interest  coupon.  The  defendant  then 
in  open  court  tendered  $535,  the  amount  due  on  a  note  and 
mortgage.  Heldy  That  the  justice  was  not  the  agent  of  the 
plaintiff,  and  had  no  authority  to  receive  payment  in  ex- 
cess of  the  amount  involved  in  the  suit,  and  that  the  tender 
was  unavailing.  A  tender  must  be  made  to  a  party  entitled  to 
receive  paymenl 

Error  to  the  district  court  for  Saline  county.  Tried 
below  before  Weaver,  J. 

Dawes  &  Fo88,  for  plaintiff  in  error. 

Note  and  mortgage  should  be  construed  tc^ther.  1 
Jones  on  Mortgages^  sec.  76.  Muzzy  v,  Knightj  8  Kan., 
456.    Kennion  v.  Kelsey,  10  Iowa,  443.    Mortgage  subject 
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to  conditions  of  note.  1  Hilliard  on  Mortgages^  286.  2 
Jones  on  Mortgages,  902.  Tender  unavailing.  Saimders 
V.  Frody  5  Pick.,  267.     Graham  v.  Unden,  60  N.  Y.,  647. 

Hastings  &  McOintie  and  if.  £.  (7.  3Vu6,  for  defendant 
in  error. 

The  construction  of  note  and  mortgage  must  be  such  as 
to  give  effect  to  the  terms  of  each.  2  Parsons  Cont.,  601. 
National  Bank  v.  Peck,  8  Kan.,  662.  Schoonmacker  v. 
Taylor,  14  Wis.,  313.  Stipulation  may  be  taken  advan- 
tage of  by  mortgagor  as  well  as  mortgagee.  National 
Bank  V.  Peck,  8  Kan.,  662.  Pope  v.  Hooper,  6  Neb.,  180. 
Standifi  v.  Norton,  11  Kan.,  218.  Robinson  v.  Loomis,  61 
Penn.  State,  78. 

By  the  Court. 

In  April,  1881,  the  plaintiff  commenced  an  action  before 
a  justice  of  the  peace  of  Saline  counly,  upon  the  following 
instrument: 

"130.  April  1,  1881, 1  promise  to  pay  H.  E.  Fletcher 
or  order  thirty  dollars,  being  interest  to  that  date  on  my 
note  for  five  hundred  dollars.  This  interest  note  draws 
twelve  per  cent  per  annum  from  maturity. 

"Matt.  A.  Daugherty.^' 

On  the  return  day  of  the  summons  the  defendant  appear- 
ed in  open  court  and  tendered  the  sum  of  $636,  being  the 
amount  due  upon  the  note  and  mortgage  for  which  the  in«> 
terest  note  was  given,  and  costs  to  that  date.  The  plaintiff 
refused  to  accept  the  tender  in  that  form,  and  judgment 
was  rendered  by  the  justice  in  his  favor  for  the  sum  of 
$30.26  and  costs.  The  defendant  appealed  to  the  district 
courts  where  the  judgment  of  the  justice  was  reversed,  and 
the  action  dismissed.  The  case  is  brought  into  this  court 
by  petition  in  error. 

I.    It  appears  from  the  record  tliat  on  the  first  day  of 
17  ^ 
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Aprils  1879,  the  defendant  executed  a  note  to  the  plaintiff 
for  the  sum  of  $500,  due  in  five  years,  with  interest  at 
twelve  per  cent,  payable  semi-annually,  and  also  executed 
coupon  notes  for  the  interest  as  it  should  become  due,  and 
to  secure  the  payment  of  the  principal  and  interest  executed 
a  mortgage  upon  certain  real  estate.  The  mortgage  con- 
tains this  provision:  ^^ Provided  ahOy  That  on  default  in 
payment  of  any  part  of  said  principal,  or  interest,  or  taxes 
as  the  same  should  become  due,  the  whole  of  the  moneys 
hereby  secured  shall  become  payable  immediately  upon  such 
default" 

The  note  contains  the  following  provision:  "And  upon 
a  failure  to  pay  any  of  said  interest  within  thirty  days  after 
due  the  holder  may  ele<st  to  consider  the  whole  note  due, 
and  it  mav  be  collected  at  once. 

The  note  and  mortgage  were  made  at  the  same  time,  in 
relation  to  the  same  subject  matter,  and  must  therefore  be 
construed  together.  By  construing  them  together  as  parts 
of  one  contract  it  is  very  evident  that  the  provisions  of  the 
note  control  thase  of  the  mortgage.  The  holder  of  the 
note,  in  case  of  default,  may  dect  to  consider  the  note  due. 
Unless  he  do  so  and  in  some  manner  signify  the  same,  the 
statute  of  limitation  will  not  conmience  to  run  against  the 
note  until  the  expiration  of  five  years  from  its  date. 
Whether  in  a  proper  case  a  mortgagor  may  plead  his  own 
default  as  a  defense  in  the  action  it  is  unnecessary  to  de- 
termine. 

In  the  case  of  The  Bank  v,  Peeky  8  Kas.,  660,  it  was 
held  that  a  stipulation  in  a  mortgage  "that  if  any  part  of 
the  money  secured  by  it  (the  mortgage)  should  not  be  paid 
when  it  l>)came  due  then  all  should  immediately  become 
due  and  payable"  was  available  to  the  mortgagor  equally 
with  the  mortgagee.  And  that  in  case  of  the  failure  of 
the  mortgagor  to  make  payments  as  provided  the  whole 
debt  became  due  and  the  statute  of  limitations  commenced 
to  run  from  the  time  of  the  default.     Whether  that  decis- 
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ion  can  be  maintained  upon  either  principle  or  authority 
may  perhaps  be  questioned,  but  it  has  no  application  to  the 
case  at  bar,  because  in  this  case  there  is  a  provision  as  to 
the  party  entitled  to  elect  which  seems  to  exclude  the 
mortgagor. 

II.  The  tender  was  insufficient,  even  if  the  ifiortgagor 
had  authority  to  declare  the  debt  due  and  tender  payment 
of  the  same.  Sec.  1100  of  the  code  limits  the  jurisdiction 
of  a  justice  of  the  peace  in  an  action  on  a  promissory  note 
to  the  sum  of  $100.  The  justice  was  not  the  agent  of  the 
plaintiff  and  had  no  authority  to  receive  any  money  for 
him  in  excess  of  the  sum  involved  in  the  suit.  A  tender 
of  that  amount  would  have  been  valid  and  would  have  de- 
feated the  action.  A  tender  must  be  made  to  the  person 
authorized  to  receive  payment.  If  the  defendant  desired 
to  make  a  valid  tender  he  should  have  tendered  the  entire 
sum  due  to  the  plaintiff,  and  a  tender  made  to  a  person  not 
authorized  to  receive  payment  is  unavailing.  The  judg- 
ment of  the  district  court  is  reversed  and  the  judgment  of 
the  justice  reinstated. 

Judgment  acxordinoly. 
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Andrew  E.  Spencer,  plaintipp  in  error,  v.  William  ^  jw 
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T.  Thistle,  defendant  in  error. 

1.  New  Trial.    A  new  trial  can  only  be  granted  after  judgment 

for  specific  canses,  which  mnat  be  assigned  in  the  motion  there- 
for. 

2.    :    LEAVE  TO  ANSi/V'EB:    FBACTICE.    When  a  defendant 

files  a  motion  to  set  a  judgment,  rendered  by  defoult,  aside,  and 
for  leave  to  answer,  he  must  accompany  his  motion  with  his 
proposed  answer  duly  yerified. 
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Ekbor  to  the  district  court  for  Lancaster  oountj.  Tried 
below  before  Pouin),  J. 

JEmil  SchuUzy  for  plaintiff  in  error. 

BwT  &  MarshaUf  for  defendant  in  error. 

Maxwell,  J. 

.  On  the  sixteenth  day  of  March,  1882,  the  district  court 
of  Lancaster  county  confirmed  the  report  of  a  referee  and 
rendered  judgment  in  favor  of  the  plaintiff  and  against 
the  defendant  for  the  sum  of  $135.00.  Two  days  there- 
after the  attorneys  for  the  defendant  filed  a  motion  in  said 
court,  of  which  the  following  is  a  copy,  omitting  the  formal 
portion: 

''Now  comes  the  defendant,  by  his  attomejrs,  and  upon 
the  affidavits  of  J.  A.  Marshall  and  L.  C.  Burr,  and  upon 
all  the  pleadings,  proceedings,  and  records  herein,  moves 
the  court  for  an  order  vacating  judgment  herein  and  to  set 
aside  report  of  referee  and  vacate  said  reference  and  allow 
defendant  to  answer,  and  that  said  action  stand  for  trial  be- 
fore a  jury,  and  for  such  other  further  and  different  relief 
as  to  the  court  may  seem  just.*^ 

This  motion  was  ^istained  and  a  new  trial  granted.  The 
plaintiff  brings  the  cause  into  this  court  by  petition  in 
error.  It  will  be  seen  that  no  specific  ground  is  assigned 
for  setting  aside  the  report  and  judgment. 

Sec.  314  of  the  code  provides  that  a  new  trial  may  be 
granted  for  any  of  the  following  causes  affecting  the  sub- 
stantial rights  of  such  party: 

First,  Lr^ularity  in  the  proceedings  of  the  court,  jury, 
referee,  or  prevailing  party,  or  any  order  of  the  court,  or 
referee,  or  abuse  of  discretion  by  which  the  party  was 
prevented  from  having  a  fair  trial. 

Second,     Misconduct  of  the  jury  or  prevailing  party. 
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Third.  Accident  or  surprise  which  oidinaiy  prudence 
could  not  have  guarded  against. 

Fourth.  Excessive  damages^  appearing  to  have  been 
given  under  the  influence  of  passion  or  prejudice. 

Fifth.  Error  in  the  assessment  of  the  amount  of  re- 
covery, whether  too  large  or  too  small,  where  the  action  is 
upon  contract  or  for  the  injury  or  detention  of  property. 

Siocth.  That  the  verdict,  report,  or  decision  is  not  sus- 
tained by  sufficient  evidence,  or  is  contrary  to  law. 

Seventh.  Newly  discovered  evidence  material  for  the 
party  applying,  which  he  could  not  with  reasonable  dili- 
gence have  discovered  and  produced  at  the  trial. 

'  Eighth.     Error  of  law  occurring  at  the  trial  and  ex- 
cepted to  by  the  party  making  the  application. 

Sec.  602  provides  in  what  cases  a  judgment  may  be  va- 
cated after  the  term  at  which  it  is  rendered. 

Sec.  606  provides  that  a  judgment  shall  not  be  vacated 
on  motion  or  petition  until  it  is  adjudged  that  there  is  a 
valid  defense  to  the  action  in  which  the  judgment  is  ren- 
dered; or,  if  the  plaintiff  seeks  its  vacation,  that  there  is  a 
valid  cause  of  action,  etc. 

A  trial  is  a  judicial  examination  of  the  issues  in  an  ac- 
tion, and  a  judgment  the  final  determination  of  the  rights 
of  the  parties.  When  a  trial  has  been  had  and  the  court 
has  rendered  judgment  in  the  action  such  judgment  is  con- 
clusive so  far  as  the  matters  were  in  issue,  unless  after- 
wards it  be  set  aside  or  modified.  And  the  party  applying 
for  the  new  trial  must  set  forth  in  his  motion  therefor  the 
specific  ground  or  grounds  upon  which  he  relies,  so  that  if 
necessary  issue  may  be  taken  upon  the  same.  And  the 
court  has  no  authority  without  cause  to  set  aside  the  report 
of  a  referee  and  judgment  thereon. 

The  defendant  appears  to  have  been  in  default  of  an  an- 
swer, and  the  court,  without  setting  aside  the  default  or 
without  a  copy  of  the  proposed  answer,  set  the  judgment 
aside  and  granted  a  new  trial  with  leave  to  the  defendant 
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to  answer.  In  a  number  of  cases  this  oourt  has  held  that 
where  a  defendant  has  a  defense  to  the  action  and  this  ftct 
is  made  to  appear  to  the  oourt  at  any  time  before  judg- 
ment, the  oourt  must  permit  the  defense  to  be  made  upon 
such  terms  as  to  costs  as  may  be  just.  But  where  a  party 
seeks  to  have  a  judgment  against  him  set  aside  and  for 
leave  to  answer,  he  niust  accompany  his  motion  to  set  the 
judgment  aside  wilih  his  proposed  answer  duly  verified,  so 
that  the  court  may  see  whether  he  has  a  defense  to  the 
action,  and  he  must  also  state  satisfactory  reasons  in  excuse 
of  his  default  K  the  answer  fails  to  state  a  defense,  the 
motion  should  be  overruled.  There  is  nothing  in  this  rec- 
ord tending  to  show  that  the  defendant  has  any  defense  to 
the  action.  The  judgment  of  the  district  court  granting  a 
new  trial  is  reversed'at  lihe  costs  of  the  defendant,  and  the 
judgment  confirming  lihe  report  of  the  referee  and  render- 
ing judgment  thereon  is  affirmed. 

JXWQWEST  AOOOBDINaLT. 
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18  230    Geobgb  H.  Baker,  plaintifp  in  error,  v.  Thomas  B. 
-~-^  Sloss  et  al.,  defendants  in  error. 
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40  534I  Practice  in  the  Supreme  Court.  An  cdias  summons  in  pro- 
ceedings in  errbr^  issued  more  than  one  year  from  the  date  of  the 
final  order  sought  to  be  reviewed,  is  of  no  effect,  being  issued 
after  the  bar  of  the  statute  is  complete. 


Motion  to  dismiss  petition  in  error. 
E,  E,  Brown,  for  the  motion, 
J,  L.  OaldweUf  cfmtm. 
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By  the  Coubt. 

This  is  a  motion  by  the  defendants  to  dismiss  the  action 
upon  the  ground  that  the  summons  in  error  was  i>«ued  and 
served  after  the  expiration  of  a  year  from  the  date  of  the 
final  order.  It  appears  from  the  record  that  the  final  order 
sought  to  be  reviewed  was  made  on  the  ninth  day  of  May, 
1881.  A  ti'unscript  of  the  proceedings  was  filed  in  this 
court  on  the  eleventh  day  of  April,  1882,  and  a  summons 
in  error  issued,  but  at  what  time  does  not  appear.  This 
summons  was  taken  by  one  of  the  attorneys  for  the  plain- 
tiff in  error,  and  was  lost  without  having  been  served. 
An  alias  summons  was  issued  on  the  twelfth  of  July,  1882, 
and  served  on  the  defendants  on  the  next  day.  Is  this 
service  sufficient  to  give  the  court  jurisdiction? 

Sec.  19  of  the  code  pix)vides  that:  "An  action  shall  be 
deemed  commenced  within  the  meaning  of  this  title,  as  to 
the  defendant  at  the  date  of  the  summons  which  is  served  on 
him.''  A  summons  issued  within  the  time  limited  by 
statute  for  the  commiencemeut'  of  an  action  may  be  served 
after  such  period  has  elapsed,  but  there  is  no  authority  to 
issue  a  summons  aft;er  that  time,  and  this  prohibition 
applies  to  an  alias  summons.  In  all  cases  tlie  simmions 
served,  whether  the  original  or  not,  must  be  issued  before 
the  bar  of  the  statute  of  limitation  is  complete.  Rogers  v. 
Rediek,  10  Neb.,  332. 

It  follows  that  the  motion  to  dismiss  must  be  sustained. 

Motion  sustained. 
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J.  H,  McMUBTRY,  IMPLEADED  WITH  UNIVERSITY  BOARD- 
ING Hall  Association,  plaintiff  in  error,  v. 

TUTTLE  &  DOOLITTLE,  DEFENDANTS  IN  ERROR. 

1.  Summons :    service  on  corporation.    Where  the  president 

or  chief  officer  of  a  corporation  is  absent  itom  the  countj,  serv- 
ice may  be  made  upon  the  treasurer. 

2.  Confli  matlon  of  Sale  in  Vacation.    A  judge  of  the  district 

court  has  authority,  under  section  498  of  the  code,  in  vacation 
to  confirm  a  sale  of  real  estate  made  upon  execution. 

Error  to  the  district  court  for  Lancaster  county.     Tried 
below  before  Pound,  J. 

J.  A.  Marshall,  for  plaintiff  in  error. 

8.  J.  Tuttkf  for  defendants  in  error. 

Maxwell,  J. 

On  the  twenty-ninth  day  of  July,  1882,  the  sheriff  of 
Lancaster  county  sold,  upon  execution,  lot  12  in  S.  W. 
Little's  addition  to  Lincoln,  to  J.  H.  McMurtry,  for  the 
sum  of  $850.  The  plaintiffs  in  exec^ution  thereupon  filed 
a  motion  to  confirm  the  sale,  and  caused  a  notice  of  the 
same  to  be  served  upon  the  University  Boarding  Hall 
Association  by  "  leaving  a  true  and  correct  copy  of  the  same 
with  Austin  Humphrey,  treasurer  of  the  defendant  corpo- 
ration, the  president  and  secretary  of  the  same  both  being 
absent  from  said  county  and  state."  The  purchaser  resisted 
the  confirmation  upon  two  grounds,  viz.,  that  the  service  of 
process  was  defective,  and  that  the  court  had  no  author- 
ity in  vacation  to  confirm  a  sale  upon  execution.  The 
court  overruled  the  objections,  and  confirmed  the  sale. 
The  purchaser  brings  the  cause  into  this  court  by  petition 
in  error. 
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Sec.  73  of  the  code  provides  that  a  summons  against  a 
corporation  may  be  served  upon  the  president^  manager^ 
chairman  of  the  board  of  directors  or  trustees,  or  other 
chief  officer;  or  if  its  chief  officer  is  not  found  in  the 
county,  upon  its  cashier,  treasurer,  secretary,  clerk,  or  man- 
aging agent;  or  if  none  of  the  aforesaid  officers  can  be 
found,  by  a  copy  left  at  the  .office,  or  last  usual  place  of 
business  of  such  corporation. 

The  notice  in  ihis  case  was  properly  served  on  the  treas- 
urer of  the  corporation,  the.  president  and  secretary  beitig 
absent,  and  the  statement  of  such  absence  in  the  return  is 
sufficient.  The  first  assignment  of  error  was  therefore 
properly  overruled. 

Sec.  498  of  the  code  provides  that  if  the  court,  upon  the 

return  of  any  writ  of  execution  or  order  of  sale,  for  the 

satisfaction  of  which  any  lands  and  tenements  have  been 

sold,  shall,  after  having  carefully  examined  the  proceedings 

of  the  officer,  be  satisfied  that  the  sale  has  in  all  respects 

been  made  in  conformity  to  the  provisions  of  this  tide,  the 

court  shall  direct  the  clerk  to  make  an  entry  on  the  journal 

that  the  couii;  is  satisfied  of  the  legality  of  such  sale,  and 

an  order  that  the  officer  make  to  the  purchaser  a  deed  of 

such  lands  and  tenements;  and  the  officer  on  making  such 

sale  may  retain  the  purchase  money  in  his  hands  until  the 

court  shall  have  examined  his  proecalings  as  aforesaid, 

when  he  shall  pay  the  same  to  the  j)ei>>on  entitled  thereto, 

agreeable  to  the  order  of  tlie  court.     Provided,  That  the 

judge  of  any  district  court  may  confirm  any  such  sale  at 

any  time  after  such  officer  has  made  his  return,  on  motion 

and  ten  days  notice  to  the  adverse  party  or  his  attorney  of 

record,  if  made  in  vacation.     When  any  sale  is  confirmed 

in  vacation,  the  judge  confirming  the  same  shall  cause  his 

order  to  be  entered  on  the  journal  by  the  derk. 

Sec.  23,  art.  VI  of  the  constitution  provides  that:  "The 
several  judges  of  the  courts  of  record  shall  have  such 
jurisdiction  at  chambers  as  may  be  provided  by  law."    The 
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l^islature  therefore  had  authority  to  confer  jurisdiotion 
upon  the  judges  of  the  district  courts  to  confirm  in  vacation 
sales  of  real  estate  made  upon  execution.  The  order, 
though  made  in  vacation,  mast  be  entered  on  the  journals 
of  the  court  and  become  a  part  of  its  records,  and  has  the 
same  effect  as  though  made  in  open  court.  There  is  no 
error  in  the  record,  and  the  judgment  is  affirmed. 

Judgment  affirmed. 


WiLLARD  W.  Earl  et  al.,  appellants,  v.  Cekek 
DuRAs,  Treasurer  of  Saline  County,  appellee. 

Taxes:  enjoixinq  collection.  Where  taxes  are  levied  upon  real 
estate  withoat  authority  of  law,  a  court  of  equity  may  ex^join 
the  collection  of  the  same. 

Appeal  from  Saline  county.  Heard  below  before 
Weaver,  J. 

M.  B.  C.  True,  for  appellant. 

W.  G.  Hastings^  for  appellee. 

By  the  Court. 

This  is  an  action  brought  by  the  plaintifis,  who  are  tax- 
payers of  school  district  No.  17,  of  Saline  Co.,  to  enjoin  the 
collection  of  a  tax  of  five  mills  on  the  dollar  valua- 
tion levied  upon  the  taxable  propei'ty  of  said  district  for 
the  use  and  benefit  of  disti'ict  No.  102.  A  demurrer  to 
the  petition  was  sustained  in  the  court  below  and  the  action 
dismissed.     The  plaintifis  appeal  to  this  court. 

It  is  alleged  in  the  petition  that  in  June,  1876,  the  oouniy 
superintendent  of  public  instruction  of  Saline  ooonty  di- 
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vided  school  district  No.  17,  and  created  district  No.  102, 
which  was  formed  from  the  territory  set  off  from  17,  and 
that  said  superintendent  duly  ascertained  and  determined 
the  amount  justly  due  from  district  No.  17  for  the  corpor- 
ate property  retained  by  it,  which  amount  said  district  has 
paid  to  district  No.  102;  that  on  the  22nd  day  of  June, 
1881,  the  county  commissioners  of  Saline  county,  on  their 
own  motion  made  a  levy  of  five  mills  on  the  dollar  valua- 
tion ujwn  all  the  taxable  property  in  district  No.  17  for 
the  purpose  of  paying  the  same  to  district  No.  102  for  the 
cojwrate  property  retained  by  district  No.  17 ;  that  at  the 
time  of  the  lew  of  said  tax  there  was  not  nor  is  there  now 
anything  due  from  district  No.  17  to  district  No.  102,  and 
said  tax  is  wholly  unauthorized.  There  are  other  allegations 
to  which  we  need  not  refer. 

The  attorney  for  the  defendant  contends  that  sec.  144  of 
the  revenue  law  of  1879  (Comp.  Stat.,  427)  prohibits  an 
injunction  to  restrain  the  collection  of  a  tax  Unless  it  was  lev- 
ied for  au  unauthorized  purpose.  Such  is  undoubtedly 
the  law,  but  a  tax  which  is  levied  without  authority  of  law 
is  a  tax  fonan  unauthorized  purpose;  that  is,  the  taxis  un- 
authorized. When  an  illegal  tax  is  levied  upon  real  estate 
an  action  at  law  does  not  afford  an  adequate  remedy;  nor 
can  a  court  of  law  grant  adequate  relief.  The  tax  would 
remain  as  an  apparent  incumbiunce  upon  the  property  and 
would  cast  a  cloud  upon  the  title  to  the  same.  This  a  court 
of  equity  may  prevent  or  remove  and  quiet  the  plaintiff's 
title.  The  petition  states  facts  sufficient  to  constitute  a  cause 
of  action,  and  the  judgment  is  reversed  and  the  cause  re- 
manded for  further  proceedings. 

BeVEBSED  A^D  B£MAND£D. 
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^»  "^g^    Henry  R.  Walbridge,  plaintiff  is  error,  v.  The 
»  Toe'  State  of  Nebraska^  defendant  in  error. 
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18  fs»\    ^'    Criminal  Law.    oiBcnMSTAiniAL  evidence.    To  warnuit  a 

61  80&1  conviction    upon  drcamstantial   evidence,  the  ciicamstances 

when  taken  together  must  be  of  so  conclusive  a  nature  as  to 

show  beyond  a  reasonable  doubt  that  the  accused  and  no  other 

person  committed  the  offence. 

2.    Setting  aside  verdict.    When  there  is  a  fiulure  to  prove  a  ma- 
terial fact,  the  verdict  will  be  set  aside. 

Error  to  the  district  court  for  Washington  county. 
Tried  below  before  Savage,  J. 

/.  Wesley  Tucker,  for  plaintiff  in  error. 

C.  J.  Dilworth,  Attorney  Greneral,  for  the  state. 

Maxwell,  J. 

The  plaintiff  in  error  was  convicted  of  robbery  in  the 
district  court  of  Burt  county  and  sentenced  to  imprisonment 
in  the  penitentiary  for  three  years.  He  now  prosecutes  a 
writ  of  error  to  this  court.  The  only  error  relied  upon  is 
that  there  is  not  sufficient  evidence  to  sustain  the  verdict. 

It  appears  from  the  testimony  that  on  the  3d  day  of  No- 
vember, 1879,  one  John  Teeters,  a  resident  of  Monroe 
county,  Iowa,  came  to  Tekamah  to  pay  taxes  upon  certain 
property  owned  by  him  in  Burt  county.  At  that  time  he 
had  about  $100.00  in  paper  money.  On  the  same  day  he 
went  from  Tekamah  to  Herman,  and  from  there  to  Blair, 
returning  to  Tekamah  on  the  6th  of  that  month.  On  his 
return  to  Tekamah  he  went  to  a  saloon  and  became  intox- 
icated. While  at  the  saloon  he  met  Walbridge  and  seems 
to  have  invited  him  to  drink  with  him.  Teeters  was  pro- 
posing to  start  a  meat  market  in  Tekamah,  and  Walbridge 
informed  him  that  he  had  the  necessary  implements  and 
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a  bnilding  which  he  would  sell^  and  invited  Teeters  to  go 
home  with  him  and  stay  all  night,  and  in  the  morning  he 
would  fix  up  the  business.  Teeters  thereupon  went  home 
with  Walbridge,  being  at  the  time  according  to  his  own 
statement  very  drunk.  About  half-past  nine  o'clock 
Teeters  retired  for  the  night,  sleeping  with  his  pants  on,  the 
money  as  he  testified  being  in  a  pocketbook  in  the  left  hand 
pocket.  Walbridge's  family  were  absent  on  a  visit  at  the 
time.  So  far  as  appears,  Walbridge  owned  the  property 
he  was  proposing  to  sell  to  Teeters,  and  there  is  nothing  in 
the  testimony  tending  to  impugn  his  motives  in  inviting 
Teeters  to  his  house.  There  appear  to  have  been  three 
rooms  in  Walbridge's  house,  two  of  which  were  occupied 
as  sleeping  rooms.  Teeters  occupied  one  of  the  sleeping 
rooms  and  Walbridge  the  other.  About  midnight  three  ac- 
quaintances of  Walbridge,  named  Monroe,  Sawtelle,  and 
Menier  came  to  the  house  and  demanded  admittance  and 
forced  open  the  door,  and  insisted  that  Walbridge  should  get 
up,  make  a  fire  in  the  stove,  and  cook  some  chickens  that  they 
hadbroughtwiththemfortheirsupper.  These  men  were  very 
much  under  the  influence  of  liquor.  The  testimony  tends 
to  show  that  Walbridge  made  a  fire,  dressed  the  diickens, 
and  endeavored  to  cook  the  same.  There  is  no  testimony 
tending  to  show  that  Monroe,  Sawtelle,  and  Menier,  or  any 
of  them,  had  any  knowledge  that  Teeters  was  stopping  with 
Walbridge  before  they  entered  the  house;  but  soon  after 
gaining  admission  to  the  house  they  entered  the  room  in 
which  Teeters  was  sleeping  and  woke  him  up.  He  com- 
plained at  once  that  his  pocketbook  Was  mi&sing,  but  it 
was  found  on  the  bed  and  he  proceeded  at  once  to  count 
the  money.  After  some  altercation  with  Monroe  in  re- 
gard to  the  money,  he  went  to  the  door  of  his  room,  and 
after  some  conversation  with  the  others,  requested  Wal- 
bridge to  assist  him  in  counting  his  money.  Walbridge 
and  he  then  commenced  to  count  the  money  on  the  bed^ 
and  while  thus  engaged,  Monroe  came  in,  broke  the  lamp 
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chimney^  extinguished  the  light,  and  seized  and  carried 
away  the  pocketbook  and  money.  Walbridge  testifies 
that  he  went  at  onoe  into  another  room  and  procured 
a  light  and  returned  to  the  room  in  which  he  had  left 
Teeters.  In  the  mean  time  Teeters  had  escaped  from  the 
house  closely  surrounded  by  the  thi*ee  men  named,  and  he 
seems  to  have  had  a  struggle  with  Monroe  in  the  yard  near 
the  door.  Teeters  then  cried  "murder"  twice,  and  was 
permitted  to  go  away.  There  is  no  testimony  tending  to 
show  that  Walbridge  took  any  part  in,  or  aided  or  abetted 
in  the  robbery,  and  aside  from  the  fact  that  it  was  commit- 
ted  in  his  houae  by  persons  with  whom  he  seems  t»  have 
been  on  intimate  terms,  and  the  further  fact  that  a  few  dajrs 
afterwards  he  paid  a  merchant  $25  in  $5  bills,  there  is  ab- 
solutely no  testimony  tending  to  connect  him  with  it  in 
any  manner.  There  is  no  testimony  tending  to  identify 
any  of  the  bills  as  having  belonged  to  Teeters;  and  Wal- 
bridge proved  by  his  own  testimony  that  he  had  received 
from  various  persons  whom  he  named,  various  sums,  the 
aggregate  of  which  greatly  exceeds  the  sum  paid  to  the 
merchant,  and  there  is  no  attempt  on  the  part  of  the  state 
to  dispute  this  testimony.  Two  witnesses  were  called,  who 
stated  that  they  had  refused  him  credit  for  small  sums  on 
the  day  preceding  the  robbing;  but  there  is  no  attempt  to 
deny  the  facts  as  to  the  possession  of  the  money.  This 
question  may  therefore  be  considered  as  eliminated  from  the 
case.  Is  the  remaining  testimony  sufficient  to  sustain  a 
verdict  of  guilty?  Monroe  has  already  been  convicted  and 
sentenced  to  the  penitentiary  as  the  principal  in  the  tran- 
saction, and  Walbridge,  if  guilty,  is  so  merely  as  acces- 
sory. 

.  The  law  presumes  everyone  to  be  innocent.  And  this 
presumption  is  to  be  considered  by  the  jury  as  evidence  to 
the  benefit  of  which  the  party  accused  of  crime  is  entitled. 
And  when  a  criminal  charge  is  to  be  proved  by  circum- 
stantial evidence  the  proof  ought  not  only  to  be  consistent 
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with  the  guilt  of  the  accused  but  inconsistent  with  any 
other  rational  conclusion.     1  Greenleaf  Ev.,  Sec.  34. 

In  sec.  29,  vol.  3,  the  same  author  thus  states  the  rule  as 
to  the  degree  of  proof:    "It  is  therefore  a  rule  of  crim- 
inal law  that  the  guilt  of  the  accused  must  be  fully  proved. 
Neither  a  mere  preponderance  of  evidence  nor  any  weight 
of  preponderant  evidence  is  sufficient  for  the  purpose  un- 
less it  generate  full  belief  of  the  fact  to  the  exclusion  of 
all  reasonable  doubt."    To  warrant  a  conviction  of  crime 
on  drcumstantidl  evidence,  each  fact  necessary  to  the  con- 
clusion sought  to  be  established  must  be  proved  by  com- 
petent evidence  beyond  a  reasonable  doubt.     And  the 
circumstances,  when  taken  together,  must  be  of  so  conclu- 
sive a  nature  as  to  show  beyond  a  reasonable  doubt  that 
the  accused  and  no  other  person  committed  the  offense. 
Sumner  v.  The  State,  5  Blnckf.,  579.     Com,  v,.  Webster  5, 
Gushing,  296.     A  jury  can  convict  only  on  facts  proved, 
and  not  on  mere  suspicion  of  guilt,  however  strong  it  may 
be.     The  law  fixes  the  standard  by  which  guilt  is  to  be 
determined — that  the  proof  shall  exclude  reasonable  doubt 
of  the  prisoner's  guilt.  '  The  credibility  of  the  witnesses 
must  necessarily  be  left  to  the  jury,  and  they  must  deter- 
mine fi*om  the  testimony,  under  the  instructions  of  the 
court,  whether  or  not  the  accused  is  guilty.    But  if  there 
is  a  failure  to  prove  a  material  fact  the  jury  cannot  substi- 
tute their  own  judgment,  or  belief,  or  suspicion,  for  such 
fact  and  find  a  verdict  of  guilty.     If  they  do  so  the  court 
has  a  plain  duty  to  perform — ^to  set  the  verdict  aside.     In 
nothing  is  the  state  more  interested  than  in  the  protection 
of  the  innocent,  and  as  courts  deal  only  with  tangible  evi- 
dence every  person  is  innocent  whom  the  proof  fails  to 
show  is  guilty.     Where  there  is  a  failure  of  proof  upon  a 
material  point  the  humblest  citizen  may  confidently  appeal 
to  the  courts  to  set  aside  a  verdict  that  should  not  have 
been  rendered.     If  this  was  not  so,  constitutional  rights 
and  guarantees  would  amount  to  but  little,  while  erroneous 
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verdicts,  rendered  under  misapprehension,  mistake,  or  from 
suspicion,  would  go  unreversed.  But  such  is  not  the  law. 
As  there  is  a  failure  of  proof  upon  material  points  the 
judgment  of  the  district  court  is  reversed  and  the  caose  re- 
manded for  further  proceedings. 

Revebsed  and  remanded. 
Lake,  Ch.  J. 

* 

I  am  of  the  opinion  that  the  evidence  submitted  to  the 
jury  was  sufficient  to  sustain  the  verdict  of  guilty,  and 
therefore  dissent  from  the  conclusion  reached  by  the  ma- 
jority of  the  court. 


AUXANDER  WHJBON,  PLAINTIFF  IN   ERROR,  V.  W1L8OH 

T.  Moore  et  al.,  defendants  in  error. 

Assignment  for  Creditors:  oontbact  to  but  up  claim&  A 
and  B  being  insolyent  made  on  assignment  of  all  their  property 
for  the  benefit  of  their  creditors.  C,  a  banker^  then  stated  to 
them  that  if  they  would  famish  him  the  name,  address,  and 
amount  owing  to  each  creditor  and  aid  him  in  baying  up  the 
claims,  he  wonld  purchase  the  same  and  accept  the  assigned  es- 
tate in  full  satis£BM;tion  thereof.  Held,  In  an  action  to  recover  the 
difference  between  the  amount  paid  by  the  estate  and  the  f^«oe 
value  of  the  claims:  1.  That  the  contract  was  valid.  2.  That 
the  contract,  though  verbal,  being  completed,  was  not  void, 
hy  the  statute  of  frauds,  and  the  services,  being  valuable,  were 
sufficient  to  sustain  the  contract 

Error  to  the  district  court  for  Lancaster  county.    Tried 
below  before  Pound,  J.     The  facts  appear  in  the  opinion. 

Burr  &  KeUy,  for  plaintiff  in  error. 

The  agreement  is  void.    Taylor  v.  BoardmaUy  24  Mich., 
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287.  Richardson  v,  JohnnoUf  41  Wis.,  100.  Marcy  p. 
Marcy^  9  Allen,  8.  Eiscley  v.  Malchowy  9  Neb.,  180. 
Baldwin  v.  Palmer^  10  N.  Y.,  2;W,  Scott  v.  Thomas, 
1  Scam.,  58.  Erben  v,  Loritlard,  19  N.  Y.,  299.  Browne 
on  the  Statute  of  Frauds,  118,  131,  134. 

Lambf  BiUingsley  &  Lambertson,  for  defendant  in  error, 
cited:  Doyk  v.  Knapp,  3  Scam.,  337.  Tompkins  v,  Phil- 
lipa,  12  Greorgia,  52.  Warren  v.  Whitney,  24  Maine,  561. 
Hubbard  v.  CoQlidge,  1  Metcalf,  84.  Perry  v,  Buckmany 
33  Vermont,  7.  Sanford  v.  Hiixford,  32  Mich.,  313. 
Randk  v.  Harrisj  6  Yerger,  508.  Bei*ry  v.  Graddy,  1 
Met.  (Ky.),  553.     Burr  v.  WUcox,  13  Allen,  269. 

Maxwell,  J. 

This  is  an  action  brought  in  the  district  court  of  Lan- 
caster county  by  the  plaintiiF  against  Wilson  T.  Moore 
and  Greorge  Sexton,  upon  certain  evidences  of  debt,  to  re- 
cover the  sum  of  $16,541.21,  with  interest  from  September, 
1876.  Judgment  was  rendei'cd  in  the  court  below  in  favor 
of  the  defendants.  The  plaintiii'  brings  the  cause  to  this 
court  by  petition  in  error. 

The  errors  assigned  are  in  substance  that  the  verdict  is 
against  the  weight  of  evidence,  and  certain  erroneous  in- 
structions of  the  court. 

It  appears  from  the  evidence  that  in  May,  1875,  the  de- 
fendants were  doing  business  at  Lafayette,  Indiana,  and 
being  unable  to  pay  their  debts  in  full  made  an  assignment 
for  the  benefit  of  their  creditors.  The  property  aligned 
was  appraised  at  the  sum  of  $17,714.61,  from  which  a  de- 
duction of  $600  was  made  for  exempt  property.  The 
character  of  the  property  assigned  is  shown  by  the  report 
of  the  assignee,  who  states  therein  that  it  consisted  '^  almost 
exclusivelv  of  a  stock  of  leather,  findino^s,  shoemakers' 
and  hamessmakers'  supplies,  and  of  a  parcel  of  untanned 
leather  and  tanners'  stock  at  the  tannery  on  the  lands  of 
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said  Moore,  in  said  Tippecanoe  county."  The  plaintiff 
was  engaged  in  banking,  and  the  defendants  were  indebted 
to  the  bank  in  the  sum  of  $6000,  secured  by  mortgage ; 
$3000  of  this  sum  had  been  loaned  to  the  defeudants 
within  four  months  preceding  the  a&signment^.and  the  re- 
mainder of  the  sum,  secured  by  mortgage,  was  an  ante- 
cedent debt. 

The  plaintiff  purchased  claims  against  the  estate  of  the 
defendants  amounting  in  the  aggregate  to  more  than 
$20,000,  for  twenty-five  per  cent  of  the  face  value,  and 
received  from  the  estate  payment  in  full  of  the  mortgage 
heretofore  referred  to,  and  more  than  twenty-eight  per  cent 
on  the  claims  purchased  against  the  defendants,  together 
with  many  other  advantages  not  possessed  by  other  creditors. 

This  action  is  brought  to  recover  the  balance  due  upon 
the  claims  at  their  face  value.  The  defendant  Moore,  as  a 
defense  to  the  action,  alleges  in  substance  that  soon  after 
the  assignment  the  plaintiff  came  to  him  and  stated  that 
he  could  buy  up  the  claims  for  the  special  benefit  of  the 
defendants;  that  he  could  afford  to  pay  forty  cents  on  the 
dollar,  but  that  he  would  not  pay  more  than  twenty-five 
cents  on  the  dollar,  and  that  if  the  defendants  would  stay 
there  and  assist  him  in  buying  the  claims — "  meeting  the 
creditors  there  and  tell  them  he  would  buy  the  claims," 
and  furnish  the  names  and  residences  of  the  creditors  to  the 
plaintiff,  he  would  take  the  property  assigned  in  full  pay- 
ment of  said  claims.  The  defendant  Moore  testifies  fully 
that  he  performed  his  part  of  said  agreement  and  aided  the 
plaintiff  all  that  he  could  in  purchasing  said  claims.  This 
is  denied  by  the  plaintiff,  but  the  clear  preponderance  of 
the  testimony  sustains  the  defendant's  answer.  The  testi- 
mony tends  to  show  that  friendly  and  intimate  business 
relations  had  existed  between  the  plaintiff  and  defendants 
for  some  time  previous  to  the  assignment;  that  the  plain- 
tiff went  to  the  defendant  as  a  friend  having  money  which 
he  was  anxious  to  invest,  and   make  something  in  the 
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transactioDy  and  at  the  same  time  perform  a  friendly  act 
by  aceeptiDg  the  bankrupt  estate  in  full  satisfaction  of  the 
claimSy  and  free  the  defendants  from  the  embanassment«« 
of  debt^  which  would  {Muralyze  their  efforts  and  prevent 
their  engaging  in  business  on  their  own  account.  The 
stock  was  of  such  a  character  ad  to  be  readily  convertible 
into  money,  and  its  value  was  known  within  a  few  dollars. 
If,  therefore,  the  plaintiff  could  be  informed  of  the  entire 
amount  of  the  debts,  the  name,  and  residence  of,  and  amount 
due  each  creditor,  he  could  purchase  the  claims  with  the 
absolute  certainty  of  making  a  good  investment.  That 
this  information  was  furnished  by  the  defendants  there  is 
not,  in  our  minds,  a  shadow  of  doubt. 

IS^t  it  is  said  that  the  contract  is  void  because  not  in 
writing.  If  the  contract  rested  in  a  mere  promise  it  could 
not  be  enforced,  as,  if  the  plaintiff  had  agreed  to  purchase 
the  claims,  but  had  failed  to  do  so,  no  action  would  lie  to 
compel  the  performance  of  the  contract.  Suppose  the  de- 
fendants, by  a  verbal  agreement  before  the  assignment,  had 
sold  the  plaintiff  all  the  property  afterwards  assigned,  such 
contract  could  not  be  enforced  unless  the  plaintiff  had  paid 
a  portion  of  the  purchase  money,  or  received  a  part  of  the 
property.  Up  to  that  point  the  statute  of  frauds  would  be 
a  complete  defense;  but  the  instant  that  he  accepted  the 
property  or  a  portion  of  it  under  the  contract,  or  paid  a 
portion  of  the  purchase  price,  that  instant  the  contract 
would  become  as  valid  and  effectual  as  if  in  writing.  So 
in  the  case  at  bar,  the  proposition  of  the  plaintiff  was 
accepted  by  the  defendants,  and  the  services  performed  in 
pursuance  thereof.  The  contract  is  therefore  as  valid  as  if 
in  writing. 

It  is  urged  that  there  was  no  consideration  for  the  con- 
tract Without  discussing  that  branch  of  the  law  relating 
to  injuries  sustained  by  a  party  as  being  a  consideration,  it 
will  not  be  denied  that  anything  of  value  received  by  a 
party  is  as  to  him  a  valuable  consideration.     And  this  con- 
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sideration  may  be  in  money,  property,  or  services.  In  this  case 
the  consideration  was  certain  services  to  be  performed  by  the 
defendants.  The  services  have  been  performed  according 
to  the  agreement.  The  services  were  of  value,  the  ])arties 
were  capable  of  contracting,  and  the  court  will  not  measure 
the  value  of  such  services  to  see  if  it  is  possible  to  avoid 
the  contract.  It  is  sufficient  that  the  conti*act  is  completed 
as  agreed  upon,  and  the  plaintiff,  having  obtained  all  that 
was  promised  to  him  from  the  defendants,  cannot  retain 
the  benefits  thus  derived  and  insist  on  the  invalidity  of  the 
contract.  The  defendants  seem  to  have  surrendered  all 
their  property  for  the  benefit  of  their  creditors,  and  this 
seems  to  be  conceded  by  the  plaintiff.  It  was  found  neo- 
essary,  even  at  common  law,  which  authorized  imprison- 
ment for  debt,  to  provide  relief  for  debtors  in  case  of 
inevitable  misfortune.  Hence  insolvent  and  bankrupt 
laws,  which  were  intended  to  secure  the  application  of  the 
debtor's  effects  to  the  payment  of  his  debts,  and  thus  dis- 
charge him  from  them.  2  Kent's  Com.,  389.  Can  it  be 
possible  that  the  defendants,  after  surrendering  all  their 
estate  and  having  it  applied  to  the  payment  of  their  debts, 
were  still  to  remain  indebted  to  their  professed  friend  in  a 
sum  sufficient  to  prevent  their  ever  again  engaging  in  busi- 
ness? The  United  States  bankrupt  law  was  then  in  full 
force,  and  it  is  pretty  clear  that,  had  proceedings  in  bank- 
ruptcy been  instituted  in  the  United  States  court,  a  question 
would  have  arisen  as  to  the  validity  of  the  plaintiff's 
mortgage  for  $3000,  and  it  is  probable  that  the  plaintiff 
was  aware  of  this  fact.  No  error  has  been  pointed  out  in 
the  instructions,  and  it  is  unnecessary  to  examine  them. 

It  is  very  clear  that  justice  has  been  done  in  the  prem- 
ises, and  there  is  no  error  in  the  record.  The  judgment  is 
therefore  affirmed. 
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PaITL  NiNDLE  ET   AL.y   TULXSTIFFB  IN   ERBOB^  Y.  ThE        r{riRSi 

State  Bank  of  Nebbaska^  defendant  in  erbob.         iSLJ^ 

Landlord  and  Tenant :  lbasb.  E.  and  N.  leased  certain  prem- 
isea  for  six  months  from  the  sixth  day  of  December,  1881,  for 
|750,  to  be  paid  in  installments  of  $125,  on  the  first  of  each 
month.  It  was  stated  in  the  lease  that  it  wonld  terminate  May 
0th,  1882.  Heldf  There  was  no  ambiguity  in  the  lease ;  that  it 
ran  for  six  months  from  December  6th,  1881,  and  the  date  May 
6tb,  1882,  as  the  time  of  the  termination,  was  an  error  in  eom- 
putation. 

Erkor  to  the  district  court  for  Douglas  county,  where 
the  cause  had  been  brought  from  the  county  court^  and  itB 
judgment  affirmed  by  Savage,  J. 

C  A.  Baldwin  and  Walter  Bennett^  for  plaintiff  in  error. 

Parol  evidence  should  have  been  admitted  to  explain  the 
intention  of  the  parties,  and  the  court  erred  in  excluding 
that  offered.  Leggii  v.  BiickhaUer,  30  Miss.,  421.  2 
Leading  Cases  in  Equity,  Hare  &  Wallace  Notes,  670. 
Boggs  v.  Taylor^  26  Ohio  State,  604.  Painter  v.  Painter, 
18  Ohio,  265.  Alger  v.  Kennedy,  49  Vermont,  109.  God- 
dard  v,  BiUon,  9  American  Decisions,  663. 

Oeorge  E.  Pritchett,  for  defendant  in  error. 
Maxwell,  J. 

The  defendant  brought  an  action  of  forcible  detainer 
against  the  plainti£&  in  error  in  the  county  court  of  Doug- 
las county,  where  judgment  was  rendered  in  its  favor, 
which  was  affirmed  in  the  district  court.  This  is  a  pro- 
ceeding in  error  to  reverse  that  judgment. 

To  maintain  the  action  in  the  county  court  the  defend- 
ant introduced  in  evidence  a  lease,  of  which  the  following 
is  a  copy  of  all  that  is  material  in  this  case: 
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''This  lease  made  and  entered  into  this  sixth  day  of 
December,  1881,  by  and  between  the  State  Bank  of  Ne- 
braska, a  corporation  doing  business  at  Omaha,  Nebraska, 
of  the  first  part,  and  William  Krelle,  and  Paul  Nindle, 
of  the  second  part,  witnesseth,  that  the  said  party  of  the 
'first  part,  in  consideration  of  the  rents,  covenants,  and 
agreements  hereinafter  contained,  to  be  paid,  kept,  and 
performed  by  the  said  parties  of  the  second  part,  hath  de- 
vised, leased,  and  let,  and  by  these  presents  doth  devise, 
lease,  and  let  unto  the  said  parties  of  the  second  part  the 
brick  building  on  the  northeast  comer  of  13th  and  Farn* 
ham  streets,  in  the  city  of  Omaha,  Douglas  county,  Ne- 
braska, and  known  as  No.  1224  Farnham  street,  for  the 
term  of  six  months  from  the  6th  day  of  December,  1881, 
which  term  will  end  on  the  6th  day  of  May,  1882. 
To  have  and  to  hold  the  same  unto  the  said  lessee  for 
the  term  aforesaid.  And  the  said  Wm.  Krelle  and  Paul 
Nindle,  in  consideration  of  the  leasing  aforesaid,  doth 
hereby  agree  to  pay  as  rent  for  said  premises  the  sum  of 
(750,  and  to  pay  the  same  in  monthly  installments  of  $12o 
each  on  the  first  day  of  each  and  every  month  during  said 
term,'*  etc. 

There  are  other  provisions  in  the  lease  in  r^ard 
to  the  lessees  holding  over  the  term  or  failing  to  com- 
ply with  the  provisions  of  the  lease,  to  which  it  is  unneces- 
saiytorefer. 

The  attorneys  for  the  plaintiff  in  error  contend  that  the 
terms  of  the  lease  are  ambiguous  and  uncertain,  and  there- 
fore parol  evidence  was  necessary  to  explain  and  determine 
its  true  meaning. 

Ambiguity  is  defined  as  follows:  Duplicity,  indistinct- 
ness, or  uncertainty  of  meaning  of  an  expression  used  in  a 
written  instrument.     1  Bouv.  Law  Diet.,  117. 

In  Goodrich  v.  JfcClary,  3  Neb.,  123,  it  was  held  that 
parol  evidence  was  admissible  to  supply  an  omission  in  a 
written  contract  which  otherwise  would  be  ambiguous  and 
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wholly  inexplicable.  And  in  a  proper  case  parol  evidence 
is  admissible  to  explain  the  terms  of  a  written  instrument  to 
render  them  definite  and  certain.  But  is  there  any  uncer- 
tainty as  to  the  terms  of  this  lease?  The  lease  is  for  six 
months  from  the  sixth  day  of  December,  1881.  The 
whole  amonnt  of  the  rent  is  stated  to  be  $750,  to  be  paid 
in  monthly  installments  of  $125  each.  The  term  is  men- 
tioned three  times.  This  evidently  refers  to  the  lease  for 
six  months.  It  was  unnecessary  to  fix  the  date  of  the  ter- 
mination of  the  lease,  but  when  the  date  thus  fixed  is 
clearly  inconsistent  with  the  granting  clause  in  the  lease  it 
must  yield  to  it.  2  Parsons  on  Contr.  (5th  Ed.),  513,  and 
cases  cited  in  note  o.  In  the  case  at  bar  it  is  very  dear 
that  the  date,  May  6th,  fixed  as  the  time  for  the  termina- 
tion of  the  lease,  is  an  error  of  computation,  and  that  the 
lease  did  not  terminate  until  the  sixth  day  of  June,  1882. 
There  is  no  ambiguity  in  the  lease,  and  parol  evidence  was 
not  admissible  to  change  its  terms.  The  plaintiffs  there- 
fore, by  holding  the  premises  under  the  lease  from  May  6, 
1882,  to  the  sixth  of  June,  did  not  enter  upon  a  new  lease 
as  tenants  from  month  to  month  or  from  year  to  year. 
There  is  no  error  in  the  record  and  the  judgment  is 
affirmed. 

JlTBOMENT  AFFIRMED. 
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AND  Charles  C.  Turney,  executors,  defendants 

IN  ERROR. 
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1.    Witnesses  against  Sxeoutor.  A  person  who  is  precluded  by  r^ 

statate  from  testifying  against  an  executor  cannot,  by  transfer-    ei  719 
ring  his  interest  during  the  pendency  of  the  action,  be  rendered 
competent  to  testuy. 
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2.    :    TRANSFER  OF  INTEREST.    A  transfer  by  a  plaintiff  ot 

his  interest  in  the  action  to  a  co-plaintiff  during  the  pendency 
of  the  suit  will  not  justify  a  court  in  dismissing  the  action. 

Error  to  the  district  court  for  Saunders  county.  Tried 
below  before  Post,  J. 

Oeorge  L.  LoomiSf  for  plaintiffs  in  error,  cited  Greenleaf 
on  Evidence,  sec.  426.  Myers  v.  Walker's  Admr.y  9  Ohio 
State,  568.  White  v.  Tuck&;  9  Iowa,  100.  Burrovos  t?. 
McLain,  37  Iowa,  189. 

N.  H,  Bdl,  for  defendant  in  error. 
By  the  Court. 

1.  The  defendants  are  executors  of  the  last  will  and 
testament  of  John  Riddle,  deceased.  The  firm  of  Mage- 
mau &  Co.  in  April,  1880,  consisted  of  Eugene  Magemau, 
Otto  Mf^^eraau,  and  Oswald  Miller,  who  filed  a  claim 
against  tlie  estate  of  Riddle  for  the  sum  of  $94.50,  which 
claim  was  disallowed  by  the  county  court.  The  plainti% 
then  appealed  to  the  district  court.  In  July,  1881,  Eu- 
gene Magemau  sold  his  interest  in  the  firm  to  Otto  Mage- 
mau, and  up  to  the  present  time  he  has  no  interest  therein. 
On  the  trial  of  the  cause  in  the  district  court  Eugene 
Magemau  was  offered  as  a  witness  to  prove  the  claim,  to 
which  objection  was  made  \i])on  the  ground  that  the  adverse 
party  was  the  executor  of  Riddle.  The  objection  was  sus- 
tained and  the  witness  excluded.  This  is  now  assigned  for 
error. 

Sec.  329  of  the  code  provides  that:  "No  person  hav- 
ing a  direct  legal  interest  in  the  result  of  any  civil  cause  or 
proceeding  shall  be  a  competent  witness  therein,  when  the 
adverse  party  is  an  executor,  administrator,  or  legal  repre- 
sentative of  a  deceased  person,  unless  the  testimony  of  such 
deceased  person  shall  have  been  taken  during  his  lifetime 
and  is  to  be  read  in  evidence  in  such  cause  or  proceeding.'' 
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In  the  case  of  Davis  v.  Davis,  26  Cal.,  37,  the  court 
say:  "We  are  of  the  opinion  that  the  word  'representa- 
tive' in  the  amendment  of  1863  was  intended  by  the  legis- 
lature to  designate  the  executor  or  administrator  of  a  de- 
ceased person,  and  also  the  person  or  party  who  had 
succeeded  to  the  right  of  the  deceased,  whether  by  pur- 
chase or  descent  or  operation  of  law.  Any  other  construc- 
tion would  leave  the  purchajser  of  an  estate  from  a  grantor 
who  subsequently  died  in  a  worse  condition  than  the  grant- 
or's executor  would  be  had  no  conveyance  of  the  estate 
been  made/' 

In  the  case  of  KinAaH  v.  KtmbaJU^  16  Mich.,  211,  it  was 
held  that  the  statute  precludes  a  party  from  putting  in  ev- 
idence his  account  of  a  transiu;tioii  known  to  both  when 
the  death  of  the  opposite  party  prevents  his  being  heard. 
See  also  Grand  Oulf  R.  R.  v.  Bryan,  8  8.  &  M.,  275. 
Kelton  V.  HUl,  69  Me.,  259.  HoUister  v.  Young,  41  Vt, 
160.     Wamsley  v.  Crook,  3  Neb.,  350. 

But  it  is  said  that  a  party  may,  by  divesting  himself  of 
his  interest,  in  the  event  of  a  suit  render  himself  compe- 
tent as  a  witness,  that  'tlie  disability  arises  alone  from  his 
interest  in  the  result  of  the  suit ;  that  is,  suppose  A  has  a 
claim  against  an  estate  which  he  is  not  competent  to  estab- 
lish by  his  own  testimony,  but  he  may  sell  the  claim  and 
thereby  divest  himself  of  his  interest,  and  he  will  then  be 
permitted  to  testify  in  regard  to  the  matter.  If  such  was 
the  law  it  would  afford  an  easy  mode  of  evading  the  statute. 

The  word  "repr(>??ontative"  is  iLsed  in  the  statute  to  des- 
ignate the  person  who  succeecLs  to  the  rights  of  the  de- 
ceased, whether  by  purchase,  descent,  or  operation  of  law. 
There  was  no  error  in  excluding  the  witness  Magemau. 

2.  The  court  dismissed  the  action  because  it  appeared 
that  Eugene  Magemau  had  sold  his  interest  in  tlie  claim  to 
O.  Magemau.     In  this  there  is  error.. 

Sec.  45  of  the  code  provides  that:  ''In  case  of  the 
death  or  other  disability  of  a  party  the  court  may  allow 
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tlie  action  to  continue  by  or  against  his  representative  or 
successor  in  interest  In  case  of  any  other  transfer  of  in- 
terest the  action  may  be  continued  in  the  name  of  the  orig- 
inal party,  or  the  court  may  allow  the  person  to  whom  the 
transfer  is  made  to  be  substituted  in  the  action."  This 
section  authorizes  the  court  to  substitute  the  party  to  whom 
the  interest  is  transferred  to  be  made  a  party,  or  pei^mits 
the  action  to  proceed  in  the  name  of  the  original  party, 
and  such  transfer  of  interest  is  not  cause  to  justify  the 
court  in  dismissing  the  action.  The  judgment  of  the  dis- 
trict court  is  reversed  and  the  cause  remanded  for  a  new 
trial. 

Reversed  asd  BEifAin>£D. 


J5  ^       State  op  Nebraska,  ex  eel.  John  Djeptin,  plaintiff 
IN  ERROR,  V.  Gran.  Ensign,  dependant  in  error. 

1.  Habeas  Corpus:  pleabino.  A  petition  ibr  a  writ  of  hAb«w 
coipns  must  state  the  facta  which  oonstitute  the  iU^gal  restmint 
It  is  not  sufficient  to  allege  that  the  petitioner  is  iUegally  re- 
strained of  his  liberty.  Where  no  copy  of  the  petition  is  set 
forth  in  the  record,  error  cannot  be  predicated  on  the  reAisal  of 
the  coort  below  to  admit  certain  evidence  offered. 

EVIDENCE.    Where  a  petition  for  habeas  corpus  is  pre- 


sented for  alleged  want  of  probable  canse,  it  should  set  forth  aU 
the  testimony  taken  before  the  examining  magistrale. 

Error  to  the  district  court  for  Lancaster  county,  where 
the  cause  had  been  brought  on  error  from  the  county  court, 
and  its  judgment  affirmed  by  Pound,  J. 

BickeUs  &  WUeonf  for  plaintiff  in  error. 
F.  M,  HaUf  for  defendant  in  error. 


J 
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Maxwell^  J. 

On  the  twenty-seventh  day  of  May^  1882,  the  relator 
filed  a  petition  in  the  county  conrt  of  Lanc^aster  county 
ailing  that  he  was  ill^ally  restrained  of  his  liberty 
by  the  defendant.  The  court  thereupon  issued  a  writ  of 
habeas  corpus,  to  which  the  defendant  made  return  that 
he  held  the  relator  by  virtue  of  a  mittimus  issued  by  the 
county  judge  of  Webster  county,  in  which  mittimus  it 
was  stated  that  ''said  John  Distin  had  been  examined  by 
said  judge  on  a  charge  of  horse-stealing  in  said  Webster 
county,  and  that  said  judge  found  that  there  was  probable 
cause  for  holding  said  John  Distin  to  answer  to  said 
charge  at  the  next  term  of  the  district  court/'  etc.  The 
conrt  held  that  it  had  no  authority  to  review  the  case,  and 
remanded  the  prisoner.  The  case  was  taken  on  error  to 
the  district  court,  where  the  judgment  of  the  county  court 
was  affirmed.  The  cause  is  brought  into  this  court  by 
petition  in  error. 

There  is  no  copy  of  the  petition  for  a  writ  of  habeas  cor- 
pus which  was  presented  to  the  county  judge.  Whether  this 
omission  is  intentional  or  not  does  not  appear.  Norway 
any  copy  of  the  petition  taken  into  the  district  court 
There  is  therefore  nothing  before  the  court  upon  which  it 
(»n  act.  The  petition  must  set  forth  the  facts  constituting 
the  illegal  detention.  It  is  not  sufficient  to  state  that  the 
petitioner  is  ill^ally  restrained  of  his  liberty,  as  that  is  a 
conclusion,  but  it  must  be  made  to  appear  in  what  the  ille- 
gal restraint  consists.  Ex  parte  Nye^  8  Kan.,  99.  And 
where  a  petition  is  presented  for  alleged  want  of  probable 
cause,  it  should  set  forth  all  the  testimony  taken  before  the 
examining  magistrate.  In  re  Snyder,  17  Kas.,  563.  In  re 
Baloom,  12  Neb.,  316.  The  question  whether  or  not  evi- 
dence should  have  been  received  by  tbe  county  judge 
cannot  be  determined  without  a  statement  of  the  facts  as  to 
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the  cause  of  illegal  detention.     There  is  no  error  in  the 
record,  and  the  judgment  is  affirmed. 

Judgment  affibheik 
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Eben  Ives,  plaintiff  •  in  error,  v.  Abel  T.  NoRiUBy 

DEFENDANT  IN  ERROR. 

1.  Constitutional  Law :  title  to  act.  The  title  to  the  act  ap- 
proved Febrnary  26th,  1879,  in  these  words,  "An  act  regulating 
the  herding  and  driving  of  stock,"  is  not  comprehensiTe  enough 
to  authorize  the  provision  in  section  four  of  said  act  giving 
damages  for  the  cafitration  of  animals  in  certain  cases. 

5L  Instructions  to  Jury.  A  county  judge  or  justice  of  the  peaet 
has  no  authority  to  charge  a  jury  upon  the  law  of  a  case. 

EftROR  to  the  district  court  for  Dodge  county,  where  the 
cause  had  been  brought  from  the  county  oourt,  and  its 
judgment  affirmed  by  Post,  J. 

N.  H.  Belly  for  plaintiff  in  error,  against  title  to  the  act, 
cited  Cooley  Const.  Lim.,  148.  StcxJte,  ex  rel.  Jones j  v.  Lan- 
caster Comiyy  6  Neb.,  474.  3  West  Va.,  688.  20  Ind^ 
490. 

E.  F,  Gray,  for  defendant  in  error,  in  favor  of  constitu- 
tionality of  the  law,  cited  Cooley  Const.  Lim.  (2d  Ed.), 
143,  144.     Bonorden  v.  Kriz,  ante  p.  121. 

By  THE  Court. 

1.  This  action  was  commenced  in  the  county  court  of 
Dodge  county  by  the  defendant  in  error  against  the  plain- 
tiff to  recover  the  value  of  a  grade  Durham  bull  belonging 
to  the  defendant,  which  bull  it  is  alleged  was  castrated  by 
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the  plaintiff.  The  case  was  tried  to  a  jury  in  the  county 
court,  and  verdict  and  judgment  were  given  for  the  defend- 
ant in  error.  The  case  was  taken  on  error  to  the  dis- 
trict court,  where  the  judgment  of  the  county  court  was 
affirmed. 

The  action  is  brought  under  the  provisions  of  an  act 
entitled  *'An  act  regulating  the  hei-ding  and  driving  of 
sto^^k,"  approved  February  26th,  1879.   Comp.  Stat.,  ch.  4. 

Sec.  1  of  the  act  provides  what  persons  shall  be  deemed 
stock  growers. 

Sec.  2  provides  a  penalty  for  driving  away  the  stock  of 
another. 

Sec.  3  provides  that  the  brand  shall  be  prima  facie  evi- 
dence of  ownerehip. 

Sec.  4  provides  "that  no  stallion  over  the  age  of  eighteen 
months,  nor  any  Mexican,  Texan,  or  Cherokee  bull  over 
the  age  of  ten  months,  nor  any  Mexican  ram  over  the 
age  of  eight  months,  shall  be  permitted  to  run  at  large  in 
the  state  of  Nebraska.  The  owner  or  person  in  charge  of 
such  animals  as  are  prohibited  from  running  at  large  by 
this  section,  who  shall  permit  such  animal  or  animals  to  run 
at  large,  may  be  fined  for  each  offense  not  less  than  fifty 
dollars  nor  more  than  two  hundred  dollars,  and  it  shall  be 
lawful  for  any  person  to  castrate  or  cause  to  be  castrated 
any  such  animal  running  at  large.  Provided,  That  if  any 
person  shall  castrate  any  stallion,  bull,  or  ram,  and  it  shall, 
on  proper  evidence  before  any  competent  court,  be  proven 
to  the  satisfaction  of  said  court  that  such  animal  was  not 
of  the  class  of  stock  prohibited  from  running  at  large  by 
this  act,  said  person  shall  be  liable  for  damages  to  the 
amount  of  the  value  of  said  animal  so  castrated,  wid  the 
costs  of  suit.  Provided  also,  That  for  the  purpose  of  this 
act  any  bull  possessing  one-half  Texan,  Mexican,  or  Cher- 
okee blood  shall  not  be  deemed  a  Texan,  Mexican,  or  Cher- 
okee bull,  as  the  case  may  be;  and  any  ram  possessing  one- 
half  Mexican  blood  shall  not  be  deemed  a  Mexican  ram.'' 
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It  is  claimed  on  behalf  of  the  defendant  that  the  statute 
provides  as  a  penalty  (orf  the  castration  of  a  bull  not  within 
the  prohibited  classes,  that  the  person  aiusing  the  act  to  be 
performed  shall  pay  the  value  of  the  animal. 

Does  the  title  of  the  act  in  question  authorize  the  im- 
position of  such  penalty?     We  think  not. 

The  title  of  an  act  must  express  the  subject  of  the  bill. 

In  White  v.  City  of  Lincoln^  5  Neb.,  516,  it  is  said: 
The  object  of  this  coastitutional  provision  is  to  prevent 
surreptitious  legislation  by  incorporating  into  bills  obnoxious 
provisions  which  have  no  connection  with  the  general  object 
of  the  bill,  and  of  which  the  title  gives  no  indication;  it 
will  be  sufficient,  however,  if  the  bill  have  but  one  gen- 
eral object  which  is  fairly  expressed  in  the  title.  See  also 
Tecii/mseh  v.  Phillips ,  Id.,  311.  Lincoln,  etc.,  Association  r. 
G-raham,  7  Id.,  179.  Dawson  County  t?.  McNamar,  10  Id., 
279.     Miller  v.  Hurf&rd,  1 1  Id.,  381. 

The  constitution  makes  the  title  the  index  of  the  l^is- 
lative  intention  as  to  the  subject  matter  of  the  bill,  and 
this  cannot  be  enlarged  by  the  courts.  Judge  Cooley  has 
cited  a  few  of  the  cases  upon  that  point.  Const.  Lim. 
(4  Ed.),  181-2. 

In  Stuart  v.  KinseUa,  14  Minn.,  524,  the  title  of  the  act 
being:  "An  act  to  incorporate  the  village  of  High  Forest,  in 
the  county  of  Olmsted,  Minnesota,'*  it  was  held  that  a 
provision  for  the  division  of  the  village  and  the  organiza- 
tion of  a  new  village,  was  not  within  the  title  and  was  void. 
See  also  Weaver  v,  Lapsley,  43  Ala.,  229.  Tuskaioosa 
Bridge  Co,  v.  Olmstead,  41  Id.,  9.  In  the  case  at  bar,  the 
provision  for  a  penalty  is  clearly  not  included  in  the  title 
of  the  act,  and  is  therefore  null  and  void.  But  even  if  the 
act  was  not  void,  it  is  doubtful  if  a  party  could  recover  more 
than  his  actual  damage  not  to  exceed  the  value  of  the  ani* 
mal.  The  language  being,  "said  pei'son  shall  be  liable  for 
damages  to  the  amount  of  the  value  of  said  animal." 
That  is,  not  to  exeeed   in  amount  such  value. 
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2.  Has  a  oaunty  judge  or  justice  of  the  peace  authority 
to  instruct  a  jur}"?  Sec.  980  of  the  code  provides  that  **  after 
the  jury  shall  have  been  sworn,  they  shall  sit  together  and 
hear  the  proofs  and  allegations  of  parties;  and  after  hear- 
ing the  same,  shall  be  kept  together  in  some  convenient 
place,  under  charge  of  a  constable  or  sheriff  until  they 
have  agreed  upon  their  verdict,  or  shall  be  discharged  by 
the  justice."  There  is  no  provision  in  our  statutes  that  we 
are  aware  of  authorizing  a  county  judge  or  justice  of  the 
peace  to  instruct  a  jury ;  and  the  section  above  quoted  ev- 
idently contemplates  that  no  such  instructions  shall  be 
given.  Besides,  if  either  of  the  officers  named  possessed 
authority  to  give  instructions,  he  would  also  have  power  to 
set  a  verdict  aside  in  case  the  jury  disregarded  his  instruc- 
tions. But  no  such  authority  is  given.  A  verdict  can 
only  be  set  aside  by  a  justice  or  county  judge  in  case  of  fraud, 
partiality,  or  undue  means.  This  question  was  before  the 
supreme  court  of  Iowa,  in  the  case  of  St.  Joseph  Manfg.  Co. 
r.  Harington,  5  N.  W.  R.,  654,  and  it  was  held  that  jus- 
tices of  the  peace  had  no  power  in  such  cases.  That  case 
meets  with  our  entire  approval.  The  judgment  of  the  dis- 
trict court  is  reversed,  and  the  cause  remanded  to  the  dis- 
trict court  for  a  new  trial. 

Bevebsed  and  bemanded. 


John  CyDoNOHUE,  plaintiff  in  error,  v.  Jacob  R. 
Hendrix,  defendant  in  error. 

1.  A  bill  of  exceptions  is  necessary  only  to  bring  into  the  re- 

cord that  which  without  one  would  not  he  a  part  thereof. 

2.  A  motion  for  a  new  trial  is  necessary  only  in  those  cases 

where  a  trial  has  been  had.    If  the  court  has  merely  construed 
the  pleadings  or  some  of  them,  as  in  sustaining  or  overruling  a 
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demurrer  to  a  petition,  answer  or  reply,  no  motion  for  a  daw 
trial  is  necessary. 

3.  Pleading:  pbactice.  Where  the  facts  stated  in  a  petition  do 
not  constitute  a  cause  of  action,  merely  filing  an  answer  is  not 
a  waiver  of  that  defect 


Motion  to  strike  petition  in  error  from  files. 
Clarkaon  &  Hunt,  for  the  motion. 
liedick  &  Redick,  oonti'a. 

By  the  Court. 

This  is  a  motion  to  strike  a  petition  in  error  from  the 
files. 

First     Because  there  is  no  bill  of  exceptions. 

Second,  Because  there  was  no  motion  for  a  new  trial  in 
the  court  below. 

Third,  Because  the  plaintiff  in  error  (defendant  below) 
did  not  elect  to  stand  upon  his  demurrer  to  the  petition. 

Are  any  or  all  the  causes  sufficient  to  authorize  the  court 
in  striking  the  petition  in  error  from  the  files? 

A  bill  of  exceptions  is  necessary  only  in  those  cases 
where  it  is  desired  to  bring  into  the  record  evidence  or  other 
mattcre  which  by  law  are  not  required  to  be  entered  of  record. 
If,  therefore,  there  is  error  apparent  in  the  record  proper, 
no  bill  of  exceptions  is  necessary. 

A  motion  for  a  new  trial  is  necessary  only  in  cases  where 
a  trial  has  been  had.  If  the  court  has  merely  construed 
the  pleadings  or  some  of  them,  as  in  sustaining  or  overrul- 
ing a  demurrer  to  a  petition,  answer  or  reply,  no  motion 
for  a  new  trial  Is  necessary,  because  there  hai  been  no  trial 
in  the  sense  in  which  that  word  is  ased  in  the  statute. 
But  where  evidence  has  been  offered  or  introduced  in  order 
that  the  rulings  of  the  court  thereon  may  be  reviewed  on 
error,  there  must  be  a  motion  for  a  new  trial,  in  which  the 
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specific  grounds  of  error  are  set  forth.  Fhoamen  v.  fkaan- 
gen,  12  Neb.,  224. 

If  a  good  cause  of  action  is  definitely  stated  in  the  peti- 
tion &nd  ademurrer  thereto  is  overruled,  the  party  demurring, 
in  order  to  avail  himself  of  the  ruling  thereon,  must  rest  on 
his  demurrer.  And  if  he  reply,  he  thereby  waives  his  ex- 
ception. This  applies  only  to  defects  in  the  form  of  plead- 
ing; but  if  the  facts  stated  in  the  petition  do  not  constitute 
a  cause  of  action,  filing  an  answer  by  the  defendant  is  not 
a  waiver  of  such  defect.   Farrer  v.  Tripldy  7  Neb.,  240. 

The  grounds  assigned  in  the  motion  are  not  sufficient  to 
justify  the  court  in  striking  the  petition  from  the  files,  and 
the  motion  is  overruled. 

Motion  overritlkt). 


18    267 

17    287 

Same  v.  Same.  J|  *^ 


Taxes:    sale  of  land.    Under  onr  revenae  law  a  sale  of  land  can      57     li' 
be  lawfully  made  only  by  including  all  the  taxes,  interest,  and      ^'^  ^^ 
costs  due  thereon  at  the  time.    A  sale  for  a  portion  only  is  not 
binding  upon  the  owner. 

Ebror  to  the  district  court  for  Sarpy  county.     Tried 
below  before  Savage,  J. 

Redick  &  Redicky  for  plaintiff  in  error. 

Clarkscn  &  Hunty  contra. 

By  the  Court. 

This  action  was  brought  by  the  defendant  in  error 
against  the  plaintiff  to  have  a  certain  tax  deed,  in  which  he 
was  named  as  the  grantee,  declared  valid,  but  if  the  court 
19 
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i^hould  find  it  to  be  invalid,  then  that  the  lien  for  the  taxe^ 
paid  be  foreclosed  and  the  premises  sold.  A  decree  wa^ 
rendered  in  the  court  below  declaring  the  tax  deed  invalid, 
but  finding  the  tax  sales  to  have  been  legally  made,  imd 
awarding  the  holder  of  the  deed  a  lien  upon  the  real  estate 
described  in  the  petition  for  the  amount  of  the  purcha^ 
money  and  forty  per  cent  interest  thereon^  and  directiiig  a 
sale  of  the  premises.  The  plaintiiF  brings  the  cause  into 
this  court  by  petition  in  error.  There  is  no  bill  of  excep- 
tions^ and  the  only  question  that  can  be  considered  is, 
whether  or  not  the  petition  will  sustain  the  decree. 

It  is  allied  in  the  petition  that  in  January,  1875,  the 
county  treasurer  of  Sarpy  county  sold  to  Milton  Hendrix, 
at  private  tax  sale,  the  lands  in  controversy,  for  the  taxes 
levied  thereon  for  the  year  1873.  That  thereafter  said 
Hendrix  paid  the  taxes  levied  on  said  real  estate  for  the 
years  1865  to  1872  inclusive,  and  1874,  and  that  on  the 
fourth  day  of  September,  1876,  he  purchased  said  premise^: 
for  the  taxes  due  thereon  for  1875.  The  tax  oertificatef: 
were  afterwards  assigned  to  the  defendant,  who,  on  the 
fourteenth  day  of  Februar}-,  1880,  procured  a  treasurer's 
deed  for  the  land.  The  sale  being  invalid,  is  the  defendant 
entitled  to  forty  per  cent  interest?     We  think  not. 

In  the  case  of  TiUotson  %\  Smally  ante  page  202,  and  in 
State  V.  Helmer,  10  Neb.,  25,  we  held  that  a  county  treas- 
urer had  no  authority  to  sell  real  estate  for  a  portion  of  the 
taxes  due  thereon.  The  statute  authorizes  him  to  sell  for  all 
the  taxes,  penalty,  interest,  and  costs  due  uj)on  a  tract  of  land.. 

In  State  v.  Hehner,  sapra,  it  Ls  said :  "  It  is  doubtless  the 
tnie  intent  and  meaning  of  the  law  that  lands  or  town  lots 
can  only  be  sold  for  taxes  to  those  who  oflFer  to  |>jiv  iuid  do 
pay  the  amount  of  ali  taxes  due  on  any  parcel  of  land  or 
town  lot,  or  the  smallest  portion  of  the  same,^*  We  adhere 
to  our  decision  in  that  case.  The  sale  to  the  defendant  was 
therefore  unauthorized  and  the  defendant  is  entitled  to  only 
12  per  cent  interest. 
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The  judgment  of  the  district  court  is  reversed,  and  the 
cause  is  remanded  to  the  district  court,  with  directions  to 
enter  a  decree  in  conformity  to  this  opinion. 


BeYEBSSD  Ain>  BEMANDHD. 


Joseph  H.  Millard,  Trustee  ajsj>  Mortgagee  of  the 
Omaha  Horse  Railway  Company,  plaintiff  in 
ERROR,  V.  Alfred  BuRiiEY,  dependant  in  error. 

Mortgage.  In  a  contract  between  the  trustee  of  a  mort^icage  and  cer- 
tain creditoxB  of  a  railroad  comxtany,  Heldy  The  property  levied 
upon  was  not  included  in  the  mortgage.  Lake,  Cu.J.,  dissenting. 

Error  to  the  district  court  for  Douglas  county.  Tried 
below  before  Savage,  J. 

Qeorge  E,  Pritehetty  for  plaintiff  in  error. 

The  act  incorporating  the  company  authorized  it  to 
mortgage  its  franchise.  In  such  case  the  road  becomes  an 
indivisible  entire  thing,  and  a  mortgage  of  its  property 
covers  everything  used  in  operating  the  road.  Pierce  v. 
Emery y  32  N.  H.,  484.  Phillips  v.  Winshtr,  18  B.  Mon., 
431,  WilHnek  v.  Morris  Canal  Co.,  3  Green  (N.  J.  Eq.), 
377.  PkHa.,  *c.,  jR.  Cb.  v.  WoUper,  64  Pa.  St,  366.  Oal- 
vesUm  V.  Oowdrey,  11  Wall.,  459.  IakUow  v.  Heardy  1 
Disney  (Ohio),  552.  While  some  of  the  articles  replevied 
in  this  action  are  not  described,  eo  nominey  in  the  descrip- 
tion in  the  mortgage,  we  claim  they  are  covered  by  the 
phrases,/^  other  appurtenances  belonging  to  or  connected 
therewith,"  and  '^the  franchise  of  said  company,  with  all 
the  rights,  privil^es,  and  property  pertaining  thereto.'^ 
The  articles  all  pertained  to  the  franchise  or  were  appurte- 
nant to  the  road.    See  Webster's  definition  of  ^'appnrte- 
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iiance."     Blake  v>  Clark,  6  Greenleaf,  436.     Parsona  r. 
Gamp  J  11  Conn.,  625.      Veaaie  v.  Somerhy,  5  Allen,  285. 

John  L  Redick  and  W.  J.  Oonnellj  for  defendant  in  enx)r. 

Maxwell,  J. 

In  1872  the  Omaha  Horse  Railway  Company  executed 
a  mortgage  to  the  plaintiff  in  trust  to  secure  its  bonds  in  the 
sum  of  $20,000.  The  mortgage  was  duly  reoorded.  The 
property  mortgaged  was  as  follows:  "Lots  one  and  two 
in  block  206^  in  the  city  of  Omaha,  together  with  the 
stable  and  all  other  structures  and  improvements  thereon. 
Also  the  road-bed  of  said  company,  now  or  hereafter  to  be 
constructed,  including  all  the  ties,  iron,  side  tracks,  turn- 
tables, and  Qther  appurtenances  belonging  to  or  connected 
therewith;  also  all  one-horse  cars  of  the  said  company, 
either  now  owned  or  hereafter  to  be  acquired  by  said  com- 
pany; also  the  franchise  of  said  company,  with  all  llie 
S  privileges,  and  pn,p«rty  pertoinlng  hereto  »  The 
mortgage  contained  a  provision  that  in  case  of  default  the 
trustee  should  have  tlie  right  to  immediate  possession  of 
the  property. 

In  October,  1877,  a  judgment  for  $4950  was  recovered 
against  the  railway  oompany,  and  about  the  first  day  of 
February,  1878,  an  execution  was  issued  on  the  judgment, 
and  levied  by  the  defendant  upon  the  following  described 
property  of  the  company,  viz.,  1  stovepipe  and  rinc 
board,  2  revolving  chairs,  4  office  chairs,  2  bedsteads  and 
bedding,  5  window  curtains  and  fixtures,  2  ooal  scutttes,  1 
city  map,  1  state  map,  1  tin  safe,  4  one-horse  railroad  cars 
and  accoutrements,  8  car-poles  and  doubletrees,  2  pairs  car 
wheels  and  axles,  hay  in  mow  estimated  at  three  tons,  1  lot 
of  straw  estimated  at  1000  pounds,  about  120  bushels  of 
com,  400  bushels  of  oats,  1  cutting-box,  1  feed  mill,  1 
com  sheller,  1  lot  bran  estimated  at  2000  pounds,  6  lan- 
terns, 1  part  barrel  of  lubricating  oil,  1  saddle,  1  rake,  4 
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forks,  1  scoop  shovel,  1  clock,  1  ash  backet,  1  table,  1 
wood-box,  2  jack-screws,  12  old  car  wheels,  1  set  of  wagon 
harness,  1  lot  of  old  lumber,  1  temporary  turn-table,  1  lot 
old  and  new  horse  shoes,  1  lot  old  iron,  3  sets  doubletrees, 
and  1  lot  of  old  chairs.  Default  being  made  in  the  pay- 
ment of  the  amount  due  on  the  mort^i^age,  the  trustee 
demanded  possession  of  the  property  levied  upon  by  the 
defendant,  which,  being  refused,  he  brought  this  action  to 
recover  the  same.  Upon  the  trial  of  the  cause  the  court 
instructed  the  jury  that  the  plaintiff  was  ^'entitled  to  4  one- 
horse  railroad  cars  and  accoutrements,  the  8  car  poles  and 
doubletrees,  the  turn-tables,^^  and  that  all  the  remaining 
property  levied  upon  was  not  covered  by  the  plaintiff's 
mortgage.  The  jury  returned  a  verdict  in  accordance  with 
the  instructions  of  the  court,  upon  which  judgment  was 
rendered.  The  plaintiff  brings  the  cause  into  this  court  by 
petition  in  error.  The  sole  question  before  the  court  is,  is 
the  property  levied  upon  described  in  the  plaintiff's  mort- 
gage? In  our  opinion  the  instruction  of  the  court  is 
correct,  and  none  of  the  property  levied  upon,  except  that 
released,  was  embraced  in  the  plaintiff^s  mortgage.  This 
is  a  contest  between  creditors,  and  the  mortgagee  is  entitled 
to  nothing  which  is  not  embraced  within  the  terms  of  his 
mortgage.  There  is  no  error  in  the  record,  and  the  judg- 
ment is  aiiirmed. 

Judgment  affirmed. 

Lake,  Ch.  J.,  dissents. 


WiiiLiAM  W.  Marsh,  plaintiff  in  error,  v.  Alfred 

BURLEY,  DEFENDANT  IN  ERROR. 

L  Chattel  Mortgage.  Under  the  provisions  of  sec  11,  chap.  32, 
Comp.  Stat,  a  chattel  mortgage,  although  filed  for  record,  is 
prima  facie  firaudoleat  as  to  creditors  and  bona  fide  purchasers,  if 
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the  mortgagor  retains  poaseasion  of  the  mortgaged  propertj. 
And  the  i>er8on  claiming  under  such  mortgage  must  make  it  ap- 
pear that  the  same  was  made  in  good  faith  in  order  to  recover. 
Pyle  V.  Warren,  2  Neb.,  252,  adhered  to. 

2.    .    Certain  property  levied  upon,  Held,  Not  to  be  included 

in  a  sale  under  a  decree  of  foreclosure.    L  ak£,  Ch.  J.,  dissenting. 

Ebrob  to  the  district  court  for  Douglas  county.  Tried 
l)elow  before  Savage,  J. 

George  E.  Prttohett,  for  plaintiff  in  error. 

John  L  Bedick  and  W.  J.  Connelly  for  defendant  in 
error. 

Maxwell,  J. 

This  is  an  action  of  replevin  brought  by  the  plaintiff 
against  the  defendant  to  recover  the  possession  of  certain 
property  which  it  is  claimed  belongs  to  the  Omaha  Horse 
Railway.  The  plaintiff,  who  is  the  owner  of  the  railway, 
bases  his  right  to  recover  upon  two  distinct  grounds: 

First*  By  virtue  of  a  chattel  mortgage  executed  by 
himself  as  an  officer  of  the  railway  company,  to  himself 
as  a  creditor. 

Second,  As  purchaser  under  a  decree  of  foreclosure  of 
a  mortgage  made  by  the  railway  company  to  Joseph  H. 
Millard  as  trustee. 

The  defendant  claims  the  right  to  the  possession  of  the 
property  in  question  by  virtue  of  a  levy  made  by  him  as 
sheriff  under  an  execution  issued  on  a  judgment  against  the 
railway  company. 

On  the  trial  of  the  cause  in  the  district  court  a  verdict 
was  returned  in  favor  of  the  defendant,  upon  which  judg- 
ment was  rendered. 

The  chattel  mortgage  was  executed  upon  the  following 
property,  viz.,  "Fifty  horses,  fifty  horse  collars,  eighteen 
sets  of  harness,  one  wagon,  two  desks,  one  stove,  six  office 


JULY  TERM,  1882,  263 

Manh  t.  Barley. 

(*hair8^  one  chamber  set,  two  carpets^  one  safe,  one  complete 
det  of  blacksmith's  stools,  one  letter  press,  three  twelve-foot 
i^ars,  numbered  5,  6,  and  7,  one  sixteen-foot  ear/' 

This  mortgage  is  dated  on  the  seventeenth  day  of  No- 
vember, 1877,  and  was  recorded  on  the  same  day.  There 
was  no  change  in  the  possession  of  the  property,  and  no 
new  consideration  was  paid  by  Mai'sh.  In  the  most  favor- 
able view  possible,  it  was  executed  by  the  plaintiff  to 
liimself  to  se<*Aire  an  antecedent  debt. 

About  the  time  the  chattel  mortgage  in  question  was  ex- 
ecuted, one  Mary  J.  Doolittle  recovered  a  judgment  in  the 
district  court  of  Douglas  county  against  the  Horse  Rail- 
way Co.  for  the  sum  of  |I4950.  The  question  presented 
to  the  jury  tJierefore  was  whether  the  mortgage  was  exe- 
cuted for  the  purpose  of  hindering  and  delaying  creditors. 

Sec.  11,  chap.  32,  Comp.  Stat.,  provides  that:  "Every 
sale  made  by  a  vendor  of  goods  and  eliattels  in  his  posses- 
sion or  under  his  control,  and  every  assignment  of  goods 
and  chattels  by  way  of  mortgage  or  security,  or  upon  any 
condition  whatever,  unless  the  same  be  accompanied  by  an 
immediate  delivery  and  be  followed  by  an  actual  and  con- 
tinued change  of  possession  of  the  things  sold,  mortgaged, 
or  assigned,  shall  be  presumed  to  be  fraudulent  and  void 
as  against  the  creditors  of  the  vendor  or  the  creditors  of 
the  person  making  such  assignment  or  subsequent  pur- 
chasers in  good  faith;  and  shall  be  conclusive  evidence  of 
fraud  unless  it  be  made  to  appear  on  the  part  of  the  per- 
sons claiming  under  such  sale  or  assignment  that  the  same 
was  made  in  good  faith  and  without  any  intent  to  defraud 
such  creditors  or  purchasers.'' 

Sec  14  provides  that:  "Every  mortgi^  or  conveyance 
intended  to  operate  as  a  mortgage  of  goods  and  chattels 
hereafter  made  which  shall  not  be  accompanied  by  an  im- 
mediate delivery  and  be  followed  by  an  actual  and  contin- 
ued change  of  possession  of  the  things  mortgaged,  shall  be 
absolutely  void  as  against  the  creditors  of  the  mortgagor 
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and  as  against  subsequent  purchasers  and  moH^^agees  in 
good  fiuth  unless  the  mortgage  or  a  true  copy  thereof  shall 
be  filed  in  the  office  of  the  county  clerk/'  etc. 

In  Becker  v.  Anderson,  11  Neb.,  496,  it  was  inadver- 
tently stated  by  the  writer  that  the  filuig  and  recording  of 
the  mortgage  were  made  equivalent  to  a  dbiange  of  posses- 
sion of  the  property.  Such  is  the  law  in  a  number  of  the 
states,  but  section  11  above  quoted  makes  the  retention  of 
the  possession  by  the  mortgagor  of  the  goods  mortgaged 
prima  fade  evidence  of  fraud.  The  court,  in  construing 
this  statute  in  Pyle  v.  Warren,  2  Neb.,  262,  say:  '^If, 
however,  the  mortgage  be  duly  recorded  and  the  mortgagor 
retain  possession  of  the  property,  the  presumption  of  fraud 
is  merely  prima  faeiey  and  may  be  overcome  by  competent 
testimony;  but  if  no  evidence  of  good  faith  is  produced 
this  presumption  becomes  conclusive  as  to  creditors  and 
bona  fide  purchasers/'  We  adhere  to  the  decision  in  that 
case  as  a  correct  construction  of  the  statute.  The  plaintiff 
failed  to  overcome  this  pnm^a  fade  presumption  of  ftaud, 
and  therefore  can  claim  nothing  under  the  mortgage.  See 
Horton  v.  WUliamSy  21  Minn.,  187.  Wood  v.  Lotory,  17 
Wend.,  492.    Smith  v.  Acker,  23  Id.,  663. 

A  number  of  objections  are  made  to  the  instructions 
which  it  is  unncessary  to  notice  in  detail,  as  in  our  opinion 
there  was  no  error  in  giving  the  same. 

In  September,  1878,  a  decreeof  foreclosure  wasrenderedon 
the  mortgage  to  Millard  above  referred  to  upon  the  following 
property,  to-wit :  Lots  one  and  two,  in  block  two  hundred  and 
six  and  a  half,  in  the  city  of  Omaha,  together  with  the  stable 
and  all  other  structures  and  improvements  thereon.  Also  the 
road  bed  of  said  company,  now  or  hereafter  to  be  constructed, 
including  all  the  ties,  iron,  side-tracks,  turn-tables,  and  other 
appurtenances  belonging  to  or  connected  therewith;  also 
all  one-horse  cars  either  then  owned  or  thereafter  to  be  ao- 
quired  by  said  company.  Also  the  franchise  of  said  com- 
pany, with  all  the  rights,  privil^es,  and  property  pertain- 
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ing  thereto."  At  a  sale  under  the  decree  the  plaintiff  pur- 
chased the  property  above  described  and  now  claims  to  own 
the  same  by  virtue  of  such  purchase.  The  plaintiff  also 
claims  to  have  purchased  the  property  described  in  the 
chattel  mortgage  at  the  sale  under  said  decree.  The  ques- 
tion presented  therefore  is^  does  the  description  in  the  lat- 
ter mortgage  include  the  property  included  in  the  chattel 
mortgage? 

It  is  very  clear  that  the  plaintiff  himself  did  not  at  the 
time  of  the  execution  of  the  chattel  mortgage  in  question 
suppose  that  the  property  covered  by  the  chattel  mortgage 
was  included  in  the  mortgage  to  Millard.  It  will  not  be 
contended  that  the  property  levied  upon  by  the  defendant 
is  specifically  described  in  the  mortgage  under  which  the 
plaintiff  purchased,  and  if  he  acquired  any  right  to  such 
property  thereby  he  acquired  the  same  because  the  prop- 
erty was  appurtenant  to  the  franchise.  The  decree  is 
somewhat  broader  than  the  petition,  but  it  refers  to  the 
property  described  in  the  petition  as  being  that  which  is 
directed  to  be  sold,  so  that  the  description  above  given  con- 
trols. The  mortgage  under  which  the  plaintiff  claims  was 
intended  to  be  a  mortgage  upon  all  the  nmlty  of  the  com- 
pany, and  evidently  was  not  intended  to  include  |>ersonal 
property.  The  description  includes  tlie  railroad,  its  fran- 
chise, real  estate,  etc.,  and  the  mortgage  was  and  necessa- 
rily must  have  been  foreclosed  in  the  siiuie  manner  as  a 
mortgage  upon  real  estate.  And  in  our  opinion  it  did  not 
include  the  property  levied  upon  by  the  defendant.  There 
is  no  error  in  the  record,  and  the  judgment  is  affirmed. 

JUDGME^'T  AFFIRMED. 

Lake,  Ch.  J.,  dissents  as  to  the  conclusion  I'eached  by 
the  court  as  to  what  property  was  embraced  by  the  mort- 
gage- 
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95   6I7'         David  SWANEY  ET  AL.,  PLAINTIFF  IN  ERUOK,V.  EuGENK 
\l   2«1  HUTCHINS,  DEFENDANT  IN  ERROR. 

I  -  I 

13    266 

62  645         Attachment:    nox-B£SID£NTS.    One  S.  in  May,  1H81,  came  from 

niiuow  to  thisstatef  with  the  intention  of  ahandoning  his  former 
residence  and  residing  here;  but  his  wife  remained  in  Illinois 
until  October  of  that  year.  In  January,  1881,  an  action  by  at- 
tachment was  commenced  againnt  S.  and  wife  upon  the  ground 
that  they  were  non-resident«i.  Held^  That  the  attachment  could 
not  be  sustained. 

Error  to  the  district  court  for  Lancaster  county.  Tried 
t>elow  before  Pound,  J. 

Burr  &  Kelly,  for  plaiutifis  in  error,  cited  People  r. 
McClai/,  2  Neb.,  7.  (^he^ney  v.  FrancMeo,  12  Neb.,  626. 
Thouipsjon  on  Exemptions,  sec8.  91  and  259.  Lacey  c. 
Cleiiumta,  36  Tex.,  6(y  or  661.  SticceHtsiion  of  Chridie,  20 
lia.  An.,  383.  Wilder  v.  The  State,  29  Ark.,  280.  Wil- 
Itunus  r.  Stcedland,  10  Iowa,  51.  Bishop  on  Mar.  and  Div., 
.sec.  118. 

3f.  Moiityoniery,  for  defendant  in  error,  cited  2  Bouvier 
Law  Die,  470.  Comp.  Stat.,  261,  sec.  32.  Keith  v,  Stetter, 
25  Kan.,  100.     OampbeU  v.  White,  22  Midi.,  178. 

By  the  CJoukt. 

The  plaintiflb  in  ei*i*or  are  husband  and  wife,  and  prior 
to  May,  1881,  were  residents  of  the  state  of  IlHiioi.^. 
Mary  Swaney  is  the  owner  of  certain  real  estate  in  Lancas- 
ter county,  and  during  tlie  month  of  May,  1881,  David 
Swaney  came  to  this  state  bringing  w^ith  him  his  team  and 
harness,  wagon,  clothing,  etc.,  intending  to  become  a  per- 
manent resident  of  the  state.  He  at  once,  with  the  con- 
sent of  his  wife,  commenced  the  erection  of  a  dwelling 
upon  the  real  estate  owned  by  her,  intending  as  soon  as  the 
building  was  completed,  to  bring  his  wife  and  family  to 
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reside  therein.  The  building  was  not  completed  until  Oc- 
tober of  that  year.  About  the  1st  of  August,  1881,  David 
Swaney,  in  consequence  of  the  sickness  of  his  wife,  returned 
to  Illinois,  having  previously  made  arrangement  for  t\w, 
completion  of  a  dwelling  upon  his  wife's  land;  and  about 
the  firet  of  October  of  that  year,  he  with  his  wife  and  fam- 
ily came  to  this  .state,  and  as  soon  as  the  dwelling-houses 
upon  his  wife's  land  was  completed,  moved  therein,  and 
have  since  occupied  the  same  as  the  family  liomestead. 
On  the  14th  day  of  June,  1881,  the  defendant  in  error 
commenced  an  action  by  attachment  gainst  the  plain- 
tifife  in  error,  the  sole  ground  of  the  attachment  being  tluit 
they  were  non-residents  of  the  state.  A  copy  of  the  sum- 
mons and  order  of  attachment  were  served  upon  David 
Swaney,  in  Lancaster  county,  while  engaged  in  digging  n 
cellar  for  his  dwelling,  and  by  personal  service  upon  Mary 
Swaney  in  the  state  of  Illinois.  The  plaintiffs  filed  a  motion 
to  dissolve  the  attachment  upon  the  ground  that  at  the 
time  the  attachment  was  levied  they  were  not  non-residents 
of  the  state ;  and  supported  the  motion  by  aiBdavits  show- 
ing the  facts  above  stated.  The  court  overruled  the  mo- 
tion and  sustained  the  attachment.  The  sole  question  for 
determination  is,  were  the  plaintiffs  non-residents  at  the 
time  the  attachment  was  levied? 

In  the  case  of  The  People  v.  McClay,  2  Neb.,  7,  it  was 
held  that  a  person  who  came  to  this  state  with  the  intention 
of  becoming  a  resident,  and  who  has  no  intention  of  re- 
moving therefrom,  was  entitled  to  the  benefit  of  the  ex- 
emption law.  And  the  fact  that  his  family  did  not 
accompany  him  was  held  to  be  of  no  consequence  so  long 
as  he  came  with  the  settled  purpose  of  abandoning  his 
foreign  residence,  and  of  bringing  his  family  here.  And 
in  Chesney  v.  FraneiacOf  12  Neb.,  626,  the  same  rule  was 
applied  to  a  person  who  had  removed  to  this  state  with  his 
family  witli  the  intention  of  residing  here.  If  a  person  go 
to  a  place  with  the  intention  of  residing  there,  he  acquires 
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a  domicile  whether  his  residence  be  long  or  short,  provided 
it  appears  that  he  took  up  his  alxnle  with  the  intention  of  r&- 
niainiug.  Thus  in  the  case  of  Wells  t\  The  People,  44  HL,  40, 
one  Wells,  formerly  a  resident  of  New  York,  came  to  Il- 
linois and  purchased  a  farm  therein,  which  he  cultivated  and 
lived  upon  from  1861  to  August,  1864,  but  his  wife  con- 
tinued to  reside  in  New  York.  In  May,  1864,  his  prop- 
erty was  attached  upon  the  ground  that  he  was  a  non-resident 
of  Illinois.  The  court  held  that  the  facts  and  circum- 
stances showed  that  he  was  a  i^esident,  and  that  tlie  attach- 
ment would  not  lie. 

In  Brown  v.  Aalibough,  40  How.  Pr.,  260,  one  Ashbough 
left  Hamilton,  Canada,  where  he  had  resided  and  done 
business  for  several  yearr»,  on  the  twenty-fourth  of  fcJep- 
tember,  1870,  and  went  to  the  state  of  New  York  with 
the  intention  of  taking  up  his  residence  there,  but  his 
wife  still  I'emained  in  Canada.  On  the  third  day  of  Oc- 
tober of  that  year  an  attachment  was  issued  against  him 
in  New  York  upon  the  ground  that  he  was  a  non-i^esident. 
It  was  held  that  the  defendant  was  a  resident  of  the  state. 
Heidenbach  v.  Sckluiid,  10  How,  Pr.,  477,  is  to  the  same 
effect.  See  also  Barnet^n  Oase,  1  Dallas,  152.  Thur- 
n^yssen  i\    Vouthier,  1    Miles,  422.     Kennedy  v.  Baillie, 

3  Yeates,  55.  Lyle  v,  Fwetnan,  1  Dallas,  480.  Smith 
V,  Stot^yj  1  Humph.,  420.  StraJtJUm  v.  Brigham,  2  Sneed, 
420.  Shipnian  t\  Woodbury,  2  Miles,  .67.  JVheel^  v. 
Degnan,  2  Nott  and  McCord,  323.     Matter  of  Wrigley, 

4  Wend.,  602. 

The  test  of  residence,  when  a  party  removes  from  one 
state  to  another,  seems  to  be,  did  he  remove  from  his  former 
residence  with  the  intention  of  abandoning  the  same?  li 
a  party,  in  pursuance  of  that  intention  actually  went 
beyond  the  borders  of  the  state,  he  will  become  a 
non-resident  of  that  state,  and  upon  going  into  another 
state  with  the  intention  of  residing  there,  he  will  become 
a  resident  thei'eof.    The  wife's  domicile  is  that  of  the  hus- 
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band.  This  maxim^as  was  said  by  Shaw,  Ch.  J.,  in  Harteav 
V.  Hdrteau,  14  Pick.,  186,  is  founded  upon  the  theoretic 
identity  of  |)erRon  and  of  interest  between  husband  and 
wife,  as  established  by  law,  and  the  presumption  that, 
from  the  nature  of  that  relation,  tlie  home  of  the  one  is 
that  of  the  other.  Lacy  v,  ClrmaitH^  36  Texas,  661. 
Johnston  V.  Turnery  29  Ark.,  280.  Siiocesmon  of  Danid 
Chastie  20  La.  Ann.,  383. 

The  plaintifi^  were  not  non-residents  of  the  state  at  th 
time  the  attachment  was  issued,  and  there  was  no  authority 
to  issue  the  same  upon  that  ground.  The  plaintiils 
claim  the  land  in  dispute  as  a  homestead,  and  seem  to  be 
(^titled  to  the  same  on  that  ground ;  but  we  find  it  un- 
necessary to  pass  upon  that  question.  The  judgment  of 
the  district  court  sustaining  the  attachment  is  reversed,  the 
attachment  dissolved,  and  the  proceedings  therein  dismiss^'d 

JUDGMElfrr  ACJOORDINOLY. 


George  P.  Bemis,  appellant,  v.  George  T.  M.  Davis, 

APPELLEE. 

Creditor's  Bill.  In  1864,  certain  real  estate  in  the  city  of  Omaha 
was  purchased  by  the  wife  of  T.,  the  consideration  therefor  paid 
with  her  own  money,  and  the  title  thereto  taken  in  her  name. 
She  afterwards  oonyeyed  to  D.,  in  trust  for  her  children.  In 
1876,  one  B.  commenced  an  action  by  attachment  against  T.,  and 
caused  the  real  estate  in  question  to  be  levied  upon  as  belonging 
to  him.  Afterwards  judgment  was  rendered  against  T.,  the 
property  sold  as  his,  and  a  sheriff's  deed  therefor  made  to  B., 
who  thereupon  commenced  an  action  against  D.  to  quiet  the 
title  and  for  a  decree  that  the  properlT*,  when  the  attachment 
was  levied,  in  fact  belonged  to  T.  HM^  That  T.  had  no  inter- 
est in  the  property  liable  for  his  debts,  and  the  action  was  prop- 
erly dismissed. 


1 
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Appeal  from  Douglas  county.  Heard  below  before 
Savage,  J. 

Redich  &  Redick,  for  appellant. 

George  W.  Ambrose,  for  appellee. 

By  the  Coukt. 

Thi8  is  an  action  in  the  nature  of  a  creditor's  bill  to  have 
certain  real  estate  in  the  city  of  Omaha,  held  in  trust  by 
the  defendant,  declared  the  property  of  George  Francis 
Train  and  liable  for  his  debts.  A  decree  was  rendered  in 
the  court  below  dismissing  the  action.  The  plaintiff  ap- 
peals to  this  court 

It  appears  from  the  record  that  in  the  year  1864  the 
real  estate  in  question  was  conveyed  by  one  Patrick  to  the 
wife  of  Train,  and  that  afterwards  she  conveyed  it  to  the 
defendant,  who  is  her  father,  in  trust  for  her  children.  In 
1876,  the  plaintiff  commenced  an  action  by  attachment  in 
the  district  court  of  Douglas  county  against  George  Francis 
Train  to  recover  the  sum  of  $47,660.68,  for  services  as 
private  secretary  for  a  series  of  years,  and  caused  the  land 
in  question  to  be  levied  upon  under  the  attachment.  In 
October,  1876,  a  judgment  was  rendei^ed  by  default  for  the 
sum  claimed  and  costs,  and  the  land  in  question  ordered 
sold.  A  sale  was  thereafter  had,  and  the  property  pur- 
chased by  the  plaintiff.  The  sale  was  confirmed  and  a 
deed  made  to  him.  The  only  question  necessary  to  be  con- 
sidered is,  by  whom  was  the  consideration  for  the  land  paid. 
Upon  this  point  Henry  C.  Crane  testified  as  follows:  "I 
have  known  the  defendant  and  his  daughter,  Mrs.  W.  D. 
Train,  for  the  last  fifteen  years.  In  1864,  in  the  month  of 
October,  I  find  on  examination  of  Mrs.  Train's  account 
that  I  paid  Mr.  Patrick  for  her  account  one  thousand 
dollars  for  some  land  bought  in  Omaha,  Nebraska.  The 
fund  from  which  I  paid  this  thousand  dollars  was  her  in- 
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dividual  money,  and  to  my  personal  knowledge  was  made 
by  her  in  stock  operations,  the  accounts  of  which  were  kept 
by  me,  and  the  proceeds  of  which  speculation  I  held  sub- 
ject to  her  individual  control,  and  paid  it  out  upon  her  order 
or  by  her  direction/'  This  testimony  is  not  denied  and  it 
is  conclusive  upon  tlie  question  of  her  good  faith  in  making 
Ihe  purchase,  and  that  she  paid  for  the  land  in  question 
with  her  own  money.  Even  if  it  appeared  that  the  funds 
belonged  to  the  husband,  the  purchase  would  not  be  void, 
cjccept  as  to  creditors  then  existing,  and  but  a  small  por- 
tion of  the  plaintiff's  claim  existed  at  that  time;  but  from 
tlie  fact  that  it  appears  beyond  question  that  the  considera- 
tion was  }>aid  by  the  wife  out  of  her  own  funds,  it  is  un- 
necessary to  consider  the  se<t)nd  question.  It  is  very  clear 
that  justice  has  been  done^  and  the  decree  is  afiinned. 


DbCR££  affirmed. 
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18    474 
HkNRY  AtKTNB,   APPETJ.ANT,   V.  EeBEOCA    AtKINS,       ,13   gjl" 

APPELLEE. 

1.  Practice  in  supreme  court.    After  a  cause  is  submitted  to 

the  court  on  the  merits,  it  is  too  liite  to  raise  the  objection  that 
the  bill  of  exceptions  was  not  presented  to  the  adverse  party 
for  correction  and  amendment  before  being  signed  by  the  judge. 

2.  DiTOrce  and  alimony.    Decree  for  alimonv  modified  by  re- 

ducing the  same  from  |5,500  to  $3,000,  and  nn  allowance  for 
attorney  fees  and  expenses  from  $2,000  to  $1000. 

Appeal  from  the  district  court  for  Lancaster  oonntv. 
Tried  below  before  PorND,  J. 

T.  3f.  Marquett,  and  OourUiay  &  Caldwell,  for  plain- 
tiff (appellant). 
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/.  jB.   WAder  and  J.  H.  FoxworQiy^  for  defendant^ 

(appellee). 

By  the  Ooubt. 

This  action  was  oommenced  in  1873  in  the  district  conrt 
of  Lancaster  county,  by  the  plaintiff  against  the  defend- 
ant, to  obtain  a  decree  of  divorce.  The  defendant  was  a 
non-resident  of  this  state,  and  service  was  had  upon  her  by 
publication.  In  consequence  of  a  failure  to  state  essential 
facts  in  the  affidavit  for  publication  the  decree  was  held  for 
naught,  and  the  defendant  permitted  to  answer.  AU 
kifis  V.  Atkins,  9  Neb.,  191.  The  defendant  thereupon  filed 
an  answer  and  cross  petition  and  a  lai^  amount  of  testi- 
mony was  taken,  and  a  decree  of  divorce  rendered  on  the 
cross  petition,  and  for  alimony  as  follows:  Two  thousand 
dollars  for  expenses  and  attorney  fees,  in  addition  to  three 
hundred  and  fifty  dollars  previously  allowed.  Twenty-five 
dollars  per  month  to  be  paid  by  the  plaintiff  to  the  defend- 
ant from  the  21st  day  of  July,  1879.  Five  thousand  five 
hundred  dollars,  in  lieu  of  dower,  to  be  paid  in  installments. 

1.  Since  the  case  was  submitted  an  informal  objection 
has  been  made  to  the  bill  of  exceptions,  that  it  was  not 
presented  to  the  adverse  party  for  correction  and  amend- 
ment before  being  submitted  to  the  judge  for  his  allowance. 
This  is  an  objection  that  must  be  made  at  the  earliest  op- 
portunity, and  before  the  case  is  submitted  on  the  merits. 
The  rule  was  adopted  to  insure  the  obtaining  of  a  correct 
bill  of  exceptions.  But  if  the  bill  has  been  properly 
signed  and  the  case  is  submitted  to  the  court  without  objec* 
tion  upon  that  ground,  the  presumption  is  that  the  bill  is 
correct,  and  the  fact  that  it  was  not  submitted  to  the  ad- 
verse party  for  correction  is  error  without  prgudioe.  In 
any  event,  under  our  present  statute  the  objection  must  be 
made  before  the  submission  of  the  case. 

2.  The  testimony  upon  which  the  divorce  was  granted 
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is  oonflictiDg,  and  in  our  opinion  sustains  the  decree.  The 
amount  allowed  for  alimony^  however^  seems  exoessive, 
and  the  same  is  true  of  the  sum  granted  for  attorney  fees. 
The  testimony  is  quite  indefinite  as  to  the  value  of  the 
plaintiff's  estate^  but  it  fails  to  show  it  to  be  worth  sufficient 
to  justify  the  court  in  awarding  the  very  large  sums  allowed 
in  the  decree.  In  addition  to  this^  the  defendant  has  lived 
apart  from  the  plaintiff  for  years^  to  some  extent  of  her 
own  volition,  and  has  contributed  but  little  to  the  accum- 
ulation of  the  property.  The  case,  therefore,  falls  within 
the  rule  laid  down  in  Shafer  v.  Shafer,  10  Neb.,  468. 
The  decree  of  five  thousand  five  hundred  dollars  is  re- 
duced to  three'  thousand  dollars,  to  be  paid  as  follows: 
One  thousand  dollars  in  thirty  days,  one  thousand  dollars 
in  one  year  from  this  date,  with  interest,  and  one  thousand 
dollars  in  two  years,  with  interest. 

3.  The  amount  allowed  for  attorney  fees  and  expenses 
is  reduced  to  one  thousand  dollars  in  addition  to  the  three 
hundred  and  fifty  dollars  previously  allowed,  and  with 
these  modifications  the  decree  is  affirmed,  except  that^  it  is 
not  to  be  a  lien  upon  the  plaintiff's  real  estate,  and  the 
cause  is  remanded  to  the  district  court  for  Lancaster  county, 
with  directions  to  enter  a  decree  in  conformity  with  this 
opinion* 

ReYEBSED  Aim  REMANDED. 


The  State,  ex  rel.  William  Sexauer,  v.  Truman 

*  Buck. 

City  of  First  Class :  klection.  In  April,  1881,  one  M.  waH 
elected  treasnrer  of  the  city  of  Omaha  for  the  temi  of  two 
years.  In  Deoember  of  the  same  year  M.  died,  whereupon  the 
mayor  of  said  city  appointed  B.  to  fiU  the  vacancy.    The  ap* 
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pointment  was  confirmed  by  the  ooancil,  B.  qualified,  and  took 
IK)68e88ion  of  the  office.  At  the  city  election  in  April,  1882,  cer- 
tain voters  of  said  city,  without  any  resolution  of  the  city  coun- 
cil or  proclamation  of  the  mayor,  cast  their  ballots  for  S.  and  D. 
S.  having  a  majority  of  all  the  votes  cast.  In  a  proceeding  by 
quo  warranto  to  oust  B.  from  the  office  of  treasurer  and  install  S. 
therein,  Held,  That  as  the  city  election  in  April,  1882,  was  not 
a  general  election  in  said  city,  votes  cast  to  fill  a  vacancy  in  the 
office  of  treasurer,  without  a  resolution  of  the  city  council  or 
proclamation  of  the  mayor,  were  nugatory. 

Original  information  in  nature  of  quo  warranto, 

James  NevMe  and  E.  F,  JSmythe  for  relator. 

Charles  H.  Brown  and  C  F.  Manderson  tor  respondent. 

By  the  CJourt. 

This  is  a  proceeding  in  quo  warranto  to  oust  the  defend- 
ant from  the  office  of  treasurer  of  the  city  of  Omaha,  and 
instate  the  relator  therein.  The  information  states  the  fol- 
lowing facts:  That  on  the  5th  day  of  April,  1881,  Sam- 
uel G.  Mallette  was  elected  treasurer  of  said  city  for 
the  term  of  two  years,  from  April  11th,  1881,  at  which 
date  he  qualified  and  entered  upon  the  duties  of  his  office; 
that  on  the  tliirty-first  of  December  of  that  year,  Mallette 
died,  and  on  the  third  of  January,  1882,  the  mayor 
of  Omaha  appointed  the  defendant  to  fill  the  vacancy 
caused  by  the  death  of  Mallette.  The  appointment  was 
confirmed  by  the  city  council,  and  the  defendant  there- 
uppn  gave  a  bond,  which  was  duly  approved,  took 
the  oath  required  by  law,  and  entered  upon  the  duties 
of  his  office.  No  election  for  city  officers  has  been  called 
or  held  in  the  city  of  Omaha  since  said  appointment, 
except  that  an  election  was  held  on  the  fourth  of  April, 
1882,  for  the  election  of  one  councilman  from  each  ward 
of  the  city.  At  this  election,  without  any  action  of  the 
city  council   or  proclamation  of  tihe   mayor,  calling  an 
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election  for  city  treasorer^  certain  voters  of  that  city  cast 
their  ballots  for  the  relator  for  treasurer^  and  certain  other 
voters  for  Greorge  W.  Doane.  The  whole  number  of  votes 
cast  for  the  relator  was  1,628  and  for  Doane  545.  The 
city  council  canvassed  the  votes  cast  for  councilmen,  but 
refused  to  canvass  those  cast  for  treasurer  upon  the  ground 
that  there  was  no  vacancy  in  said  office.  The  relator  af- 
terwards tendered  a  sufficient  bond  to  the  council  for 
approval,  but  it  refused  to  receive  the  same.  Defendant  de- 
murs to  the  information.  Do  the  facts  stated  in  the  inform 
madon  entitle  the  relator  to  the  office  in  question  ? 

Sec.  11  of  the  act  relating  to  cities  of  the  first  class 
(Comp.  St.  84)  provides :  "  That  the  general  city  election  in 
all  cities  governed  by  this  act  shall  be  held  on  the  first  Tues- 
day in  April,  1881,  and  every  two  years  thereafter,  for  the 
election  of  the  following  named  officers,  to-wit :  Mayor, 
police  judge,  and  treasurer.  Each  of  said  officers  shall  be 
elected  by  a  plurality  of  votes,  for  the  term  of  two  years, 
commencing  on  the  first  Tuesday  succeeding  their  election, 
and  they  shall  hold  their  respective  offices  until  their  suc- 
cessors are  elected  and  qualified,'^  etc. 

Sec.  13  provides  that  at  the  annual  election  to  be  held 
in  1882,  one  councilman  shall  be  elected  from  each  ward, 
who  shall  hold  his  office  for  two  years.  Six  councilmen 
were  elected  by  the  city  at  large  in  1881,  whose  term  of 
office  is  two  years. 

It  will  be  seen  that  the  general  election  in  cities  of  the 
first  clajss  is  to  be  held  in  the  odd  numbered  years,  all  the 
elective  officers  of  the  city,  except  one  councilman  from  each 
ward,  being  elected  at  that  time. 

Sec.  37  of  the  act  grants  the  power  "to  provide  for  fill- 
ing such  vacancies  ais  may  occur  in  the  office  of  council- 
man, or  other  elective  offices  of  the  city,  by  calling  special 
elections  for  that  purpose.^' 

Sec.  12  of  chap.  18,  of  the  Comp.  Ordinances  of  Omaha, 
reads  as  follows :    "Special  elections  to  fill  a  vacancy  in 
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the  office  of  ooancilman  shall  be  held  within  twenty  days 
after  such  vacancy  occurs.  Special  elections  to  fill  a 
vacancy  in  any  other  elective  city  office  shall  be  held  at 
such  time  as  the  council  shall  by  resolution  determine^  and 
the  mayor  and  council  may  by  appointment  fill  such  offices 
temporarily," 

Sec.  103  of  the  general  election  law  provides  that  va- 
cancies in  city  and  village  offices  shall  be  filled  by  the 
mayor  and  council,  or  board  of  trustees. 

The  authority  to  fill  the  vacancy  by  the  appointment  of 
the  defendant  was  thus  conferred  on  the  mayor  and  coun- 
cil of  the  city  of  Omaha  by  the  ordinances  of  the  city  and 
by  the  general  law^  and  this  appointment  would  continue 
in  force  until  the  next  general  election  for  city  purposes 
in  said  city,  which  will  take  place  in  April,  1883,  unless 
the  voters  of  the  city,  without  a  resolution  of  the  city  coun- 
cil, or  proclamation  of  the  mayor,  had  authority  to  fill  the 
vacancy  at  the  election  held  in  April,  1882. 

The  question  here  presented  was  before  this  court  in  the 
case  of  The  People  v.  Hamilton  County y  3  Neb.  244,  and  it 
was  held,  where  the  election  is  one  that  the  authorities 
may  hold  or  not  at  their  option,  and  they  decide  against 
holding  the  same,  individual  citizens  must  acquiesce,  and 
votes  cast  on  the  a£»umption  of  the  right  to  cast  the  same 
were  nugatory.  In  that  case  certain  votes  were  cast  for  the 
removal  of  the  county  seat  of  Hlamilton  county,  without 
the  proper  orders  calling  the  election,  or  notice  of  the  same. 
The  election  in  the  city  of  Omaha  in  April,  1882,  not  be- 
ing a  general  election,  there  was  no  authority  for  the  voters 
of  that  city  to  fill  the  vacancy  in  question  unless  the  city 
council  by  resolution  had  submitted  that  matter  to  the 
voters.  In  other  words,  the  city  election  in  April,  1882, 
was  for  the  sole  purpose  of  electing  one  councilman  from 
each  ward,  and  this  being  the  only  matter  required  by  law, 
there  was  no  authority  for  the  voters  of  said  city  to  fill  a 
vacancy  in  the  office  of  city  treasurer  without  a  resolution 
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of  the  council  or  proclamation  of  the  mayor  for  that 
purpose.     The  relator  therefore  acquired  no  right  to  the* 
office  of  treasurer  by  virtue  of  the  votes  cast  for  him  at 
said  election.     The  demurrer  must  therefore  be  sustained^ 
and  the  proceedings  dismissed. 

Judgment  aooobdinoly. 


Henbt  Gibson,  plaintiff  in  error,  v.  The  Cleve- 
land Paper  Company. 

Error :  Verdict  against  evidence.  Where  the  only  error  as- 
signed is  that  the  verdict  is  not  sustained  by  the  evidence,  it  wiU 
not  be  set  aside  unless  it  is  clearly  wrong. 

Error  to  the  district  court  for  Douglas  county.  Tried 
below  before  Savage,  J. 

Kennedy  &  QHberty  for  plaintiff  in  error. 

Clarlcaon  &  Hurd^  for  defendant' in  error. 

Maxwell^  J. 

In  1879,  the  plaintiff  in  error  accepted  a  draft  for  $300, 
drawn  by  the  defendant.  The  plaintiff  in  error  in  his  an- 
swer admits  the  acceptance,  but  alleges  that  it  was  made  for 
the  sole  purpose  of  enabling  him  to  draw  against  the  same, 
which  he  has  failed  to  do,  and  that  therefore  it  is  without 
consideration.  A  verdict  was  rendered  against  him  in  the 
court  below,  upon  which  judgment  was  rendered.  The 
only  question  to  be  considered  is,  does  the  testimony  sus- 
tain the  verdict?  It  appears  from  the  record,  that  in  De- 
cember, 1879,  Gibson  was  indebted  to  the  defendant  in 
error  in  about  the  sum  of  $700;  that  at  that  time  he 
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asked  an  extension  of  the  time  of  payment  of  $300,  which 
was  granted,  and  the  acceptance  in  qnestion  made;  that  af- 
terwards a  new  note  for  the  remainder  of  the  debt  was  given, 
which  has  been  paid.  There  is  no  dispute  as  to  these  facts,  so 
that  the  only  question  before  the  jury  was,  whether  or  not 
the  plaintiff  in  error  had  paid  the  $300,  for  whick  the  accept- 
ance was  made.  All  the  testimony,  including  that  of  the 
plaintiff  himself,  tends  to  show  that  he  has  not  paid  the 
same  or  any  part  thereof.  In  no  case  will  a  verdict  be  set 
aside  unless  it  is  clearly  wrong.  But  this  is  fully  sustained 
by  the  evidence,  and  it  is  evident  that  justice  has  been 
done.  There  is  no  error  in  the  record,  and  the  judgment 
is  affirmed. 

Judgment  affirmed. 


The  State  of  Nebraska,  ex  rel.  W.  W.  W.  Jokes,  v. 

John  Wallichs. 

Mandamus.    An  application  for  mandamns  mnst  show  that  the 
relator  is  entitled  to  the  writ,  otherwise  it  will  he  refused. 

Original  application  for  mandamus. 

J.  22.  WAdeTy  for  the  application. 

Th^  Attorney  Oeneral,  contra. 

By  THE  Court. 

This  is  an  application  by  the  relator  as  secretary  of  the 
board  of  education  of  the  state  normal  school,  to  compel 
the  defendant  to  draw  a  warrant  on  the  state  tareasury  in 
favor  of  Eobert  Curry  for  the  sum  of  $76.00.  By  what 
jiuthority  the  relator  institutes  this  action  does  not  appear, 
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and  we  are  unable  to  find  that  such  power  is  conferred 
upon  him.  A  judgment  in  the  case  would  bind  neither 
Curry  nor  the  state.  The  application  must  therefore  be 
denied. 


Application  denied. 


The  Hastings  and  Grand  Island  Railroad  Com- 
pany, PLAINTIFF  IN  ERROR,  V.  ChARLES  C.  InQALIS, 
DEFENDANT  IN  ERROR. 

Praotice  in  supreme  court.  A  transcript  and  petition  in  error 
were  filed  in  the  supreme  court  within  one  year  from  the  ren- 
dition of  the  judgment.  But  after  the  expiration  of  the  year, 
the  plaintiff  asked  for  and  obtained  leave  to  amend  his  petition 
in  error  by  making  new  assignments.  On  a  motion  to  strike  the 
petition  in  error  from  the  files,  Heldy  That  the  court  had  author- 
ity to  permit  an  amendment  as  to  any  matter  contained  in  the 
transcript,  proper  to  be  considered  on  error. 

Motion  to  strike  petition  in  error  from  the  files. 

Brown  &  Ryan  Brothers,  for  the  motion. 

Batty  &  Bagan,  and  John  Doniphan,  contra. 

By  the  Court. 

The  transcript  and  petition  in  error  in  this  case  were 
properly  filed  in  this  court  within  one  year  from  the  rendition 
of  the  judgment  in  the  court  below.  After  the  expiration 
of  one  year  from  the  time  the  judgment  was  rendered  the 
plaintiff  in  error  asked  for  and  obtained  leave  to  amend  his 
petition  in  error  by  making  new  assignments.  The  defend- 
ant now  moves  to  strike  the  petition  in  error  from  the  files^ 
upon  the  ground  that  as  the  amendment  was  made  after 
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the  expiration  of  a  year  from  the  date  of  the  judgment  the 
court  did  not  acquire  jurisdiction  of  the  amendn^ent.  A 
petition  in  error  is  within  the  provisions  of  the  code  as  to 
amendments.  Spenoer  v.  ThisUe,  ante  p.  201.  And  may 
be  amended  in  any  case  when  the  amendment  will  be 
in  furtherance  of  justice.  The  amendment  may  be  made 
as  to  any  matter  embraced  in  the  record,  which  may  be 
assigned  for  error,  the  transcript  for  that  purpose  being  the 
case,  and  the  power  of  amendment  as  to  all  matters  in  the 
transcript  proper  to  be  considered  is  entirely  within  the 
discretion  of  the  court     The  motion  must  be  overruled. 

MonON  OVERRULED. 


The  Republican  Valley  Railroad  Company,  plain- 

^  ^       TIFF  IN  ERROR,  V.  GeORQE  SaYER,  DEFENDANT  IN 

ERROR. 

1.  Practice  in  Supreme  Court:  service  of  summons.  Where 
a  summons  in  error  is  directed  to  the  sherifP  of  a  particular 
county,  it  cannot  be  served  by  a  private  person  unless  appointed 
for  that  purpose  by  such  sheriff. 

2.    ;    .    A  court  or  judge  may,  for  cause  shown,  appoint 

a  person  to  serve  a  particular  procww,  but  a  justice  of  the  peace 
has  no  authority  to  appoint  a  person  to  serve  a  summons  issued 
out  of  the  supreme  court. 

3.    :    JUEISDIC5TI0N.    Where  an  alias  summons  was  issued 

and  served  after  the  expiration  of  a  year  from  the  rendition  of 
the  judgment,  Hddf  It  gave  the  court  no  jurisdiction. 

Motion  to  quash  summons. 

A.  E.  Harvey  and  Charles  0.  Whedon,  for  the  motion. 

Marquetty  Deweese  &  HdU  and  James  Lairdy  contra. 
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By  the  Court. 

Final  judgment  was  rendered  in  the  district  court  of 
Furnas  county  on  the  seventh  day  of  October,  1880.  On 
the  twenty-fifth  of  September,  1881,  a  transcript  and  peti- 
tion in  error  were  filed  by  the  plaintiff*  in  this  court  and  a 
summons  in  error  issued  directed  to  the  sheriff^  of  Furnas 
county.  This  summons  was  sent  to  H.  A.  Gray,  the  sta- 
tion agent  at  Arapahoe,  Furnas  county,  with  directions  to 
place  the  same  in  hands  of  tlie  sheriff^  at  once  for  service. 
Mr.  Gray  made  inquiry  for  the  sheriff^  of  that  county,  but 
found  that  he  was  temporarily  absent  therefrom,  and  being 
unable  to  find  a  deputy  sheriff^,  went  to  a  justice  of  the 
peace  and  had  W.  D.  Pruit  appointed  to  serve  the  sum- 
mons. Pruit  served  the  summons  upon  the  defendant,  and 
made  a  return  of  such  service  under  oath.  This  summons 
was  then  returned  to  the  attorneys  for  the  plaintiff,  who 
returned  the  same  to  some  one  in  Furnas  county  for  deliv- 
ery to  the  sheriff  for  service.  From  some  cause  that  does 
not  clearly  appear,  the  summons  did  not  reach  the  hands 
of  the  sheriff,  and  no  service  was  made  by  him  or  any  of 
his  deputies,  but  it  was  returned  without  being  served  to 
the  plaintiff's  attorneys  about  the  twenty-seventh  of  Octo- 
ber, 1881.  It  was  lost  before  being  returned  to  the  clerk^s 
office.  An  alias  summons  was  issued  and  served  after  the 
expiration  of  the  year.  The  defendant  now  moves  to 
quash  the  summons. 

Two  questions  are  presented  by  the  motion:  Mrst,  Was 
the  service  by  Pruit  of  any  validity?  Second,  Was  the 
service  under  the  alias  summons  sufficient  to  give  the  court 
jurisdiction? 

Sec.  68  of  the  code  provides  that:  ''The  summons  shall 
be  served  by  the  officer  to  whom  it  is  directed,  who  shall 
indorse  on  the  original  writ  the  time  and  manner  of  ser- 
vice.   It  may  also  be  served  by  any  person  not  a  party  to 
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the  action^  appointed  by  the  ofiScer  to  whom  it  is  directed. 
The  authority  of  such  person  shall  be  indorsed  on  the 
writ/^  etc. 

Sec.  882  provides  that:  "The  court  or  judge,  for  good 
cause,  may  appoint  a  person  to  serve  a  particular  process 
or  order,  who  shall  have  the  same  power  to  execute  it  which 
the  sheriff  has,"  etc. 

Sec.  685  provides  that:  "The  summons  mentioned  in  the 
last  section  shall,  upon  the  written  precipe  of  the  plaintiff 
in  error  or  his  attorney,  be  issued  by  the  clerk  of  the  court 
in  which  the  petition  is  filed  to  the  sheriff  of  any  county  in 
which  the  defendant  in  error  or  his  attorney  of  record  may 
be;  and  if  the  writ  issue  to  a  foreign  county  the  sheriff  may 
return  the  same  by  mail  to  the  clerk,"  etc. 

A  summons  must  be  served  by  the  party  to  whom  it  is 
directed,  except  that  under  the  statute  a  sheriff  may  appoint 
a  deputy  to  serve  the  same.  Hiekey  v.  Forridaly  49  DL, 
255.  Schwabaker  v.  BeiUey,  2  Dillon,  127.  Branner  v. 
Chapmcmy  11  Kas.,  118.  Didrichs  v.  Sehaw,  43  Ind.,  175. 
Pruit  therefore,  if  lawfully  appointed,  would  have  had  no 
authority  to  serve  the  summons  unless  he  was  the  sheriff 
or  deputy  sheriff  of  Furnas  county,  which  he  was  not. 
And  his  appointment  by  the  justice  to  serve  the  summons 
was  an  absolute  nullity. 

Second,  The  aliaa  summons  being  issued  after  the  expira- 
tion of  a  year  from  the  rendition  of  the  judgment  gave  the 
court  no  jurisdiction.     Baker  v.  Sloss,  ante  page  230. 

The  motion  must  therefore  be  sustained,  and  the  cause 


Dismissed. 
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LiTCius  A.  Warken,  Adminibtrator,  pTiAtntiff  in 
ERROR,  V.  Ferdinand  Englehabt^  dependant  in 

ERROR. 

1.  Descent  and  Distribution  of  Estates :    conbtbuctiox  of 

STATUTE.  The  plirase  ^next  of  kin"  indades  such  peisoiis  as 
are  entitled  to  inherit  the  peisonal  estate  of  a  deceased  person. 
Under  our  statute  of  descent  and  distribution  a  husband  does 
not  inherit  his  wife's  personal  estate,  and  is  not  the  next  of  kin. 

2.  Bight  of  Husband  to  sue  for  death  of  Wife.    A  husband, 

as  executor,  cannot  maintain  an  action  under  the  statute  ax>- 
proved  Feb.  25, 1873,  for  the  death  of  his  wife,  unless  it  appear 
that  there  are  next  of  kin  entitled  to  the  amount  to  be  recov- 
ered. 

3.    :    PLEADiNO.    If  the  petition  in  such  case  fails  to  state 

facts  showing  the  existence  of  next  of  kin,  it  will  not  state  a 
cause  of  action. 

Error  to  the  district  court  for  Butler  county.  Tried 
below  before  Post,  J. 

Sibbet  &  Fuller  and  Phelps  &  ThomaSy  for  plaintiff  in 
error,  cited  Steel  v.  Kurz,  28  Ohio  State,  191. 

Myers  &  Evans  and  Whitmcyyer,  Gerrard  &  Post,  for  de- 
fendant in  error,  cited:  Wilson  v.  Btcmsteady  12  Neb.,  1. 
Code,  sec.  454.  Woodtoard  v.  C.  &  N.  W.  R.  B.,  23  Wis., 
400.  Railway  Co.  v.  Keely,  23  Ind.,  133.  Stafford  v. 
Drew,  3  Duer,  627.  Commonwealth  v.  R.  R,,  11  Cush., 
617.  Comp.  Stat.,  215,  232.  2  Kent's  Com.,  136.  2 
Bouvier  Law  Die,  title  "Next  of  kin/' 

Maxwell,  J. 

This  is  an  action  by  the  plaintiff  as  administrator  of  the 
estate  of  Esther  Warren,  deceased,  to  recover  damages 
for  her  death,  which  it  is  alleged  was  caused  by  the  de- 
fendant. An  answer  and  reply  were  filed  which  need  not 
be  considered.    On  the  trial  of  the  cause  in  the  court  below 
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the  defendant  objected  to  the  introduction  of  any  testimony 
on  the  part  of  the  plaintiff  for  the  reason  that  the  petition 
did  not  state  facts  sufiScient  to  entitle  him  to  any  relief. 
The  objection  was  sustained  and  the  action  dismissed. 

The  questions  presented  to  this  court  are :  Mrd.  Oan 
a  husband  under  the  civil  damage  act^  Feb.  2d,  1873^  re- 
cover for  the  death  of  his  wife?  Second.  Under  our 
statute  of  descent  and  distribution  does  the  husband  in  any 
case  inherit  the  wife's  personal  estate? 

Sec.  2  of  the  civil  damage  law  is  as  follows:  "That 
every  such  action  shall  be  brought  by  and  in  the  names  of 
the  personal  representatives  of  such  deceased  person^  and 
the  amount  recovered  in  every  such  action  shall  be  for  the 
exclusive  benefit  of  the  widow  and  next  of  kin  of  such  de- 
ceased person^  and  shall  be  distributed  to  such  widow  and 
next  of  kin  in  the  proportion  provided  by  law  in  relation  to 
the  distribution  of  personal  property  left  by  husbands 
dying  intestate ;  and  in  every  such  action  the  jury  may 
give  such  damages  as  they  shall  deem  a  fair  and  just  com- 
pensation with  reference  to  the  pecuniary  injuries  resulting 
from  such  death,  to  the  wife  and  next  of  kin  of  such  de- 
ceased person^  not  exceeding  the  sum  of  five  thousand 
dollars.^'    Comp.  Stat.,  chap.  21. 

As  the  damages  are  given  to  the  widow  and  next  of 
kin,  the  word  " widow '^  being  used  twice,  and  "wife" 
once,  it  is  very  clear  that  no  right  of  action  is  given  to  the 
husband  unless  he  is  within  the  designation  "next  of  kin." 
The  question  perhaps  is  not  entirely  free  from  difficulty^ 
particularly  in  view  of  the  decision  from  Ohio,  whidi  will 
hereafter  be  noticed. 

Bouvier  says,  this  term  (next  of  kin)  is  used  to  signify 
the  relations  of  a  party  who  has  died  intestate.  2  Law 
Diet.,  226.  The  term  "next  of  kin''  embraces  only  that 
class  of  persons  to  whom  at  common  law  administration 
of  the  estate  of  the  deceased  would  be  committed  in  case 
of  intestacy.    1  Wm.'s  Exrs.,  281.  Willard's  Exrs.,  164. 
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The  phrase  comprehends  all  those  persons  who  are  entitled 
to  inherit  personalty  under  the  statutes  of  desoent  and  dis- 
tribution. The  question  is  therefore  presented,  does  the 
husband,  in  case  of  the  wife's  death  without  issue,  inherit 
hsr  personal  estate  ? 

Sec.  30  of  our  statute  in  relation  to  decedents  provides 
that  "when  any  person  shall  die  seized  of  any  lands,  tene- 
msnts,  or  hereditaments,  or  of  any  right  thereto,  or  enti- 
tlsd  to  any  interest  therein  in  fee  simple,  or  for  the  life  of 
another,  not  having  lawfully  devised  the  same,  they  shall 
descend,  subject  to  his  debts,  in  the  manner  following : 

^^Mrst  In  equal  shares  to  his  children,  and  to  the  law- 
ful issue  of  any  deceased  child  by  right  of  representation ; 
and  if  there  be  no  child  of  the  intestate  living  at  his  death, 
his  estate  shall  descend  to  all  his  other  lineal  descendants; 
and  if  all  the  said  descendants  are  in  the  same  d^ree  of 
kindred  to  the  intestate,  they  shall  have  the  estate  equally; 
otherwise  they  shall  take  according  to  the  right  of  repre- 
sentation. 

^^Second,  If  he  shall  leave  no  issue,  his  estate  shall  de- 
scend to  his  widow  during  her  natural  lifetime,  and  after 
her  decease  to  his  father ;  and  if  he  shall  leave  no  issue, 
nor  widow,  his  estate  shall  descend  to  hLs  father. 

*' Third.  If  he  shall  leave  no  issue,  nor  widow,  nor 
father,  his  estate  shall  descend  in  equal  shares  to  his  broth- 
ers and  sisters,  and  to  the  children  of  any  deceased  brother 
or  sister,  by  right  of  representation.  Provided^  That  if  he 
shall  leave  a  mother  also,  she  shall  take  an  equal  share 
with  his  brothers  and  sisters. 

^^Fourth.  If  the  intestate  shall  leave  no  issue,  nor 
widow,  nor  father,  and  no  brother  nor  sister  living  at  his 
death,  his  estate  shall  descend  to  his  mother,  to  the  exclu- 
sion of  the  issue,  if  any,  of  the  deceased  brother  and  sister. 

^^Fifih.  If  the  intestate  shall  leave  no  issue,  nor  widow, 
and  no  father,  mother,  brother,  nor  sister,  his  estate  shall 
descend  to  his  next  of  kin  in  equal  degree^  excepting  that 
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when  there  are  two  or  more  oollateral  kindred  in  eqoal  de- 
gree,  but  claiming'  through  different  ancestors,  those  who 
claim  through  the  nearest  ancestor,  shall  be  preferred  to 
those  claiming  through  an  ancestor  more  remote.  Provi- 
dedy  however, 

^^Sixth.  If  any  person  shall  die,  leaving  several  chil- 
dren, or  leaving  one  child,  and  the  issue  of  one  or  more 
other  children,  and  any  such  surviving  child  shall  die 
under  age,  and  not  having  been  married,  all  the  estate 
that  came  to  the  deceased  child,  by  inheritance  from  such 
deceased  parent,  shall  descend  in  equal  shares  to  the  other 
children  of  the  same  parent,  and  to  the  issue  of  any  such 
other  children  who  shall  have  died,  by  right  of  represen- 
tation. 

^^Sevenih.  If,  at  the  death  of  any  such  child  who  shall 
die  under  age,  and  not  having  been  married,  all  the  other 
children  of  his  said  parent  shall  also  be  dead,  and  any  of 
them  shall  have  left  issue,  the  estate  that  came  to  said  child 
by  inheritance  from  his  said  parent  shall  descend  to  all  the 
issue  of  other  children  of  the  same  parent,  and  if  all  the 
said  issue  are  in  the  same  degree  of  kindred  to  said  child, 
they  shall  share  the  said  estate  equally,  otherwise  they 
shall  take  according  to  the  right  of  representation. 

^^ Eighth.  If  the  intestate  shall  leave  a  widow,  and  no 
kindred,  his  estate  shall  descend  to  such  widow. 

^^Ninth.  If  the  intestate  shall  have  no  widow  nor  kin- 
dred, his  estate  shall  escheat  to  the  people  of  the  state." 
Comp.  Stat.,  215—16. 

Sec.  176  provides  that  personal  estate  shall  be  distrib- 
uted in  the  same  proportion  to  the  same  persons,  and  for 
the  same  purposes  as  prescribed  for  the  descent  and  dis- 
position of  real  estate,  except  that  the  widow,  if  any,  shall 
be  entitled  to  receive  the  same  share  as  a  child  of  the  in- 
testate would  be  entitled  to. 

It  will  l)e  seen  that  there  is  no  provision  that  the  hus- 
band shall  inherit  from  the  wife,  and  this  is  one  distinction 
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between  the  case  of  Sted  v,  Kurz,  28  Ohio  State,  197,  and 
the  case  at  bar.  The  statute  of  Ohio  provides  that,  "if 
there  be  no  children  or  their  legal  representatives,  the  es- 
tate shall  pass  to  and  be  vested  in  the  husband,  wife,  or 
relict  of  such  intestate."  But  as  there  is  no  such  proviso 
ion  in  our  statute*,  the  husband  does  not  inherit  from  the 
wife,  and  therefore  is  not  within  the  meaning  of  the  phrase 
"next  of  kin." 

2.  There  can  be  no  recovery  unless  it  appears  from  the 
petition  that  there  is  some  one  in  existence  entitled  under 
the  statute  to  the  amount  recovered.  In  other  words,  it 
must  appear  that  tlicre  is  a  widow,  or  some  person  next  of 
kin,  to  entitle  the  administrator  to  recover.  Woodward  t?. 
a  &  K  W.  R.  R.  Co.,  23  Wis.,  400.  C(mmonwedlJlh  v. 
Boston  R,  R.  Co.,  11  Gush.,  517.  Stafford  v.  Drew,  3 
Duer,  627.  Railway  Co.  v.  Keely's  administraior,  23  Ind., 
133.  There  are  no  allegations  in  the  petition  from  which 
it  appears  that  there  are  in  existence  any  of  the  next  of 
kin  of  Esther  Warren.  This  being  so  the  court  did  not 
err  in  excluding  evidence,  as  the  petition  fails  to  state  a 
cause  of  action.    The  judgment  must  therefore  be  affirmed. 

Judgment  affirmed. 

m 

Btf    232' 
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Mabgabet  a.  Thompson,  plaintiff  in  ebrob,  v.  ^  ia2( 

George  M.  Church,  defendant  in  error. 

Justice  of  Peace:  enteeikg  judgment  on  Sunday.  In  an 
action  tried  to  a  jury  in  a  jostice  court  the  jury  retired  at  10:30 
P.H.  on  Saturday,  and  returned  their  verdict  into  court  at  7:30 
A.M.  on  Sunday.  Held,  That  it  was  the  duty  of  the  justice  to 
render  judgment  immediately  upon  the  receipt  of  the  verdict. 

Error  to  the  district  court  for  Jefferson  county.    Heard 
below  before  Weaver,  J. 
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Shcumb  &  Hambdy  for  plaintiff  in  error. 

Entry  of  judgment  on  Sunday  was  void.  Sec.  1002, 
Code,  must  be  construed  with  sec.  38,  Comp.  Stat.,  202. 
Hougktaling  t?.  Oabom,  15  Johns.,  119.  Reidv,  State,  53 
Ala.,  402.  Blood  v.  Bates,  31  Vt.,  147.  Allen  v.  Godfrey, 
44  N.  Y.,  433.  Stmy  v.  EUiott,  8  Cow.,  27.  McOorkle  v. 
The  State,  14  Ind.,  39.  Arthur  v.  Moaby,  2  Bibb.,  589. 
Boater  v.  The  People,  3  Gilm.,  368.  Chapman  v.  The 
State,  5  Blkf.,  111.  Van  Vechten  v.  Paddock,  12  Johns., 
178. 

O.  H,  Scott  and  A.  R.  Scott,  for  defendant  in  error, 
cited:  Perkins  v.  Jones,  28  Wis.,  244.  Wearnev.  Smith, 
33  Wis.,  412.     Sibley  v.  Howard,  3  Denio,  72. 

Maxwell,  J. 

This  case  was  tried  to  a  jury  in  a  justice's  court,  the  trial 
commencing  on  the  twentieth  day  of  August,  1881.  The 
cause  was  submitted  to  the  jury  at  10:30  p.m.,  August  20, 
and  at  7:30  A.M.  on  the  twenty-first  of  that  month,  the  jury 
returned  their  verdict  into  court.  The  justice  thereupon 
immediately  rendered  judgment  thereon.  This  is  assigned 
for  error.  The  question  to  be  determined  is  the  authority 
of  the  justice  to  render  judgment  on  Sunday. 

Sec.  38  of  an  act  to  amend  chapter  13  of  the  Eevised 
Statutes  of  1866,  entitled  "Courts"  (Comp.  Stat.,  202),  pro- 
vides that,  "no  court  can  be  opened,  nor  can  any  judicial 
business  be  transacted  on  Sunday,  or  on  any  legal  holiday, 
except,  1.  To  give  instructions  to  a  jury  then  deliberating 
on  their  verdict;  2.  To  receive  a  verdict  or  discharge  a  jury'; 
3.  To  exercise  the  powers  of  a  single  magistrate  in  a  crim- 
inal proceeding. 

Sec.  1002  of  the  code  provides  that,  "upon  a  verdict,  the 
justice  must  immediately  render  judgment  accordingly." 

These  provisions  of  the  statute  must  be  construed  to- 
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gether^  and  effect  given  to  both  as  far  as  possible.  Con* 
strued  in  this  way  but  little  difficulty  will  be  found. 
Whenever  a  verdict  is  received,  it  is  the  duty  of  the  justice 
to  render  judgment  thereon.  He  is  required  immediately 
to  perform  this  duty.  There  is  no  restriction  upon  the 
power  nor  any  exceptions  stated  as  to  the  operation  of  the 
rule.  The  verdict  must  be  delivered  publicly  to  the  jus- 
tice. It  must  be  in  writing  and  signed  by  the  foreman, 
and  the  justice  ^hould  enquire  of  the  jury  if  it  is  their  ver- 
dict, and  either  party  may  require  the  jury  to  be  polled. 
These  are  formalities  that  attend  the  receipt  of  all  verdicts, 
those  received  on  Sunday  not  being  excepted.  These 
inquiries  are  necessary  in  order  to  determine  that  what 
purports  to  be  a  verdict  has  received  the  assent  of  all  the 
jurors,  and  is  actually  what  it  purports  to  be,  yet  if  the 
statute  is  to  be  construed  literally,  the  right  to  make  such 
inquiries  might  be  questioned.  The  authority  of  a  justice 
of  the  peace  is  derived  wholly  from  the  statute.  That  is 
the  chart  and  compass  by  which  he  is  to  be  guided.  In 
certain  cases  where  there  is  nothing  in  the  nature  of  the 
power  to  be  exercised  by  the  officer  which  justifies  the  in- 
ference that  time  was  mentioned  in  the  statute  as  a  limita- 
tion, the  time  within  which  an  act  is  to  be  performed  is 
sometimes  considered  merely  as  directory. 

Judge  Gantt  seems  to  have  stated  the  rule  correctly  in 
Hurford  tr.  CKy  of  Om>aha,  4  Neb.,  349, 350-1 .  But  where 
the  language  of  the  statute  is  imperative,  and  it  is  apparent 
that  the  l^islature  intended  to  limit  the  time  within  which 
the  power  must  be  exercised,  the  officer  has  no  discretion 
in  the  premises,  but  must  perform  the  duty  within  the  time 
limited.  Perkins  v.  JoneSy  28  Wis.,  243.  Weaver  v.  Smithy 
32  Id.,  412.  We  have  no  doubt  that  where  a  verdict  is 
received  on  Sunday,  it  is  the  duty  of  the  justice  immedi- 
ately to  render  judgment  thereon.  There  is  no  error  in  the 
record,  and  the  judgment  is  affirmed. 

JXTDQVJSST  AFFIRMED. 


n 
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WiLLARD  E.  Stewart,  plaintiff  in  error,  v,  James 
Jf  gjl  Dagqy,  defendant  in  error. 

fii  61 9|  Guardian  and  Ward.  A  Judge  of  the  district  court  has  author- 
ity at  chambers  in  a  proper  case  to  grant  license  to  a  guardian 
to  sell  the  real  estate  of  his  ward. 

Error  to  the  district  court  for  Lancaster  county. 
Harwood  &  Ames,  for  plaintiff  in  error. 
J.  R.  Webster,  for  defendant  in  error. 
Maxwell,  J. 

The  plaintiff  purchased  certain  real  estate  at  guardian's 
sale,  and  upon  a  motion  being  made  to  confirm  the  same, 
he  filed  exceptions  thereto,  which  were  overruled  and  the 
sale  confirmed.  He  now  brings  the  case  into  this  court  by 
petition  in  error.  The  question  to  be  determined  is  the 
authority  of  the  judge  in  vacation  to  grant  license  to  sell. 

Under  the  territorial  laws,  this  power  was  conferred  on 
the  probate  court  of  the  proper  county,  but  the  gross  abuse 
of  the  power  in  some  of  the  counties  led  to  the  insertion  of 
a  provision  in  the  constitution  of  1867  depriving  the  pro- 
bate courts  of  the  authority  to  grant  license,  and  conferred 
the  same  on  the  district  courts.  And  the  authority  was 
continued  in  the  constitution  of  1875.  The  law  in  relation 
to  decedents  has,  since  the  admission  of  the  state  into  the 
Union,  been  amended  by  substituting  the  word  "district" 
for  "probate"  before  the  word  "court,"  in  cases  where  au- 
thority is  conferred  to  sell  real  estate.  The  change  being 
made  in  this  way,  let  us  enquire  the  object  of  the  provision, 
in  order  to  ascertain  the  intent  of  the  legislature  in  amend- 
ing the  law.  It  is  pretty  clear  that  the  object  was  not  to 
change  the  prooedure  or  to  require  the  proceedings  to  be 
conducted  before  a  jury  in  open  court.    The  sole  object  of 
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the  change^  so  far  as  we  can  determine^  was  to  place  the 
matter  in  the  hands  of  judges  who  would  be  free  from  local 
influences^  and  also^  from  their  greater  knowledge  of  the 
law,  would  be  presumed  to  exercise  greater,  care  and  cir- 
cumspection in  authorizing  a  sale.  In  granting  a  license, 
the  duties  of  a  judge  of  the  district  court  are  precisely  the 
same  as  those  of  a  judge  of  the  probate  court*  were  under 
the  territorial  laws.  The  petition  for  license,  showing  the 
necessary  facts,  is  to  be  filed  in  the  district  court,  and  all 
the  proceedings  therein,  up  to  the  confirmation  of  the  sale, 
are  to  be  had  therein — that  is,  entered  of  record  therein. 
But  as  under  the  territorial  laws,  as  at  the  present  time,  the 
probate  court  consisted  of  but  a  single  judge,  who  was  his 
own  clerk,  and  the  court  was  always  open  for  the  consider- 
ation of  matters  relating  to  estates,  the  terms  fixed  by  law 
being  merely  for  the  convenience  of  parties,  but  not  essen- 
tial to  the  jurisdiction  of  the  court,  so  under  the  present 
statute  the  power  is  conferred  on  the  judge,  and  may  be 
exercised  in  open  court  or  at  chambers,  as  may  be  most  con- 
venient. In  either  case  the  hearing  is  before  the  judge,  and 
he  is  to  determine  the  necessity  for  a  sale.  If  either  party 
is  dissatisfied  with  his  decision,  undoubtedly  the  judge  has 
authority  to  sign  a  bill  of  exceptions  setting  forth  the  t^ti- 
mony  in  the  case,  and  it  may  then  be  reviewed  on  error. 
The  construction  contended  for  by  the  plaintiff  would 
amount  to  a  practical  denial  of  justice  in  most  cases,  from 
the  length  of  time  required  to  perfect  a  sale. 

An  additional  reason  is  found  in  the  fact  that  licenses  to 
sell  real  estate  have  been  issued  in  this  way  ever  since  the 
admission  of  the  state.  When  the  writer  came  u{)on 
the  bench  ten  years  ago  he  found  such  had  been  the  prac- 
tice by  the  judges  of  the  supreme  court,  who  at  that  time 
were  also  judges  of  the  district  courts.  And  the  practice 
has  been  continued  by  all  the  judges  of  the  district  courts 
until  the  present  time.  The  construction  given  to  the 
statutes  by  the  early  judges  by  granting  licenses,  directing 
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and  oonfirming  sales  made  thereunder,  has  been  aooepted  as 
a  proper  construction  of  the  same.  Had  objection  been 
made  and  the  judges  refused  to  issue  licenses  in  this  way, 
the  legislature  without  doubt  would  have  amended  the 
the  statutes  so  as  to  confer  the  power  upon  judges  in  va- 
cation. Such  a  power  was  necessary  to  enable  creditors  to 
collect  their  claims  against  estates.  And  no  valid  reason 
can  be  given  why  they  should  be  required  to  wait  six 
months  or  a  year  before  a  petition  could  be  presented  to  a 
court  for  its  approval,  with  a  further  delay  of  one  or  two 
years  perhaps,  before  the  confirmation  of  the  sale.  This 
being  a  rule  of  property,  which  has  been  acted  upon  for 
many  years,  and  valuable  estates  acquired  under  it,  no 
change  should  now  be  made  that  would  have  the  effect  to 
deprive  purchasers  of  their  property.  The  license  in 
the  court  below  was  properly  issued  and  Exceptions  thereto 
were  properly  overruled.  The  judgment  is  therefore  af- 
firmed^ 

Judgment  affirmed. 


Thomas  Gibson,  plaintiff  in  error,  v.  Parun  &  Ob- 

indorfp,  defendants  in  error. 

1.  Fromiflsory  Note :    iinx)RSEB.    The  holder  of  a  pTomiasoij 

note  is  not  reqnired  to  resort  to  his  remedy  against  the  maker 
before  he  may  proceed  to  coUect  it  from  the  indorser. 

2.    .    And  when  the  indorser  has  waived  a  demand,  protest, 

and  notice  of  non-payment,  a  right  of  recovery  aocmes  against 
him  as  soon  as  the  note  is  due. 

3.    .    The  indorser  cannot,  like  a  surety,  call  upon  the  holder 


of  the  note  to  proceed  and  collect  it  of  the  maker. 

4.    Pleading:    oonstbuction  of.    In  construing  a  pleading  the 
rule  is  that  it  must  he  taken  most  strongly  against  the  pleader. 
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Error  to  the  district  court  for  Douglas  county.  Tried 
below  before  Savage,  J. 

(yBrien  &  BaiHetiy  for  plaiutiff  in  error. 

Warren  Svntzler,  for  defendant  in  error. 
LakE;  Ch.  J. 

This  is  a  petition  in  error  to  reverse  a  judgment  of  the 
district  court  for  Douglas  county.  The  action  was  upon  a 
promissory  note  on  which  the  plaintiff  in  error  was  accom- 
modation indoreer,  and  had  waived  in  writing  demand, 
protest,  and  notice  of  non-payment. 

The  only  questions  presented  for  our  consideration  are 
two,  and  they  were  raised  by  the  ruling  of  the  court  below 
upon  a  demurrer  to  th6  allied  grounds  of  defense,  which 
were  in  substance:  First,  that  when  the  note  matured  the 
makers  were  solvent  and  its  payment  could  have  been  en- 
forced from  them;  that  the  defendants  in  error  were  re- 
quested to  proceed  against  the  makers  and  make  collection 
of  the  amount  due  on  the  note  from  them,  which  they 
n^lected  to  do;  that  the  makers  have  since  become  and 
are  now  insolvent.  Second,  that  said  "note  has  long 
since  been  sued  in  the  county  court  of  Butler  county,  Ne- 
braska, and  by  the  consideration  of  said  court,  on  the  6th 
day  of  March,  1877,  judgment  was  rendered  on  said  note 
*  *  *  *  whereby  said  note  became  merged  in  said 
judgment.^'  To  these  defenses  a  general  demurrer  was  in- 
terposed and  sustained,  and  a  judgment  entered  in  accor- 
dance with  the  prayer  of  the  petition.  In  this  ruling,  we 
perceive  no  error.  The  holder  of  a  promissory  note  is  not 
required  to  resort  to  his  remedy  against  the  maker  before 
he  may  proceed  to  collect  it  from  the  indorser.  And  when^ 
as  in  this  case,  the  indorser  has  waived  his  right  to  a  de- 
mand of  payment  upon  the  maker,  protest,  and  notice  of 


294  SUPREME  COURT  OF  NEBRASKA, 

Dixon  County  t.  Barnes. 

non-payment,  a  right  of  recovery  accrues  against  him  as 
soon  as  the  note  becomes  due.  1  Edward's  Bills,  etc.,  sec. 
385,  3d  Ed.  And  the  endorser  cannot,  like  a  surety,  call 
upon  the  holder  of  the  note  to  proceed  and  collect  it  of  the 
maker.  Id.,  sec.  416.  Trimble  v.  Thome,  16  John.,  152. 
Bearddey  v.  Wamery  6  Wend.,  610.  Of  the  former 
judgment  pleaded  in  bar,  all  that  need  be  said  is  that 
it  is  clearly  bad  for  not  showing  that  the  indorser  was  a 
party  to  it.  In  construing  a  pleading,  the  rule  is  that  it 
must  be  taken  most  strongly  against  the  pleader.  Green 
et  al,  V.  CoviUard  d  al.,  10  Cal.  307.  Harrington  v. 
Santa  Clara  Co.,  44  Id.,  508.  Covington  v,  Powell,  2 
Bush.  (Ky.),  226.  Here  all  that  we  have  upon  this  point  is 
indicated  by  the  quotation  from  the  answer  given  above, 
the  substance  of  which  is  merely  that  a  judgment  had 
been  "rendered  on  said  note"  in  the  county  court  of  But- 
ler county.  As  to  who  the  judgment  was  against  the  an- 
swer is  silent.  It  may  have  been  against  the  makers  of 
the  note  alone,  or  even  one  of  them,  and  still  the  answer 
be  true.  The  want  of  an  averment  that  the  indorser  was 
a  party  to  the  judgment  compels  the  inference  that  he  was 
not.  B.  &  M.  R.  B.  Co.  v.  York  Co.,  7  Neb.,  487. 
There  is  no  error  in  the  record,  and  the  judgment  is 
affirmed. 

JUIXJMENT  AFFIRMED. 
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Board  of  Commissioners  of  Dixon  County,  plaintifp 
IN  ERROR,  V.  John  B.  Barnes,  defendant  in  error. 

County  Board:  jubisdiction.  The  board  of  oonnty  commiB- 
sioners  have  exclusive  original  jurisdiction  in  the  examination 
and  allowance  of  claims  against  a  county,  and  the  only  mode  of 
piosecuting  an  action  on  such  claims  is  by  appeal  from  their 
decision. 
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£bbob  to  the  district  court  for  Dixon  county.  Tried 
there  before  Isaac  Powers^  Jr.^  referee. 

J.  J.  MeAUideTy  for  plaintiff  in  error. 

OaifUt  &  Narria.  for  defendant  in  erroi; 

By  the  Court. 

In  Julj^  1880^  the  defendant  in  error  commenced  an 
action  against  the  plaintiff  before  a  justice  of  the  peace  of 
Dixon  county  to  recover  the  sum  of  $50,  with  interest  from 
January,  1879,  ^^for  services  as  attorney  for  said  commis- 
sioners in  the  case  of  Gaugurve/'  A  summons  was  issued 
and  served  and  judgment  rendered  against  the  county  for 
the  sum  of  $50.70.  The  case  was  taken  on  error  to  the 
dfetrict  court,  where  the  judgment  was  affirmed. 

The  only  question  for  the  determination  of  this  court  is, 
had  the  justice  jurisdiction?  In  other  words,  can  a  party 
having  a  claim  against  a  county  refuse  to  file  the  same  with 
the  county  commissioners  for  allowance,  but  bring  an  action 
directly  thereon?  The  question  depends  upon  the  con- 
struction to  be  given  sec.  37  of  an  act  concerning  counties 
and  county  officers  approved  Feb.,  1879,  which  reads  as 
follows;  '' Before  any  claim  against  a  county  is  audited 
and  allowed,  the  claimant  or  his  agent  shall  verify  the 
same  by  his  affidavit,  stating  that  the  several  items  therein 
mentioned  are  just  and  true,  and  the  services  charged 
therein,  or  articles  furnished  as  the  case  may  be,  were  ren- 
dered or  furnished  as  therein  charged^  and  that  the  amount 
allowed  is  due  and  unpaid  after  allowing  all  past  credits. 
AU  claims  against  the  county  must  be  filed  with  the  county 
clerk,  and  when  the  claim  of  any  person  against  a  county 
is  disallowed  in  whole  or  in  part  by  the  county  board,  such 
person  may  appeal  from  the  action  of  said  board  to  the 
district  court  of  same  county,  etc.'^  There  is  also  a  pro- 
vision that  a  taxpayer  may  appeal. 
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It  is  very  clear  from  an  examination  of  the  statute  that 
the  legislature  intended  all  claims  against  the  countj  to  be 
submitted  to  the  county  commissioners  for  examination  and 
allowance.  The  object  doubtless  was  to  prevent  counties 
being  subjected  to  costs  and  to  guard  the  right  of  taxpay- 
ers against  judgments  rendered  upon  questionable  claims 
through  the  neglect  or  collusion  of  those  haying  the  chai^ 
of  county  affitirs.  The  statute  has  therefore  provided  a 
plain  adequate  remedy  for  creditors,  by  requiring  them  to 
verify  their  claims  by  stating  that  the  several  it^ms  thereof 
are  just  and  true,  and  that  the  amount  claimed  is  due  after 
allowing  all  past  credits.  These  claims  are  submitted  to 
the  county  board,  and  they  are  held  responsible  to  the  peo- 
ple at  large  for  their  action  in  the  premises.  If  a  claim 
is  allowed  that  in  the  opinion  of  any  taxpayer  ^  unjust  he 
may  appeal  to  the  district  court,  and  the  warrant  is  re- 
quired to  be  withheld  for  twenty  days  after  the  allowance 
of  a  claim  to  enable  any  taxpayer  to  take  such  appeal.  In 
ai.  ™y  a,e  righte  of  l^ZLt  ^  the  ^^  n», 
be  protected.  We  adhere  to  our  decisions  in  Broum  v. 
Otoe  Cb.,  6  Neb.,  Ill,  and  Clark  v.  Buffalo  Co.,  Id,  454, 
and  those  decisions  hold,  that  the  board  has  exclusive 
original  jnriadiction  in  the  examination  and  allowance  of 
claims  against  a  county.  The  judgment  of  the  district 
court  is  reversed,  and  the  cause  dismissed. 

JUDQM£NT  AOCX)BDINGLT. 
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DOOUTTLE,  GOBDOK    &    Co.,   APPEI^LEES,   V.    FbANCBS 
GOODBICH,  ET  Ali.,  APPKTiTiANlS. 

Mechanio'fl  lien.  In  Noyember,  1880,  one  M.  contracted  with  G. 
to  erect  a  honse  and  fdmiah  the  materiaL  H.  therenpon  pur- 
chaeed  lumber  for  the  erection  of  said  dwelling  in  his  own  name. 
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the  credit  being  given  to  him,  and  after  the  erection  of  the  bnild- 
ing,  left  the  state  without  paying  for  the  Inmber.  A  mechanic's 
lien  was  thereupon  filed  against  the  lot  on  which  the  building  was 
erected  and  appurtenances,  for  the  amount  of  the  claim,  and 
judgment  was  thereafter  rendered  against  G.  for  the  amount  and 
the  premises  were  sold.  Hdd,  That  as  the  testimony  failed  to 
show  that  M.  was  the  agent  of  G.,  the  judgment  and  lien  could 
not  be  sustained  under  t}ie  lien  act  in  force  at  that  time. 

Appeal  from  the  district  court  for  Lancaster  county. 
Heard  below  before  Pound,  J. 

J,  H.  FoxworAy,  for  appellants. 

Samud  J.  TuUlCf  for  appellees. 

By  the  Coukt. 

Frances  Goodrich  Ls  the  owner  of  lot  5,  in  block  240  in 
the  city  of  Lincoln.  In  November,  1880,  she  contracted 
with  one  James  McLelland,  to  erect  a  small  house  thereon 
which  he  afterwards  did.  The  lumber  for  the  house  was 
purchased  from  the  plaintiff  by  Mc^Lelland  on  his  own  ac- 
count, and  was  charged  to  him  on  tlieir  books.  McLelland 
was  paid  by  Mrs.  Goodrich  tlie  full  contract  price  for  the 
erection  of  said  building.  Sometime  thereafter,  McLelland 
left  the  state,  leaving  the  lumber  bill  unpaid.  An  item- 
ized account  against  Frances  Goodrich  and  Elizabeth  Mc- 
Lelland, the  mother  of  Mrs.  Goodrich,  duly  verified,  was 
then  filed  in  the  county  clerk's  office  of  Lancaster  county, 
to  obtain  a  mechanic's  lien  upon  the  premises  above 
described.  A  judgment  for  the  sum  of  $173.00  was 
rendered  in  the  court  below  against  Frances  Goodrich,  and 
directing  a  sale  of  the  real  estate  in  question. 

The  only  question  necessary  to  be  considered  in  this  case 
is,  was  McLelland  the  agent  of  the  defendant  Goodrich 
in  purchasing  the  lumber  with  which  the  house  was  erected  ? 
In  our  opinion  the  testimony  not  only  fails  to  establish 
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that  fact,  but  clearly  shows  that  the  lumber  was  sold  to 
McLelland  upon  his  individual  account^  and  that  he  was 
not  her  agent.  This  being  so  she  was  not  liable  under  the 
mechanic's  lien  law  then  in  force  for  the  payment  of  the  claim 
We  adhere  to  our  decision  in  the  case  of  McCbrmick  v.  Law- 
iouy  3  Neb.^  449,  but  it  has  no  application  to  the  facts  of 
this  case.  The  judgment  of  the  district  court  is  reversed 
and  the  cause  remanded  for  further  proceedings. 

Revebsed  and  bemanbed. 


C.  C.  Housel,  plaintiff  in  error,  v.  H.  W. 
\l  ^\  Cremer,  defendant  in  error. 

1.  Witness :    competsncit.    In   an  action  between  the  asedgnee 

and  a  mortgagee  of  a  deceased  assignor,  the  mortgagee  is  not  a 
competent  witness. 

2.  Voluntary  Assignment:      assioxes— who   hb    bepbs- 

SENTS.  Under  a  voluntary  assignment  the  assignee  represents 
simply  the  assignor,  and  not  his  creditors,  respecting  the  assigned 
property. 

3.    .    The  assignee  under  a   voluntary  assignment  will  not  be^ 

permitted  to  urge  that  a  sale  of  the  property  previous  to  the 
assignment  was  fraudulent  as  to  the  creditors  of  the  assignor 
in  order  to  defeat  it. 

Error  to  the  district  court  for  Douglas  county.  The 
action  was  replevin  by  Housel  who  claimed  title  as  mort- 
gagee under  chattel  mortgage.  The  defendant^  Cremer, 
claimed  title  by  virtue  of  a  voluntary  assignment  made  by 
Agnes  M.  McKelligon,  mortgagor  of  the  property.  The  as- 
signment was  made  subsequent  to  the  mortgage.  Before  the 
trial  Agnes  died,  and  at  the  trial  Housel  was  not  permitted 
to  testify  as  a  witness.  Testimony  was  introduced  on  tlie  part 
of  the  defendant,  tending  to  show  that  tliese  mortgages  were 
fraudulent  as  to  the  creditors  of  Agnes.    The  court  also 
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gave  instructions  to  the  jury  based  on  the  hypothesis  that 
it  was  a  proper  defense  to  show  that  the  mortgages  were 
fraudulent  as  against  these  creditors.  Verdict  and  judg- 
ment for  Cremer. 

Webster  &  Gaylord,  for  plaintifi^  in  error.  The  cred- 
itors were  not  parties  to^  the  suit.  If  this  had  been  an 
action  on  the  part  of  the  creditors  to  set  aside  the  mort- 
gage^ or  if  the  creditors  had  commenced  suit  against 
McKelligon  and  attached  this  property  and  Housel  had 
replevied  from  the  officer^  such  testimony  might  have  been 
admissible.  An  assignee^  however,  under  a  voluntary  as- 
signment, cannot  defend  against  a  prior  conveyance  of  his 
assignor  on  the  ground  that  the  conveyance  was  fraudulent 
as  to  creditors.  The  assignee  in  this  respect  is  clothed 
with  no  greater  powers  than  the  assignor,  and  tlie  assignor 
could  not  have  made  defense  that  she  had  executed  this 
mortgage  to  defraud  her  creditors.  Such  is  the  com- 
mon law,  and  there  is  no  provision  of  the  Nebraska  stat- 
utes to  change  it.  Wakeman  v.  Barrows,  41  Mich., 
363.  Van  Heusen  et  ai.  r.  Raddiff,  17  New  York,  580. 
Estabrook  v,  Messersmith,  18  Wis.,  646.  Browneli  v. 
VuHis,  10  Paige,  210.  Leach  v.  Kelsey,  7  Barb.,  466. 
PUlshury  v,  Kingon,  31  N.  J.  Eq.,  619.  Heinrichs  v. 
Woods,  7  Mo.  App.,  236.  Flmoer  v.  Cornish,  25  Minn., 
473. 

John  D.  Howe  and  Oroff  &  Mo^omery,  for  defend- 
ant in  error,  on  question  of  HouseFs  competency  as  a  wit- 
ness, cited  Wamsley  v.  Orook,  3  Neb.,  344.  On  question- 
of  attacking  mortgage  for  fraud,  said  that  intent  of  stat- 
ute is  to  invest  the  assignee  with  tiie  character  of  a 
trustee  for  creditors.  Comp.  Stat.,  60.  See  also,  Hoag- 
land  V,  Trade,  48  New  York,  686.  Lininger  v.  Ray^ 
mmd,  9  Neb.,  40.  S.  C,  12  Id.,  167.  HalloweU  v. 
BayUss,  10  Ohio  State,  540.  Thmnas  v.  Talmadge,  16 
Id.,  434, 
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Lak£^  Ch.  J. 

We  will  consider  the  point?  relied  on  for  a  reversal  of 
the  judgment,  in  the  order  of  their  presentation  by  coun- 
sel in  their  brief.  The  first  of  these  is  that  Housel,  who 
offered  himself  as  a  witness  in  his  own  behalf,  was  not  per- 
mitted to  testify,  the  court  holding  him  to  be  disqualified 
by  secticm  329  of  the  code  of  civil  procedure,  which  pro- 
vides that :  "  No  person  having  a  direct  legal  interest  in 
the  result  of  any  civil  cause  or  proceeding,  shall  be  a  com- 
petent witness  therein,  when  the  adverse  party  is  an  ex- 
ecutor, administrator,  or  legal  representative  of  a  deceased 
person,'^  etc.  This  ruling  was  correct.  It  is  true  that 
Cremer  was  neither  an  executor  nor  administrator,  but  he 
was  the  assignee  of  Agnes  M.  McKelligon,  and  within 
the  contemplation  of  the  statute,  her  "legal  representa- 
tive." He  had,  by  the  deed  of  assignment,  been  entrusted 
with  the  property  in  controversy  for  the  purpose  of  selling 
it  and  paying  off  her  debts.  This  done,  if  there  should 
happen  to  be  a  surplus  it  would  belong  to  her  estate.  In 
view,  therefore,  of  the  language  of  this  section,  "executors, 
administrators  and  legal  representatives,'^  the  construction 
given  to  it  in  Wamsley  v.  Orook,  3  Neb.,  344,  is  clearly 
correct.  The  principle  applied  to  the  defendants  in  that 
case  is  applicable  here,  and  makes  Housel  incompetent  to 
testify.     Mdgenau  v.  Bell,  ante  p.  247. 

Several  of  the  rulings  complained  of  were  based  upon 
the  assumption  that  Cremer,  the  assignee,  could  make  the 
same  defense  to  the^  mortgage  that  the  creditors  of  Mrs. 
McKelligon  might  do,  viz.,  that  as  to  them  it  was  fraud- 
ulent. This  was  an  erroneous  view  of  the  law,  and  may 
have  been  induced  to  some  extent  by  the  remark  in  the 
last  clause  of  the  opinion  in  Lininger  v.  Raymond,  12 
Neb.,  167,  that  "  the  assignee  is  a  trustee  for  the  creditors." 
That  the  very  reverse  of  this  is  the  correct  rule  in  the  case 
of  a  voluntary  assignment,  is  shown  by  an  almost  unbro- 
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ken  line  of  decisions  in  the  courts  of  this  country  as  well 
as  of  England.  And  even  in  Pennsylvania,  where  deci- 
sions have  been  made  which  support  "the  rulings  of  the 
court  below,  Chief  Justice  Gibson,  in  one  case,  said  :  "  The 
assignee  is  the  debtor's  instrument  for  distribution,  and 
stands  in  relation  to  the  property  as  stood  the  debtor  him- 
ggjf  >^  3ic  1^  *  "As  he  stands  in  no  privity  to  tlie 
creditors  he  cannot  arrogate  to  himself  any  of  their  attri- 
butes and  rights."  Vandyke  v.  Christ,  7  Watts  & 
Serg.,  374. 

And  in  Pillabury  v.  Kingan,  31  N.  J.  Eq.,  619,  it  is 
said:  "The  important  question  is:  Whom  does  the  assignee 
under  a  voluntary  assignment  represent?  Simply  the  as- 
signor? Or,  does  he  also  stand  in  the  right  of  his  creditors, 
and  represent  both?  If  he  represent  only  the  assignor,  it  is 
clear  that  he  cannot  be  heard  to  impeach  his  assignor's  acts, 
for  no  man  can  invest  another  man  with  a  power  he  does  not 
himself  possess  (the  creature  can  never  be  greater  than  his 
creator),  and  no  man  can  be  permitted  to  found  a  claim  on 
his  own  iniquity;  nano  ex  propria  dole  consequiiur  ao- 
tUmem*  A  fraudulent  conveyance  is  good  against  the  par- 
ties and  their  representatives."  And  in  BrovmeUv,  Ourtis, 
10  Paige's  Ch.,  210,  the  rule  was  stated  to  be,  that  no  one 
by  his  mere  voluntary  assignment  can  transfer  to  his  vol- 
untary assignee  a  right  of  action  which  he  does  not  him- 
self possess.  And  where  an  insolv^it  makes  a  fraudu- 
lent transfer  of  property  to  defraud  his  creditors,  so  as  to 
deprive  himself  of  the  right  tp  reclaim  it,  he  cannot  by 
a  merely  voluntary  assignment  give  the  assignee  that 
right.  A  great  number  of  cases  might  be  cited  to  the  same 
effect,  but  in  addition  to  the  foregoing,  we  will  refer  only 
to  Jones  V.  Yates,  9  Barn.  &  Cress.,  532.  Estabrook  et  at. 
V,  Messersmith,  18  Wis.,  546.  Leach  v,  Kelsey,  7  Barb., 
466.  WaJceman  v.  Barrows,  41  Mich.,  363.  Van  Heusen 
et  al.  V.  Baddiff,  17  N.  Y.,  580.  Heinrichs  v.  Wood,  7 
Mo.  App.,  236.    Flower  v,  Cornish^  25  Minn.^  473. 
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The  rule  contended  for  by  counsel  for  the  defendant  in 
error  is  doubtless  the  proper  one  in  cases  where  the  as- 
signee derives  his  title  to  the  property,  not  through  the 
merely  voluntary  act  of  the  debtor,  but  by  operation  of 
law,  as  is  the  case  with  assignees  in  bankruptcy.  In  such 
cases  he  is  not  the  creature  of  the  debtor,  but  of  the  law 
for  the  protection  of  his  creditors,  and  he  may  therefore 
very  properly  exercise  their  powers  and  attributes.  PUls- 
bury  V.  KingoUy  supra.  Briefly  stated  then,  the  correct 
rule  seems  to  be  that  the  rights  of  a  voluntary  assignee, 
which  Cremer  was,  respecting  the  assigned  property,  are 
simply  those  of  the  assignor  at  the  time  of  making  the  as- 
signment, and  inasmuch  as  the  assignor  could  not  have  in- 
terposed his  own  fraud  iu  making  a  prior  sale  of  his  prop- 
erty to  defeat  it,  his  assignee  cannot  do  so.  Such  being  the 
law  applicable  to  this  case,  Housel  was  not  obliged  to  vindi- 
cate his  mortgage  against  any  presumption  of  bad  faith  in 
the  making  of  it.  The  presumption  of  fraud  which  the 
statute  raises,  and  which  the  judge  x'eferred  to  in  his  charge 
to  the  jury,  is  })ermitted  only  in  favor  of  "creditors  of  the 
vendor,  and  subsequent  purcha.sers  in  good  faith,''  to  neither 
of  which  classes  Cremer  belonged. 

Such  being  our  views  of  the  law  applicable  to  this  case, 
the  judgment  must  be  reversed  and  a  new  trial  awarded. 


Kevebsed  and  remanded. 
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Fabian  S.  Potvin,  plaintiff  in  error,  v.  Curran 
&  Chase,  defendants  in  error. 

1.  Verdict:  new  tbial.  Anew  trial  will  not  be  granted  by  the 
supreme  court  on  the  ground  of  a  want  of  sufficient  evidence  to 
support  the  verdict,  unless  the  want  is  so  great  as  to  show  that 
the  verdict  is  manifestly  wrong.    Rule  applied. 


JULY  TERM,  1882.  303 



Potvln  ▼,  Curran. 

2.  Beal  Estate  Broker :    commission.    Where  the  price  of  prop- 

erty and  the  terms  of  payment  are  fixed  by  the  seller,  and  the 
broker  engages  to  procure  a  purchaser  at  that  price  and  upon 
those  terms,  if^  upon  the  procurement  of  the  broker,  a  purchaser 
is  produced,  with  whom  the  seller  himself  negotiates  and  effects 
a  sale,  although  the  terms  may  be  changed,  and  even  tb.e  sale 
itself  finally  abandoned,  he  is  entitled  to  his  commission. 

3.  :  .  And  he  is  also  in  such  case  entitled  to^is  com- 
mission, even  although  the  seller  see  fit  to  let  the  contract  rest 
in  parol,  whereby  he  may  be  unable  to  enforce  it. 

4.  Statute  of  Frauds.    Whether  payment  of  a  considerable  part 

of  the  purchase  money  on  a  parol  contract  for  the  sale  of  real 
estate  will  take  it  out  of  the  statute  of  tends,  qiaere. 

Error  to  the  district  court  for  Lancaster  county.  Tried 
below  before  Pound,  J. 

J.  R.  Webster,  for  plaintiff  in  error,  cited:  Coleman  v. 
Meade,  13  Bush.,  358.  Wylie  v.  Marine  Bk,  61  N.  Y., 
415.  Schwaiize  v.  Yearly,  31  Md.,  370.  McGavock  v. 
Woodlief,  20  How.,  221 .    Middleton  v.  Findlar,  25  Cah,  76. 

8.  P.  Vanatia,  for  defendants  in  error,  cited:  Love  v. 
Miller,  53  Ind.,  294.  Kock  v.  Emmerling,  22  Howard,  69. 
PearBon  v.  Mason,  120  Mass.,  53.  Led  v,  Norton,  43  Com., 
219.     Simonson  v.  Kisttickj  4  Daly,  N.  Y.,  143. 

Lake,  Ch.  J. 

One  of  the  allied  errors  is,  that  the  verdict  is  not  sup- 
ported by  sufficient  evidence.  We  are  of  the  opinion,  how- 
ever, that  it  is.  The  action  was  brought  to  recover  the 
sum  of  fifty  dollars  as  the  stipulated  consideration  or  com- 
mission for  furnishing  to  the  plaintiff  in  error  a  purchaser 
of  a  leasehold  interest  in  certain  real  estate,  which  he  was 
desirous  of  selling,  at  the  fixed  price  of  two  thousand 
dollars. 

There  is  some  conflict  in  the  evidence,  to  be  sure,  but, 
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under  the  rule  of  this  court,  that  a  verdict  not  manifestly 
wrong  will  be  sustained,  it  is  ample  to  justify  the  ruling  of 
the  learned  judge  of  the  district  court  in  refusing  a  new 
trial. 

The  defense  to  the  action  seems  to  rest  upon  the  claim 
that  no  completed  sale  of  the  property  was  made,  where- 
fore there  could  have  been  no  purchaser,  and  consequently 
no  commission  earned.  If,  however,  the  testimony  of  Cur- 
ran  be  accepted  as  embodying  the  true  state  of  facte  (and 
we  see  no  reason  for  holding  that  the  jury  were  not  war- 
ranted in  so  taking  it),  then  it  is  clear  that  a  purchaser  was 
furnished,  to  the  satisfaction  of  Potvin,  and  a  sale  actually 
made  to  him. 

In  his  testimony,  Curmn  says:  "I  was  employed  by 
Fabian  S.  Potvin,  as  one  of  the  firm  of  Curran  &  Chase,  to 
sell  his  interest  in  a  certain  building  on  O  street  between 
Eleventh  and  Twelfth  streets,  in  Lincoln,  Nebraska.     * 

*  *  Potvin  told  me  that  he  wanted  to  sell  his  interest 
in  the  property  *"  *  *  and  that,  if  I  could  furnish 
him  a  customer,  he  would  give  me  fifty  dollars  com- 
mission. I  told  him  I  would  try  and  do  the  best  I  could 
in  looking  up  a  purchaser.  I  found  a  man  by  the  name  of 
Lockwood  looking  for  property.     I  took  him  over,    * 

*  *  introduced  him,  and  said  to  Mr.  Potvin  that  Mr. 
Lockwood  would  like  to  look  the  property  over  which  he 
wished  to  dispose  of.  Mr.  Potvin  showed  it  to  him,  and 
Mr.  Lockwood  said  to  Mr.  Potvin:  'If  you  will  give  me 
two  or  three  days  to  look  the  matter  over,  I  will  call;'  and 
Mr.  Potvin  said,  'No;'  that  he  would  only  give  him  until 
noon  of  the  same  day.  Some  time  before  noon  of  that  day, 
Mr.  Lockwood  came  to  me  and  said  that  he  had  concluded 
to  take  the  property.  I  went  with  him  down  to  Mr.  Pot- 
vin, and  Mr.  Lockwood  said  to  Mr.  Potvin:  'I  have  con- 
cluded to  take  your  property  if  this  oifer  will  do;  I  will 
pay  you  two  hundred  dollars  doNvii  now,  and  the  balance 
the  next  Monday  or  Tuesday/     Possibly  it  might  have 
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been  Wednesday.  Mr.  Potvin  told  him  that  woald  do. 
So  Mr.  Lockwood  paid  him  (Mr.  Potvin)  two  hundred 
dollars,  and  took  Potvin's  receipt  for  the  same.  And  I 
said:  ^That  is  all  right  then,  is  it?'  He  said,  *Yes.'  I 
told  him  I  was  in  a  hurrj,  and  left.''  Curran  testified  still 
further  on  his  cross  and  re-direct  examination,  but  to  the 
same  effect  Among  other  things,  he  said:  ''Mr.  Potvin 
agreed  to  accept  the  two  hundred  dollars  as  part  payment, 
and  to  extend  the  time  until  next  week  for  the  balance; 
and,  as  I  understood  it,  gave  his  receipt  in  that  way  for  the 
said  sum  of  two  hundred  dollars.  After  I  produced  the 
purchaser,  Lockwood,  to  defendant,  I  did  not  have  any- 
thing to  say.  Potvin  and  Lockwood  did  the  talking,  and 
really  made  the  bargain." 

On  the  other  hand,  Potvin  swore  that  no  sale  was  really 
made;  that  the  two  hundred  dollars  was  simply  ''forfeit 
money,"  which  he  was  to  have  in  case  Lockwood  did  not 
take  the  property.  And  in  this  he  is  corroborated  by  Lock- 
wood  himself,  who  testified  to  the  effect  that  by  the  ar- 
rangement he  was  under  no  binding  obligation  to  take  the 
property. 

It  is  an  important  circumstance,  however,  and  one 
strongly  supporting  the  view  of  the  case  taken  by  the  juiy, 
that  Curran's  description  of  the  writing  or  receipt  given  by 
Potvin  for  the  two  hundred  dollars  was  not  controverted. 
If  its  character  were  not  in  fact  such  as  he  claimed  it  to 
have  been,  it  seems  strange  that  it  was  not  produced,  or,  if 
lost  or  destroyed,  its  contents  made  known  by  verbal  testi- 
mony. 

Certain  of  the  instructions  given  to  the  jury  are  also 
complained  of.  Of  these,  the  first,  second,  and  third  were 
clearly  right.  Taken  together,  they  were  to  the  effect  that 
when  the  price  of  property  and  terms  of  payment  are  fixed 
by  the  seller,  and  the  broker's  engagement  is  to  procure  a 
purchaser  at  that  price  and  upon  those  terms,  if,  upon  the 
procurement  of  the  broker,  a  purchaser  is  produced  with 
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whom  the  seller  himself  n^otiates  and  effects  a  sale,  al- 
though the  terms  may  be  changed,  and  even  the  sale  itself 
finally  abandoned,  he  is  entitled  to  his  commission.  This, 
we  think,  was  a  correct  statement  of  the  law  applicable  to 
the  facts  of  the  case. 

Whether  the  other  instruction  to  which  exception  was 
taken  was  right,  we  have  some  doubt;  probably  it  was  not. 
It  was  to  the  effect  that  payment  of  a  considerable  part  of 
the  purchase  money  on  a  parol  contract  for  the  sale  of  land 
will  take  it  out  of  the  statute  of  frauds.  It  is  generally 
held,  we  believe,  that  it  will  not.  But,  however  this  may 
be,  from  the  view  we  take  of  the  case,  the  instruction  was 
unimportant.  There  is  not  a  particle  of  doubt  that  Curran 
performed  his  obligation  to  the  complete  satisfaction  of 
Potvin.  He  undertook  to  produce  a  purchaser,  and  he 
did  it.  Neither  is  there  any  doubt  of  the  fact  that  Potvin 
made  a  sale  of  the  property  to  that  purchaser  for  the  stip- 
ulated price,  and  even  if  he  did  see  fit  to  let  the  contract 
rest  in  parol,  Curran  was  not  to  blame  for  it,  nor  should 
he  be  compelled  to  suffer  on  account  of  it.  We  have  no 
doubt  that  justice  has  been  done,  and  the  judgment  must 
be  affirmed. 

Judgment  affirmed. 


C.  H.  AND  L.  J.  McCORMICK,  PLAINTIFFS  IN  ERROR,  V. 

S.  O.  Raymond,  defendant  in  error. 

1.  Pleading:    baxkbuptct.    It  is  only  the  fina}  discharge  of  a 

debtor,  under  the  bankrapt  law  of  the  United  States,  that  con- 
stitutes a  good  plea  in  bar  of  an  action.  The  fact  that  he  has 
simply  been  adjudged  a  bankrupt  is  not  a  defense. 

2.    .    The  only  effect  of  bankruptcy  proceedings  upon  a  pending 

action  prior  to  the  discharge,  is  to  enable  the  bankrupt  to  have 
the  action  stayed  to  await  the  decision  of  the  bankrupt  court 
on  the  question  of  his  discharge. 
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Error  to  the  district  court  for  Platte  county.  Tried 
below  before  Post,  J. 

Byrmi  MiUetty  for  plaintiffs  in  error,  cited  Bump  on 
Bankruptcy,  9th  Ed.,  754.  Bay  v.  Wight,  119  Mass.,  426. 
Maxwell's  PL  and  Pr.,  352.  MoGormioh  v.  Pickeringy  4 
New  York,  276.    Jaffray  v.  Orancy  50  Wis.,  352. 

WkUmoyer,  Gerrard  &  Post,  for  defendant  in  error. 

Lake,  Ch.  J. 

The  principal  question  in  this  case  is,  whether  the  fact 
of  the  defendsint  having  been  adjudged  a  bankrupt  under 
the  law  of  the  United  States  after  the  cause  of  action  sued 
on  had  accrued,  without  showing  also  a  final  discharge 
from  the  debt,  was  a  good  defense  to  the  action.  The 
county  court  held  that  it  was  not,  and  accordingly  sus- 
tained a  demurrer  to  the  answer,  which  ruling  was  reversed 
by  the  district  court,  and  a  judgment  entered  for  the  de- 
fendant. 

Upon  this  question  the  judgment  of  the  county  court  was 
right,  and  that  of  the  district  court  wrong.  It  is  only  the 
final  discharge  under  the  bankrupt  law  that  constitutes  a 
good  plea  in  bar  to  an  action.  This  will  very  clearly  ap- 
pear by  a  reference  to  the  law  itself.  It  will  thus  be  seen 
that  the  only  effect  which  the  bankruptcy  proceedings,  as 
shown  by  the  answer,  had  upon  the  action  was  to  enable 
the  defendant,  if  he  so  chose,  to  have  it  "stayed  to  await 
the  determination  of  the  court  in  bankruptcy  on  the  ques- 
tion of  his  discharge.^'  U.  S.  Rev.  Stat.  1867,  sec.  21. 
Bradford  v.  Pice,  3  Am.  Repts.,  483.  The  judgment  of 
the  county  court  ought  to  have  been  affirmed. 

The  judgment  of  the  district  court  must  therefore  be  re- 
versed and  the  auise  remanded  with  instruction  to  enter  a 
judgment  in  conformity  to  this  opinion. 

Reversed  and  remanded. 
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53   m  ^^®*    GrETTINGER    Ain>    ChRIS.    DaHI.,    PLAINTIFFS    IN 

EBROR^  V.  The  State  of  Nebraska,  defendant  in 

ERROR. 

1.  Larceny:     indictment:    bvidence:     variance.    On  the 

trial  of  an  indictment  charging  the  larceny  of  ^  a  cast-iron  bal- 
ance-wheel,"  the  evidence  was  that,  in  order  to  facilitate  its  re- 
moval and  disposition  to  their  use,  the  prisoners  broke  the  wheel 
in  pieces,  thereby  depriving  the  material  composing  it  of  its 
former  character,  converting  it  into  *'  old  iron,"  and  as  such  dis- 
posed of  it.  Heldy  No  variance.  That  the  destruction  of  the 
wheel  was  simply  a  part  of  the  act  of  taking,  and  resorted  to  for 
the  more  successful  accomplishment  of  the  theft. 

2.    :    :    .    In  such  case  the  article  as  it  was  at 

the  inception  of  the  taking,  must  govern  in  determining  the 
degree  of  criminality  attaching  to  the  act. 

3.  Feloniously  Take  and  Carry  Away.    To  take  an  article 

feloniously  is  accomplished  by  simply  laying  hold  of,  grasping 
or  seizing  it  animo  furandi,  with  the  hands  or  otherwise.  And 
the  very  least  removal  of  it  from  the  place  where  found,  by  the 
thief,  is  an  asportation  or  carrying  away. 

4.  Mistake  as  to  Ownership  of  Property  Stolen  no  De- 

fense. The  supposition  of  the  thief  that  the  article  stolen  be- 
longed to  one  indebted  to  him  is  no  defense,  not  even  if  the 
supposition  were  true. 

5.  Finding  of  Value :    error  in.    A  finding  of  the  value  of 

property  stolen  to  be  much  less  than  the  evidence  showed  it  to 
be,  but  still  enough  to  make  the  offense  grand  larceny,  although 
erroneous,  is  without  prejudice  to  the  accused,  and  not  a  ground 
for  a  new  trial. 

6.  Failure  '»to  Charge  Jury.    Before  error  can  be  predicated 

upon  the  failure  of  the  judge  to  charge  the  jury  upon  a  given 
point,  he  must  be  requested  to  do  so. 

Error  to  the  district  court  for  Otoe  county.     Tried  be- 
low before  Pound,  J. 

Frank  T.  Bansom  and  T.  B,  Stevenson,  for  plaintifis  in 
error. 


I 
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1.  If  there  was  not  a  varianoe,  the  evidenoe  ought  to 
show  that  the  prisoners  stole  a  cast-iron  balance-wheel  and 
that  it  was  stolen  at  some  particular  time.  But  the  Avi- 
dence^shows  a  trespass  perhaps  on  one  daj^  and  a  removal 
of  part  of  the  wheel  after  it  had  been  destroyed  on  the 
same  day,  and  at  least  one  day  intervened  between  the  car- 
rying away  of  the  first  part  and  the  carrying  away  of  the 
last.  If  a  larceny  was  committed,  when  was  it  ?  Was  it 
the  first  day  or  the  second  day?  Was  there  a  larceny  of 
the  wheel  committed  on  the  first  day  ?  If  so,  where  was 
the  wheel  ?  On  the  foundr}'-  premises,  or  on  the  premises 
where  the  pieces  of  the  spokes  and  hub  had  been  carried? 
Was  there  an  asportation  of  a  wheel?  We  think  not. 
1  Whart.  Crim.  Law,  928,  note  3,  (8th  ed.)  3  Greenleaf 
Evidence,  162.  Cbm.  v.  Seaman,  8  Gray,  497.  9  N.  W. 
Reporter,  July  2,  1881,  page  389.  Whart.  Crim.  Ev., 
146,  and  121.  2  Bishop  Crim.  Prac.,  710  and  note  (2d 
ed.)  2  Bishop  Crim.  Law,  766  (6th  ex.)  State  v.  Ho- 
ran,  Phil.,  N.  C,  571.     Com,  v,  OaviUy  121  Mass.,  54. 

2.  On  question  of  admissibility  of  DahFs  conviction, 
see  Cbm.  v.  Ingraham,  7  Gray,  46. 

C,  J.  Dilworih,  attorney  general,  for  the  State. 

Lake,  Ch.  J. 

As  shown  by  the  brief  of  counsel  for  the  prisoners,  four 
points  seem  to  be  relied  on  for  obtaining  a  new  trial  in 
this  case.  The  important  one,  however,  and  the  one  most 
relied  on  is  the  first,  viz.,  that  there  was  a  fatal  variance 
between  the  allegation  of  the  indictment  and  the  evidence 
as  to  what  was  stolen. 

The  indictment  charged  the  larceny  of  "  a  castr-iron  bal- 
ance-wheel of  the  value  of  one  hundred  and  fifty  dollars.'' 
The  point  of  alleged  variance  lies  in  the  fact  that,  in  order 
to  facilitate  its  removal  from  the  place  where  found,  and 
dispoeition  of  it  to  their  use,  the  prisoners  broke  the  wheel 
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in  pieoeS;  thereby  depriving  the  material  composing  it  of 
its  former  character,  converting  it  into  "  old  iron/*  and  as 
such  disposed  of  it.  We  are  of  the  opinion  that  this  was 
no  variance.  The  destruction  of  the  wheel  was  simply  a 
part  of  the  act  of  taking — ^a  means  to  an  end — ^and  was  re- 
sorted to  for  the  more  successful  and  safe  accomplishment 
of  the  theft. 

The  evidence  shows  the  wheel  to  have  been  of  very 
great  weight,  probably  considerably  over  two  thousand 
pounds;  its  removal,  therefore,  to  the  place  where  the 
prisoners  sold  it,  was  a  somewhat  difficult  task,  but  was 
effected  the  more  easily,  and  with  less  chances  of  detection 
by  destroying  its  character  and  identity.  They  there- 
fore, resorted  to  the  scheme  of  breaking  it  in  pieces.  Now 
there  is  no  rule  of  criminal  law  that  we  are  aware  of  bv 
which  such  destruction  of  an  article  stolen  can  advantage 
the  thief  if,  fortunately,  he  chance  to  be  discovered.  It 
ought  really  to  be  held  to  aggravate  the  crime,  for,  al- 
though the  owner  may  discover  and  regain  the  material  of 
which  the  article  was  composed,  its  chief  value  to  him  fc 
forever  gone. 

Counsel  would  have  us  say  that,  although  it  is  true  that 
when  the  prisoners  set  upon  this  proper^  with  the  felon- 
ious  design  of  converting  it  to  their  own  use,  it  was  a 
shapely  mass  of  iron — in  form  a  wheel — and  as  such  worth 
a  hundred  and  fifty  dollars,  yet  inasmuch  as  in  order  to 
enable  them  the  more  successfully  to  carry  out  that  design 
they  changed  entirely  its  form,  and  in  doing  this  reduced 
its  value  to  that  of  old  iron  merely,  and  less  than  thirty- 
five  dollars,  they  must  either  go  entirely  acquit,  or  suffer 
only  the  comparatively  mild  penalty  provided  for  petit 
larceny.  Than  such  a  ruling  as  this  would  be,  a  more  strik- 
ing travesty  upon  the  criminal  jurisprudence  of  a  state 
could  not  well  be  imagined. 

Let  us  see,  for  a  moment,  how  such  a  rule  would  ope- 
rate as  to  another  kind  of  property.    For  instance,  a  thief 
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enters  a  jeweliy  store^  and  seeing  an  opportunify  to  steal  a 
valuable  watch^  worth  say  a  hundred  dollars^  resolves  to 
do  so,  but  reflecting  that,  because  of  its  value,  the  crime 
might  be  grand  larceny,  he  hesitates.  Soliloquizing,  he 
says :  "  Now,  although  I  am  resolved  to  deprive  the  jew- 
eler of  that  watch,  and  am  quite  willing  to  <!ake  the  risk 
of  a  conviction  for  petit  larceny  in  doing  so,  still  I  am  a 
little  uneasy  in  the  reflection  that  perhaps  its  value  may  be 
such  as  to  give  me  a  term  at  hard  labor  in  the  penitentiary 
if  I  am  found  out.^^  But  a  happy  thought  comes  to  his 
relief  and  he  says :  "  Now  the  chief  value  of  this  watch  is 
not  so  much  in  the  materials  of  which  it  is  composed  as  in 
its  complex  and  beautiful  mechanism,  the  curious  and  per- 
fect adjustment  of  its  various  parts,  its  form ;  therefore,  if 
I  but  first  deprive  it  of  these  qualities  there  will  be  no 
danger  of  the  greater  penalty,  for  its  reduced  value  will 
surely  bring  my  ofiense  below  the  grade  of  grand  larceny," 
Thereupon  he  seizes  the  delicate  article,  crushes  it  into  a 
shapeless  mass,  deprives  it  of  its  form  and  value  as  a  watch, 
makes  off  with  it,  and  by  a  sale  for  what  it  will  bring  as 
old  metal,  converts  it  to  his  own  use.  Under  such  circum- 
stances would  not  a  conviction  of  the  thief  of  the  crime  of 
grand  larceny  for  stealing  the  watch  be  proper  ?  As  the 
law  really  is  we  think  it  would,  but  not  if  the  law  were  as 
we  are  requested  to  declare  it  to  be. 

Nor  is  the  case  of  the  prisoners  here  difi*erent  in  charac- 
ter from  that  of  the  supposed  thief.  The  destruction  of 
the  wheel,  like  that  of  the  watch,  was  a  part  of  the  act  of 
taking,  and  was  a  mode  of  converting  it  to  their  own  use. 
The  felonious  intent,  which  is  the  gist  of  the  ofiense,  was 
present,  prompting  the  act,  and  whether  the  property  were 
taken  carefully  so  as  to  pi*eserve  its  form  and  value  intact, 
or  violently  so  as  to  destroy  or  greatly  injure  it  in  respect 
to  tliese  qualities,  can  make  no  sort  of  difi*erence  as  to  the 
character  of  the  ofiense.  The  article  as  it  was  at  the  in- 
ception of  the  taking  must  govern  in  determining  the  d^ 
gree  of  criminality  that  attaches  to  the  act. 
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The  indictment  charges  that  the  prisoners  did  "  take  and 
cany  away  the  wheel.  To  take  an  article  signifies  merely 
to  lay  holcl  of,  grasp  or  seize  it  with  the  hands  or  other- 
wise.—  Webster.  With  this  understanding  of  the  meaning 
of  the  term,  can  it  be  reasonably  said  that  the  act  of  the 
prisoners  in  laying  hold  of,  and  with  a  sledge  breaking  the 
wheel  in  pieces,  animo  furandiy  was  not  a  taking  of  it 
within  the  contemplation  of  the  criminal  law  ?  We  think 
not. 

As  to  the  asportation  or  carrying  away  of  the  whed, 
which  is  another  necessary  ingredient  of  the  alleged  offense, 
the  rule  is,  that  the  least  removal  of  it  by  the  prisonerB 
from  the  place  where  they  found  it  was  sufficient.  2 
Broom  &  Had.  Com.  (Am.  Ed.),  514.  3  Greenleaf  on 
Ev.,  Sec.  164.  Even  if  the  removal  were  but  a  hair's 
breadth,  it  will  do.  Harrison  v.  The  People,  10  Am. 
Bepts.,  517.  And  we  think  such  removal  might  be  prop- 
erly inferred  from  the  seizure  of  the  wheel,  the  mode  of 
breaking  it,  and  the  subsequent  disposition  made  of  its 
parts. 

^,  Another  point  that  seems  to  be  relied  on  by  counsel  for 
the  prisoners  is,  that  one  of  them  supposed  the  wheel  be- 
longed to  a  person  who  owed  him  for  labor.  Such  a  sup- 
position, even  if  it  were  true,  was  neither  a  justification  nor 
an  excuse.  The  law  does  not  permit  a  creditor  to  make 
collection  of  what  is  due  him  by  a  larceny  of  his  debtor's 
goods.  For  these  reasons  the  seventh  instruction  to  the 
jury,  the  only  one  now  complained  of,  was  not  erroneous^ 

The  prisoner  Dahl  was  a  witness,  and  testified  in  his 
own  behalf.  As  tending  to  impeach  his  credit  with  the 
jury,  the  record  of  his  conviction  for  obtaining  money  un- 
der false  pretences  was  introduced  on  behalf  of  the  state. 
It  is  now  urged  as  error,  that  the  juiy  were  not  instructed 
that  this  record  '^  should  not  be  considered  by  them  as 
against  the  defendant  Gretdnger,'^  who  was  also  a  witnees. 
While  such  an  instruction  would  have  been  proper  enough, 
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inasmuch  as  it  was  not  asked  there  was  no  error  in  not  giv- 
ing it.  Besides^  we  are  entirely  satisfied  that  Grettinger 
could  not  have  been  prejudiced  by  the  omission  complained 
of  for  the  reason  that^  upon  the  record  being  offered,  it  was 
ruled  upon  objection,  to  be  admissible  only  as  affecting  the 
credibility  of  Dahl  as  a  witness.  The  jury  could  not  pos- 
sibly *  have  misunderstood  its  import,  nor  the  effect  they 
might  properly  give  it.  Before  error  can  be  predicated 
upon  the  failure  of  the  judge  to  charge  the  jury  upon  a 
given  point,  he  must  be  requested  to  do  so. 

Finally,  it  is  urged  that  the  finding  of  the  jury  upon  the 
question  of  the  value  of  the  wheel  was  unwarranted  by  the 
evidence.  This  is  true.  The  evidence  showed  its  value  to 
be  not  less  than  one  hundred  and  fifty  dollars,  while  the 
jury  fixed  it  at  forty  only.  This,  however,  was  without 
prejudice  to  the  prisoners,  and  is  not  a  ground  for  revers- 
ing the  judgment,  which  must  be  affirmed. 

JuDCmENT  AFFIRMED. 

Maxwell,  J.,  dissenting. 

I  am  imable  to  concur  in  the  jndfrment  of  affirmance  in 
this  case  for  the  following  reasons:  Firnt,  The  plaintiffs  in 
error  were  indicted  for  the  larceny  of  a  balance-wheel 
owned  by  one  Alonzo  W.  Shepherd.  The  testimony  tends 
to  show  that  one,  or  perhaps  two,  of  the  arms  of  this  wheel 
were  broken  at  the  time  Shepherd  left  the  same  at  the 
foundry  in  1874.  Is  it  not  somewhat  remarkable  that 
Shepherd  should  bring  the  wheel  from  Cass  county,  a  dis- 
tance of  many  miles,  and  take  it  to  Kfovmdry  f  And  it  is 
pretty  clear  that  it  was  taken  there  because  it  was  neces- 
sary to  have  it  recast  before  it  was  safe  as  a  balance-wheel. 
After  the  foundry  was  removed,  the  wheel  lay  partly  bur- 
ied in  the  earth  for  a  number  of  years  before  it  was  carried 
away  by  the  plaintiffs  in  error,  and  had  ceased  to  be  of  any 
value  except  as  old  iron.    And  this  in  substance  is  the  tes* 
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timonj  of  William  Brown^  whose  testiinoiiy  is  not  directlj 
denied. 

The  testimony  of  Shepherd,  that  the  reason  he  took  the 
wheel  to  the  foundry  was  because  it  was  near  his  residence^ 
and  it  was  inoonvenient  to  leave  it  at  such  residence,  is  not 
very  satisfactory,  and  fails  to  furnish  a  sufficient  reason 
why  he  should  leave  an  imperfect  balance-wheel  at  a  place 
where  he  seems  to  have  had  no  right,  and  where  it  was 
proposed  to  permit  it  to  remain  for  an  indefinite  period. 

Second,  The  jury  found  the  value  of  the  property  to  be 
forty  dollars.  The  testimony  as  to  the  value  of  this  prop- 
erty as  a  wheel  fixed  it  at  $160.  The  jury,  therefore,  must 
have  found  that  it  was  valuable  only  as  old  iron.  The 
value  of  old  iron  per  hundred  is  proved  to  be  from  fifty  to 
seventy  cents  per  hundred  pounds,  and  this  testimony  is 
not  denied.  The  exact  weight  was  not  proved,  the  testi- 
mony showing  the  weight  to  be  from  1700  to  2850  pounds. 
If  we  take  the  highest  estimate,  at  the  highest  price  proved, 
the  value  was  less  than  twenty  dollars,  and  the  juiy 
could  not  have  found  the  accused  guilty  of  grand  larceny. 
The  judgment  of  the  district  court  should  be  reversed  and 
the  case  remanded  for  a  new  trial. 
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Deode  Smith,  plaintipp  in  ekror,  v.  J.  W.  Evans 

AND  OTHERS,  DEPENDANTS  IN  ERROR. 

1.  Verdict  Without  Evidenoe.  Evidenoe  examined  and  found 

insufficient  to  support  the  verdict,  a  new  trial  is  ordered. 

2.  Instruotions.    Where  an  instruction,  though  correct  as  an  ab- 

stract proposition  of  law,  submits  to  the  jury  a  question  not  in 
issue,  and  has  a  tendency  to  mislead,  it  is  good  ground  for  the 
reversal  of  the  judgment.    Rule  applied. 

Error  to  the  district  court  for  Saline  county.    Tried 
below  before  Weaver,  J. 
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Hastings  &  Mctxinbie  and  M,  £.  C.  True,  for  plaintiff 
in  error. 

E,  S,  Abbott,  for  defendants  in  error. 

Lake,  Ch.  J. 

There  are  several  errors  shown  by  the  record  in  this  case 
which  call  for  a  reversal  of  the  judgment.  There  is  error 
in  the  charge  of  the  court  to  the  jury,  and  the  verdict  is 
clearly  against  tlie  evidence  and  the  law  of  the  ca^. 

The  defense  made  by  the  answer  is,  that  in  the  sale  of 
the  machine  for  which  the  note  sued  on  was  given,  the 
seller  gave  an  express  warranty  that  it  was  ^^as  good  as 
any  harvesting  machine  in  the  mjirket,  and  especially  to  be 
as  good  as,  and  do  as  good  work  as,  the  Marsh  harvester.'' 
This  averment  was  put  in  issue,  and  on  its  truthfulness  de- 
pended the  defense  to  a  recovery  on  the  note.  The  testi- 
mony of  the  defendants  themselves,  if  taken  as  true,  was 
perhaps  sufficient  to  establish  the  fact  that  the  contract  of 
sale  embodied  a  warranty  substantially  as  charged,  with 
this  proviso,  that  if,  on  trial,  they  found  it  would  not  work, 
they  "  were  to  let  him  know,  and  he  would  come  and  make 
it  work."  The  seller  "  was  to  keep  up  repairs  for  a  year,'' 
and  whenever  it  failed  to  answer  the  requirements  of  the 
warranty,  "  he  was  to  have  notice."  They  also  testiiied 
that  on  one  occasion,  soon  after  the^  purchase,  some  part  of 
the  machine  did  not  work  well,  whereupon  the  plaintiff  on 
being  notified,  had  it  put  in  order.  As  to  the  fact  of  this 
repair  the  parties  are  in  accord^  which  shows  that  up  to 
that  time  they  understood  the  contract  alike,  and  that  by 
its  terms  the  seller  was  to  be  notified  if  at  any  time  within 
the  life  of  the  warranty  the  machine  failed  to  perform  sat- 
isfactorily. 

But,  notwithstanding  such  was  undoubtedly  the  agree- 
ment respecting  the  giving  of  notice,  the  defendants  admit 
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that  none  was  afterwards  given^  although  they  say  that 
within  a  few  days  after  said  repair  was  made,  the  machine 
performed  so  badly  that  they  hauled  it  off  their  premises, 
and  abandoned  it  to  the  elements  as  worthless  ^^ob  a  ma- 
cMne*^  Afber treating  the  machine  in  this  manner,  with- 
out giving  the  plaintiff  an  opportunity  to  put  it  in  order, 
the  defendants  are  in  no  situation  to  insist  upon  the  war- 
ranty as  a  defense  to  the  note.  The  law  will  not  permit 
them  to  take  advantage  of  a  contract  so  shamefully  disre- 
garded on  their  own  part  We  are  therefore  of  the  opin- 
ion that  the  verdict  is  clearly  against  the  uncontroverted 
facts  of  the  case. 

Again,  the  court  charged  the  jury  that  in  the  sale  of  the 
machine  the  law  implied  a  warranty  that  it  would  "per- 
form the  work  for  which  it  was  intended  and  sold  reason- 
ably well.'^  This  was  error,  for  the  reason  that  the  de- 
fendants neither  plead  nor  claimed  to  defend  on  the  giound 
of  an  implied  warranty.  Both  parties  claimed  that  the 
warranty  was  express,  whatever  may  have  been  its  terms. 
According  to  the  defendants^  claim,  the  standard  of  excel- 
lence was  "  the  Marsh  harvester,^'  and  none  other,  and  it 
was  upon  the  estfiblishment  of  this  claim  that  their  defense 
depended.     This  instruction  tended  to  mislead. 

The  court  also  gave  an  instruction  in  these  words,  viz., 
That  if  "  the  machine  for  which  the  note  was  given  was  of 
any  value,  and  that  defendants  did  not  return,  nor  offer  to 
return,  the  machine  tg  plaintiff,  they  will  find  for  the 
plaintiff."  This  was,  doubtless,  a  correct  proposition  of 
law;  but,  unfortunately,  there  was  nothing  in  the  case 
calling  for  its  application.  True,  the  defendants  had  al- 
leged by  way  of  defense,  that  the  machine  was  actually 
worthless;  but  this  averment  was  denied,  and  we  look  in 
vain  for  any  evidence  to  sustain  it.  The  nearest  approach 
made  to  proving  it  was  by  the  testimony  given  by  the  de- 
fendants, in  which  they  said  that  it  was  "  worthless  as  a  ma- 
chine."   They  were  not  willing,  however,  to  swear  that  it 
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was  absolutely  worthless  for  all  purposes,  and  manifestly  it 
was  not.  There  was  no  evidence  tending  to  show  either 
of  the  propositions  to  be  true,  which  the  court  by  this  in- 
struction gave  to  the  jury  to  pass  upon.  Such  an  error  is 
good  ground  for  a  new  trial.  Ihmbier  v.  Day,  12  Neb., 
596,  and  ccuses  there  cited. 

For  these  reasons  the  judgment  is  reversed  and  a  now 
trial  awarded. 


Reversed  and  remanded. 


The  Sioux  City,  etc..  Railroad  Company,  plaintiff 
IN  error,  v.  Charles  H.  Brown,  defendant  in 

ERROR. 

1.  Practice:    instructions  to   jury.    Where  the   only  com- 

plaint made  against  instmctions  given  to  a  jury  is  that  they 
are  '^  vague  and  general,''  and  it  does  not  api>ear  that  a  more  ex- 
plicit charge  was  requested,  it  will  not  be  entertained. 

2.  Bailroad:    damages  for  right  of  way  :    interest.    If  on 

appeal  from  an  award  of  damage  for  land  condemned  and 
occupied  for  railroad  purposes  the  damage  be  found  to  exceed 
that  returned  by  the  commissioners,  the  owner  may  have  inter- 
est thereon  ftom.  the  time  he  was  entitled  to  compensation. 
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Error  to  the  district  court  for  Douglas  county.  Tried 
below  before  Savage,  J.,  upon  appeal  from  an  award 
of  damages  made  in  the  county  court  in  favor  of  Brown 
for  property  in  Omaha,  condemned  and  appropriated  by 
the  railroad. 

John  D.  HowCj  for  plaintiff  in  error. 


C  A.  Baldwin  and  Charles  H,  Broum,  for  defendant  in 


error. 
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Lake,  Ch.  J, 

We  will  dispose  of  the  allied  errors  in  the  order  fol- 
lowed by  the  attorney  of  the  plaintiff  in  error  in  his  brief. 

It  is  complained  that  the  instractions  to  the  jury  were  er- 
roneous. As  to  the  one  given  by  the  judge  on  his  own 
motion,  it  is  urged  that  it  is  "vague  and  general/*  It  is 
true  that  it  states  a  general  rule  for  die  jury  to  observe  in 
determining  the  amount  of  damages  to  be  awarded,  but  it 
is  not  open  to  the  charge  of  vagueness.  By  it  the  jury 
were  explicitly  told  that  the  owner  of  the  lots  taken  by  the 
company  was  entitled  to  "just  compensation *'  therefor; 
and  that  just  compensation  meant  the  "  fair  market  value 
of  the  property  taken,  at  the  time  it  was  taken."  Further, 
that  the  jury  should  determine  this  value  "  from  the  testi- 
mony of  the  witnesses,"  and  that  "in  weighing  th'e  testi- 
mony of  these  Mritnesses,"  the  jury  "  should  consider  their 
ability  to  judge,  their  experience  in  the  matters  upon  whidi 
they  testify,  their  freedom  from  interest  in  the  event  of  the 
suit,  and  their  apparent  truthfulness,"  etc.  There  is  no- 
thing in  this  charge  to  complain  of.  If  the  company  de- 
sired a  more  explicit  instruction  upon  any  branch  of  the 
case,  the  judge  should  have  been  requested  to  give  it  No 
such  request  having  been  made,  the  presumption  is  that  it 
was  not  wished,  and  it  is  too  late  now  to  complain.  Com- 
plaint in  such  case  will  not  be  entertained. 

Another  instruction  complained  of,  and  the  one  which 
presents  the  principal  question  in  the  case,  is  that  given  by 
request  of  the  defendant  in  error,  by  which  the  jury  were 
told  that,  in  case  the  value  of  the  lots  was  found  by  them 
to  exceed  the  award  appealed  from,  they  should  allow  in- 
terest 01?  that  value  from  the  time  of  condemnation.  While 
*  there  is  some  little  diversity  in  the  ruling  of  different  courts 
upon  the  question  of  the  right  of  an  appellant  to  interest 
in  such  cases,  it  now  seems  to  be  firmly  settled  that,  under 
a  statifte  like  ours,  where,  notwithstanding  the  appeal,  the 
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company  may  occupy  the  land^  while  the  owner  may 
not  take  the  money,  deposited  under  the  award,  interest 
should  be  added  to  the  value  of  the  land  from  the  time  the 
owner  became  entitled  to  compensation.  See  Pierce  on 
Railroads,  220,  and  the  cases  there  cited.  The  cases  cited 
by  counsel  for  the  plaintiff  in  error  upon  this  point,  partic- 
ularly Concord  Railroad  v.  Gredy,  23  N.  H.,  237,  and 
Shattuck  V.  Wilton  JRaUroady  Id.,  269,  do  not  support  him 
In  his  position.  By  the  statute  under  which  these  two  cases 
were  decided,  in  case  of  appeal  from  an  award  of  damages 
for  right  of  way,  the  railroad  company  had  the  option, 
either  to  deposit  the  money  awarded  for  the  use  of  the  land 
owner,  or  to  give  security  for  the  costs  and  damages  that 
might  be  adjudged  on  the  appeal.  And,  if  a  deposit  were 
made,  the  land  owner  had  the  privilege  of  taking  it  with- 
out prejudice  to  his  appeal.  Under  these  provisions  it  was 
held  that,  if  a  deposit  of  the  amount  of  tlie  award  were 
made,  interest  was  allowable  only  on  what  was  finally  re- 
covered on  the  appeal  in  excess  of  the  deposit ;  if,  however, 
there  were  no  deposit,  but  the  company  elected  to  give  se- 
curity for  the  payment  of  the  costs  and  damages  finally  ad- 
judged, so  that  the  land  owner  could  not  have  the  use  of 
the  money,  then  interest  on  the  whole  amount  should  be 
given.  In  principle  those  decisions  seem  rather  to  uphold 
the  view  taken  by  the  court  below,  inasmuch  as  by  our 
statute  it  is  provided  that  the  deposit,  in  case  of  appeal, 
^^  shall  remain  in  the  hands  of  the  probate  judge  until  a 
final  decision  be  had,^'  so  that  it  is  legally  impossible  for 
the  owner,  although  deprived  of  his  land,  and  all  benefit 
of  a  possible  rise  in  its  value  during  the  delay,  to  have  the 
use  of  the  money  until  the  proceedings  under  the  appeal 
are  terminated.     [Comp.  Stat.,  150.] 

By  our  constitution  (Sec.  21  of  the  Bill  of  Rights),  it  is 
declared  that,  "  The  property  of  no  person  shall  be  taken 
or  damaged  for  public  use  without  just  compensation  there- 
for/'    Where,  as  in  this  case,  an  entire  tract  or  lot  of  land 
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is  taken^  ^^  just  oompensation  "  doubtless  means^  that  the 
owner  shall  have  its  fair  market  value  at  the  time  of  the 
taking  or  condemnation.  Fieroe  on  Railroads,  210.  But 
dan  it  with  reason  be  said  that  he  has  this  when,  during 
die  delay  incident  to  an  appeal,  he  is  deprived  both  of  the 
use  of  his  property,  and  of  its  value  ?  We  think  not.  The 
statute,  sec.  97,  oh.  16,  Comp.  Statutes,  provides  that  the 
damages  awarded  by  the  commissioners  shall  be  paid  to 
the  probate  judge,  for  the  use  of  the  land  owner,  at  any 
time  before  entering  thereon  for  the  purpose  of  constructing 
the  road,  so  that,  by  leaving  to  the  owner  the  use  of  the 
premises  during  the  pendency  of  the  appeal,  the  payment 
of  the  condemnation  money  may  be  deferred  until  the 
amount  is  finally  fixed  by  the  judgment  of  the  court,  and 
the  railroad  company  thus  saved  the  use  of  it. 

It  is  true,  as  claimed  by  counsel  for  the  plaintiff  in  error, 
that  there  is  a  hardship  in  requiring  the  payment  of  inter- 
est on  the  whole  amount  of  the  condemnation  money  when, 
diuring  the  time  for  which  it  is  computed,  a  large  portion 
thereof  has  been  lying  idle  in  the  custody  of  the  law.  But 
it  would  be  a  hardship  also  to  deprive  the  owner  of  the 
property  of  its  use  during  the  same  time  without  compen- 
sation therefor;  and  besides,  it  would  be  a  flagrant  viola- 
tion of  his  constitutional  right  to  a  ''just  compensation." 
In  such  case  we  think  a  nearer  approximation  to  exact  jus- 
tice is  reached  by  visiting  the  loss  upon  the  party  at  whose 
instance,  and  for  whose  benefit  it  was  incurred,  than  by  put^ 
ting  it  upon  the  one  whose  property  is  forcibly  taken  from 
him  for  the  benefit  of  othei's.  There  is  no  error  in  the 
matters  complained  of,  and  the  judgment  must  be  affirmed. 

Judgment  affiemed. 
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State,  ex  rel.  Kahoon,  v.  Knunpus. 


The  State,  ex  rel.  Frank  Kahoon,  v.  M.  Krumpto. 

1.  Property  Exempt  from  Execution.    A  debtor  who  is  the 

owner  of  a  house  which  he  occupies  as  a  homestead,  although 
incumbered  by  a  mortgage  for  all  it  is  worth,  is  not  entitled  to 
the  exemption  provided  for  by  sec.  521  of  the  code  of  dyil  pro- 
cedure. 

2.    :    OBDEBED  SOLD  UNDEB  ATTACHMENT.    The  property  of 

a  debtor  seized  in  attachment  and  ordered  to  be  sold  by  the  jndg- 

.  ment  of  a  court  having  jurisdiction  of  it,  cannot  be  released  as 
being  exempt  from  execution  as  provided  by  sees.  523  and  523 
of  the  code.    [Maxwell,  J.,  dissenting.] 
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Lake,  Ch.  J. 

A  peremptory  writ  of  mandamus  having  been  awarded 
on  an  ea;  parte  hearing  and  without  the  care  that  ought  to 
have  been  observed,  on  application  of  the  defendant  a  re- 
hearing was  ordered. 

The  application  for  the  writ  was  based  upon  the  refusal 
of  the  defendant,  as  constable,  to  proceed,  at  the  relator's 
request,  to  have  his  property  appraised,  and  that  which  was 
exempt  from  execution  ascertained  and  set  off  to  him,  as 
provided  by  sees.  521,  522,  and  523  of  the  code  of  civil 
procedure. 

The  first  of  these  sections  provides  that:  '^  All  heads  of 
families  who  have  neither  lands,  town  lots,  or  houses,  sub- 
ject to  exemption  as  a  homestead,  under  the  laws  of  this 
state,  shall  have  exempt  from  forced  sale  on  execution  the 
sum  of  five  hundred  dollars  in  personal  property."  In  his 
affidavit  for  the  writ  the  relator  admits  that  he  owns  a 
small  house  or  "shanty"  in  Omaha,  in  which  he  resides, 
but  which  is  mortgaged  for  its  full  value.  The  fact  of  it 
being  incumbered,  however,  does  not  take  from  it  the  char- 
acter of  a  house  or  homestead,  nor  render  it  subject  to  at- 
tachment or  sale  on  execution  against  his  will.  Clearly, 
therefore,  he  does  not^  by  his  showing,  bring  himself  within 
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the  class  of  persons  for  whom  the  five  hundred  dollars 
exemption  was  intended. 

But  there  is  another  equally  good  reason  why  the  writ 
ought  not  to  go  out.  The  property  which  it  is  sought  to 
have  released  is  not  held  by  the  defendant  under  execution, 
but  by  virtue  of  an  order  of  sale  duly  issued  in  an  attach- 
ment proceeding  from  a  court  of  competent  jurisdiction. 
It  is  in  the  custody  of  the  law,  and  under  the  solemn  judg- 
ment of  a  court,  and  so  long  as  that  judgment  stands  unre- 
versed it  is  entitled  to  our  respect  in  all  collateral  proceed- 
ings. When  the  property  was  seized  in  attachment,  if  the 
relator  claimed  and  desired  to  hold  it  as  exempt,  he  should 
have  brought  the  matter  to  the  attention  of  the  court  in 
whose  custody  it  was,  and  thus  have  obtained  its  release; 
or,  if  he  preferred  to  do  so,  he  could  at  any  time  before 
final  judgment  against  him  have  replevied  it  from  the 
officer  in  whose  possession  it  was.  In  principle,  this  case 
is  not  different  from  that  of  The  State,  ex  rel,,  v.  Sanford, 
12  Neb.,  425. 

For  these  reasons  our  former  order  allowing  the  writ 

must  be  vacated,  and  the  application  dismissed  at  the  costs 

of  the  relator. 

Writ  denijbd. 

Maxwell,  J.,  dissented  from  the  last  point. 


Jacob  E.  Markel  and  Thomas  Swobe,  plaintiffs  in 
ERROR,  V.  Joseph  Moudy,  et  al.,  defendants  in 
error. 

1.  Deceit:  damages  foe:  evidence.  In  an  action  for  deceit 
in  the  sale  of  a  railroad  eating-house,  fixtures,  furniture,  and 
the  business  of  keeping  it,  aa  a  whole,  and  for  a  single  unappor- 
tionable  consideration,  the  value  of  the  house,  etc.,  estimated 
separately  from  the  business,  and  without  reference  to  it,  is  not 
a  proper  basis  for  computing  the  damages.  The  value  of  the 
business  also  should  be  included. 
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2.  BailroadEating-Hoose:    beceiftsof.    In  estimating  the 

probable  receipts  of  a  railroad  eating-house,  the  amount  of  travel 
oyer  the  road  is  material,  if  accompanied  by  evidence  as  to  the 
facilities  afforded  to  passengers,  by  the  stoppage  of  trains,  to  pat- 
ronize the  house. 

3.  Witness :    gboss  examikation  or.    A  witness  called  to  esti- 

mate the  value  of  property,  fixed  it  at  (3,000.  On  his  cross- 
examination  it  was  offered  to  prove  by  him  that,  as  an  insurance 
agent,  he  had  offered  and  written  a  policy  of  insurance  upon 
the  same  property  at  a  valuation  of  $4)000,  but  the  offer  was 
rejected.    Held,  error. 

4.    :    .    Statements  or  admissions  made  by  a  witness 

out  of  court  in  conflict  with  his  testimony  on  the  trial,  may  be 
^own  on  cross  examination.    Rule  applied. 

Error  to  the  district  court  for  Dodge  county.  Tried 
below  before  Post,  J. 

W,  H,  Munger,  for  plaintiffs  in  error. 

N,  H.  Bell  for  defendants  in  error. 

« 

Lake,  Ch.  J. 

This  is  a  proceeding  in  error  to  reverse  a  judgment  of 
the  district  court  for  Dodge  county. 

The  defendants  in  error  were  plainti&  below,  and  their 
cause  of  action  as  made  by  the  petition  was  deceit  in  the 
sale  to  them  by  the  plaintiffs  in  error  of  an  eating-house, 
fixtures  and  furniture,  together  with  the  business  of  keep- 
ing the  same,  in  Fremont,  on  the  line  of  the  Union  Pacific 
railroad. 

The  questions  presented  for  our  present  consideration 
arose  on  the  trial  before  a  jury,  and  are  in  many  respects 
similar  to  some  of  those  decided  in  Markel  v.  Moudy,  11 
Xeb.,  213. 

Perhaps  we  were  not  quite  so  explicit  in  deciding  that 
case  as  we  ought  to  have  been  in  the  matter  of  the  proper 
mode  of  valuing  the  property  as  a  basis  for  estimating  dam- 
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ages,  if  any  there  were,  which  the  Moudys  were  entitled  to 
recover.  We  there  simply  stated,  in  general  terms,  the 
rule  to  be  "  the  difference,  if  any,  between  the  price  paid 
for  the  property  and  its  actual  value  at  the  time  of  the  pur- 
chase," which  "must  be  ascertained  from  the  testimony  of 
witnesses  competent  to  judge  of  it."  By  this,  however, 
we  by  no  means  intended  to  be  understood  as  holding,  or 
even  intimating,  that  the  value  of  the  house  could  be  taken 
without  reference  to  the  business  for  which  it  was  specially 
intended,  and  which  it  is  settled  by  the  pleading  was  in- 
cluded within  the  purchase  as  an  entire  property. 

The  house  was  intended,  bought,  and  used,  solely  for  the 
purpose  of  conducting  in  it  the  business  of  keeping  a  rail- 
rood  eating-house  at  the  place  where  it  stood.  For  this 
^^trticular  purpose,  it  is  reasonable  to  presume  that  it  had 
a  peculiar  value,  while  for  any  other,  or  disconnected  en- 
tirely from  that  business,  and  considered  as  an  "old  build- 
ing," as  it  was  by  the  witnesses,  it  probably  had  compara- 
tively little.  Therefore,  upon  the  question  of  the  value  of 
the  property  purchased,  the  defendant  in  error  should  have 
been  required  to  produce  witnesses  having  some  knowledge 
of  such  business,  and  of  the  adaptiveness  of  the  house  and 
fixtures  to  that  business,  and  thus  have  had  its  value  fairly 
estimated  as  a  whole.  This,  however,  was  not  done.  The 
witnesses  called,  not  only  did  not  profess  to  have  a  knowl- 
edge of  this  business,  but,  judging  from  their  avocations, 
they  being  carpenters  merely,  evidently  had  none  which 
could  aid  the  jury  in  reaching  a  just  conclusion.  And 
these  witnesses  were  permitted,  against  objection,  to  give 
their  opinions  as  to  the  value  of  the  house  alone,  as  "an 
old  building"  and  without  the  least  reference  whatever  to 
the  business  carried  on  in  it.  As  showing  the  necessary 
connection  of  the  business  of  keeping  the  eating-house  with 
the  house  itself,  it  is  only  necessary  to  refer  to  the  last 
charging  paragraph  of  the  petition,  which  is  in  these  words: 
"  And  that  said  personal  property  (referring  to  the  house, 
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fixtures  and  furaiture^)  and  business  (iforesaid,  at  the  time 
of  said  sale  and  purchase^  and  ever  since^  have  been  with- 
out benefit  or  value  to  said  plaintifi^^  and  utterly  worth- 
less^ whereby  the  plaintiffs  have  sustained  damage^  as  they 
aver^  to  the  amount  of  eight  thousand  dollars.'^     This  was 
denied  in  the  answer. 

The  matter  in  issue  being,  then,  the  alleged  worthless- 
ness  of  the  "personal  property  and  business,'*  which  was 
purchased  as  a  whole,  for  a  single  and  unapportionable  con-< 
sideration,  the  absolute  necessity  of  including  that  business 
in  estimating  the  value  of  the  purchase  is  apparent.  Yet, 
notwithstanding  this,  not  a  single  witness  was  called  on  the 
part  of  tlie  defendant  in  error  as  to  what  the  tangible  prop- 
erty and  business,  taken  together  as  a  unit,  was  really 
worth.  Tliis  want  of  evidence  as  to  the  value  of  the  busi- 
ness included  in  the  sale  renders  the  verdict  erroneous  for 
want  of  evidence  to  support  it. 

It  is  assigned  for  error  that  testimony  was  admitted  against 
objection  as  to  the  comparative  amount  of  travel  over  the 
Union  Pacific  road  during  the  years  1876, 1877,  and  1878. 
This  testimony  would  have  been  material  and  entirely  com- 
petent if  it  had  been  followed  by  a  showing  that  opportu- 
nity was  given,  by  the  stoppage  of  trains,  during  the  time 
the  Moudys  were  there,  for  the  passengers  upon  them  to 
patronize  the  house.  We  find,  however,  that  as  to  the 
stoppage  of  passenger  trains  during  the  time  in  question 
there  is  a  total  want  of  evidence,  so  that  the  amount  of 
travel  over  the  road  was  wholly  immaterial. 

And  while  upon  this  matter,  we  may  as  well  dispose  of 
another  question  intimately  connected  with  the  stoppage 
of  trains,  and  raised  by  a  part  of  the  fifth  instruction  given 
to  the  jury. 

The  allied  deceit  in  making  the  sale  consisted  of  certain 
false  statements  respecting  the  sellers'  receipts  from  the 
business  during  the  time  they  had  conducted  it.  There 
was  no  complaint  as  to  the  house^  fixtures^  or  furniture. 
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No  nuBrepreeentations  are  charged  to  have  been  made  as  to 
them.  As  tending  to  prove  that  the  alleged  representa- 
tions^ if  made^  were  false,  the  defendants  in  error  sought  to 
show,  and  this  was  proper,  that  under  equally  favorable 
circumstances  to  those  of  the  year  preceding  their  purchase 
the  receipts  from  the  business  were  very  much  less  than 
Markel  had  represented  them  to  have  been  while  he  and 
his  partner  conducted  it. 

Upon  this  point,  the  fifth  instruction  was  given,  in  which 
this  language  was  used :  "  If  you  find  from  the  evidence 
that  the  house  was  as  well  kept  by  plaintifi&  as  it  had  been 
by  the  defendants  before  plaintiffs  took  it;  and  if  you  find 
that  the  circumstances,  such  as  the  running  and  stoppage  of 
trains,  the  amount  of  travel,  etc.,  were  as  favorable  for  tlie 
plaintiffs  as  they  had  been  for  the  defendants  while  they 
were  conducting  the  business;  *  *  *  that  under  such 
circumstances  the  plaintiffs  could  only  receive  an  average 
of  $46.10  per  day  *  *  *  such  facts  would  be  compe- 
tent to  consider  as  tending  to  prove  that  Markel  &  Co.  did 
not,  while  they  were  in  charge  of  the  house,  receive  the 
siun  of  $60  or  $65  per  day.'' 

This  instruction  was  upon  a  very  material  branch  of  the 
case,  and  it  erroneously,  as  we  think,  gave  the  jury  to  un- 
derstand that  there  was  evidence  before  them  from  which 
they  could  properly  find  that,  in  the  matter  of  the  stoppage 
of  trains,  the  Moudys  were  as  favorably  circumstanced  as 
Markel  &  Co.  had  been,  when  in  fact  there  was  none  what- 
ever. There  was  evidence  to  the  effect  that  travel  over 
the  road  was  as  extensive  after  the  sale  to  the  Moudys  as 
it  had  been  before,  and  it  is  quite  likely  that,  from  this 
fact  alone,  in  view  of  the  court's  instruction,  the  jury  may 
have  inferred  that  the  trains  were  run  as  favorably  for 
them  as  they  had  been  for  Markel  &  Co.  But  they  had 
no  right  to  do  so.  The  plan  upon  which  trains  were  run, 
their  rules  of  stoppage,  and  the  opportunity  afforded  to 
passengers  for  taking  meals  at  this  particular  station  were 
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all  susceptible  of  clear  proof^  and  it  ought  to  have  been 
made.  The  error  of  this  instruction  is  sufficient  ground 
for  a  new  trial.  Meredith  v.  Kennard,  1  Neb.,  312.  Meyer 
V,  Midland  Padfio  R.  Co.,  2  Id.,  319.  Newton  Wagon  Go. 
V.  Diersy  10  Id.,  285.  OUy  of  Orde  v.  Ohilda,  11  Id.,  252. 
Sheldon  v.  WiUiam8,  Id.,  272. 

Several  errors  are  complained  of  in  the  rulings  of  the 
judge  upon  the  admissibility  of  evidence.  Some  of  these 
which  seem  to  be  of  importance  we  will  notice. 

Check  Toncray,  a  witness  called  by  the  defendants  in 
error  to  testify  as  to  the  value  of  the  building  and  fixtures, 
had  fixed  it  at  $3,000.  On  his  cross-examination  it  was 
proposed  to  show,  and  a  question  to  that  end  was  put  to 
him,  that,  as  an  insurance  agent,  he  had  offered  to  place, 
and  had  actually  written  a  policy  of  insurance  upon  it  at  a 
valuation  of  $4,000,  but  it  was  rejected.  We  think  this 
ruling  was  clearly  erroneous.  The  proposed  testimony  was 
material  and  competent  as  tending  to  discredit  the  valuation 
put  upon  the  property  in  his  testimony  in  chief.  It  was 
admissible  upon  the  same  principle  that  permits  statements 
made  by  the  witness  out  of  court  different  from  what  he 
had  testified  at  the  trial  to  be  shown.  1  Greenleaf  on  Ev., 
sec.  462.  The  value  of  the  proposed  testimony  as  tending 
to  discredit  the  witness  rests  upon  the  very  reasonable  pre- 
sumption that  he  would  not,  in  the  very  important  matter 
of  taking  an  insurance  risk,  value  the  property  higher  than 
what  he  really  believed  it  to  be  worth. 

Again,  on  the  cross  examination  of  Joseph  Moudy,  one 
of  the  parties  to  the  suit,  M'ho  had  testified  in  chief  in  sup- 
port of  the  alleged  unprofitableness  of  the  business,  he  was 
shown  the  following  notice,  which  he  admitted  was  given 
by  himself:  "  jPbr  Sale, — Railroad  eating-house,  with  fur- 
niture and  good  will,  on  line  of  Union  Pacific  B.  B.  in 
Nebraska;  regular  eating-house  for  all  trains;  large  trains 
and  large  profits;  terms,  part  cash  and  part  on  time.  For 
particulars,  address  J.  Moudy,  Fremont,  Neb/'    Thereupon 
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it  was  offered  in  evidence,  but  the  court  excluded  it  on  an 
objection  made  by  the  defendants  in  error  that  it  was  "ir- 
relevant, incompetent,  and  not  proper  cross  examination/^ 
This  was  error.  The  notice  was  certainly  admissible  over 
this  objection.  It  was  a  concession  by  the  witness,  made 
oat  of  court,  and  in  conflict  with  th6  testimony  he  had 
given  to  the  jury.  It  was  the  right  of  the  plainti£&  in 
error  to  have  the  notice  itself  go  hand  in  hand  with  the  ad- 
mission of  the  witness  that  he  had  given  it.  The  judgment 
must  be  reversed  and  a  new  trial  granted. 

,    i  Bevebsed  and  bemanded. 


at  "8/ 

_y   387/ 
J3    2^1 

JLJ99I  Chables  H.  Foldek,  plaintiff  in  error,  v.  The 
Jl  ^1  State  of  Nebraska,  defendant  in  error. 

1.  Lease.    A  leaae  is  "  properly  a  oonveyance  of  any  lands  or  tene- 

ments (nsnally  in  oonsideiation  of  rent  or  other  annual  recom- 
pense) made  for  life,  for  years,  or  at  will.  Renl^  properly 
speaking,  is  not  essential  to  a  valid  lease  of  land. 

2.  Forgery:    trrrESiKO and publishino.    To ntter and pablish 

an  instmment  alleged  to  have  been  forged,  "is  to  declare  or 
assert,  directly  or  indirectly,  by  words  or  actions,  that  it  is 
good."    Rnle  applied. 

3.  Immaterial  Error.    An  immaterial  error,  or  one  which  could 

not  have  prejudiced  the  prisoner,  is  not  a  gronnd  for  a  new  triaL 

4.  Presence  of  Prisoner  at  Trial.    The  presence  of  a  prisoner 

at  his  trial  being  once  ^own  by  the  record  wiU  be  presumed  to 
have  continued  to  the  end  unless  the  contrary  be  made  to 
appear. 

Error  to  the  district  court  for  Fillmore  county.    Tried 

below  before  Weaver,  J. 

* 
John  P.  Mdule,  for  plaintiff  in  error. 


JULY  TERM,  1882.  329 

Folden  y.  State. 

1.  The  fabricated  writing  was  invalid  as  a  lease  within 
the  meaning  of  the  statute.  Comp.  Stat.^  sec.  1;  chap.  73. 
Definition  of  lease.  1  Hilliard  on  Real  Property,  261, 
sec.  2.  Definition  of  rent.  2  Bouvier  Die,  437.  There 
is  no  rent  stipulated  for  here.  The  agreement  is  to  quit 
claim  an  interest  in  the  premises  in  consideration  of  a  cer- 
tain amount  of  wheat  and  com.  If  the  pretended  lease  is 
not  valid  in  law  as  a  lease,  it  is  not  the  subject  of  forgery. 
Clarke  v.  The  State  of  Ohio,  8  Ohio  State,  630.  Wharton 
on  Criminal  Law,  vol.  2,  sec.  1444.  John  v.  The  StaJte^  23 
Wis.,  506.     Roode  r.  The  State,  6  Neb.,  174. 

2.  The  verdict  is  not  sustained  by  the  evidence.  The 
lease  is  dated  March  1,  1881,  at  which  time  Folden  was 
the  owner  of  and  in  possession  of  the  premises.  Story  pur- 
chased Folden's  interest  March  22,  and  there  is  no  proof  of 
an  uttering  of  the  lease  after  that  date. 

3.  The  record  should  show  aflBrmatively  that  the  de- 
fendant was  in  court  when  the  verdict  was  brought  in  by 
the  jury.    Burley  v.  The  State,  1  Neb.,  391. 


O.  J.  DUworih,  Attorney  General,  and  W.  H,  Morris, 
District  Attorney,  for  the  State,  cited  Dodge  v.  The  People, 
4  Neb.,  227. 

Lake,  Ch.  J. 

The  prisoner  was  indicted,  tried,  convicted  and  sentenced 
for  the  crime  of  forging  a  lease  from  one  Joseph  Story  to 
himself.  A  demurrer  was  interposed  to  the  indictment,  on 
the  ground  that  the  instrument  alleged  to  have  been  forged 
was  not  a  lease.  The  demurrer  was  overruled,  and  the 
overruling  of  it  is  the  first  error  complained  of. 

The  instrument  was  clearly  a  lease,  which  is  *'  properly 
a  conveyance  of  any  lands  or  tenements  (usually  in  consid- 
eration of  rent,  or  other  annual  recompense),  made  for  life, 
for  years,  or  at  will.''  *  *  *  *  « Though  no  formal 
words  are  requisite  to  a  lease  at  common  law^  the  usual 
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words  of  operation  in  it  are  ^demise,  gf^^nt,  and  to  farm  let, 
dimisi,  oonoessiy  et  adfirmam  tradidV  "  1  Brown  &Had- 
ley^s  Com.,  Am.  ed.,  744. 

Referring  to  the  instrument  in  question,  we  find  that  it 
comes  fully  up  to  this  requii-ement.  By  its  express  terms 
the  nominal  lessor,  Joseph  Story,  "in  consideration  of  the 
covenants  of  the  said  party  of  the  second  part,"  (the  pris- 
oner) does  lease  to  him  the  premises  described,  "from  the 
first  day  of  March,  1881,  to  the  first  day  of  December, 
1881."  While  it  is  true  that  the  consideration  mentioned 
does  not  fall  within  what  is  conmionly  understood  by  the 
term  rent,  that  is  not  at  all  important.  Bent,  properly 
speaking,  is  not  essential  to  a  valid  lease  of  land.  1 
Washburn  on  Real  Property,  *292.  As  expressed  in  the 
instrument  itself,  the  "consideration  of  the  leasing  of  the 
premises  as  above  set  forth"  was,  that  the  prisoner  should 
"  quit  claim  his  interest  to  said  premises ;"  but  as  to  what 
that  interest  was  understood  to  be,  we  are  unadvised.' 
However,  let  the  consideration  from  the  lessee  be  what  it 
may,  the  obligation  imposed  upon  Storj^  by  the  plain  terms 
of  the  instrument,  was  that  of  lessor  and  nothing  else. 

But  it  is  claimed  further,  that  the  evidence  as  to  the 
uttering  and  publishing  of  the  instrument  was  insufficient. 
"  To  utter  and  publish  an  instrument,  is  to  declare  or  as- 
sert, directly  or  indirectly,  by  words  or  actions,  that  it  is 
good."  Whar.  Am.  Crim.  Law,  339.  All  this  the  pris- 
oner did  of  this  instrument,  as  a  brief  reference  to  the  evi- 
dence will  show. 

W.  A.  Folden,  a  witness  called  by  the  prisoner,  testified 
that  he  drew  up  the  lease  at  his  request.  The  prisoner 
then  took  it  and  went  away.  It  is  shown,  too,  by  the  tes- 
timony of  several  witnesses,  including  the  prisoner  himself, 
that  he  had  the  lease  in  his  possession  afler  it  purported  to 
be  signed  by  Story,  and  claimed  rights  under  it.  He  even 
testified  that  he  saw  Story  sign  it  And  David  S.  Robin- 
son^ called  by  the  state^  swore  that  the  prisoner  came  to 
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him  with  the  lease  and  wanted  to  oommenoe  a  suit  against 
William  Lipincott  for  trespass  on  the  land  described  in  it. 
Upon  Robinson  expressing  the  opinion^  as  justice  of  the 
peace,  we  suppose,  that  the  lease  was  not  "complete ''  for 
want  of  a  witness  and  acknowledgment,  the  prisoner  as- 
serted its  sufficiency  by  saying  "he  had  a  counsel  on  that, 
and  it  was  all  righf  And  this  witness,  in  answer  to  the 
question:  "State  as  near  as  you  can  the  exact  language 
he  (the  prisoner)  used,*'  said :  "I  think  he  said  that  Story 
had  been  over  there  and  denied  the  lease ;  and  he  claimed 
he  had  a  lease,  and  wanted  to  sue  Lipincott  for  trespass  on 
the  land." 

It  is  also  claimed  that  the  court  erred  in  refusing  to  sus- 
tain objections  made  on  behalf  of  the  prisoner  to  several 
questions  put  to  him  on  his  cross-examination.  These 
questions  were  in  effect,  whether  he  had,  on  certain  occa- 
sions, said  that  he  did  not  sign  Story^s  "name  to  the  lease, 
and  Story  would  have  trouble  in  proving  who  did  it? " 
His  answers  were,  that  he  had  not. 

These  questions  ought  certainly  to  have  been  rejected. 
They  were  neither  proper  cross-examination^  nor  compe- 
tent for  any  other  purpose  tliat  we  are  aware  of.  They 
neither  sought  to  contradict  anything  called  out  by  the  di- 
rect examination,  nor  to  lay  a  foundation  for  impeachment. 
The  assertion  of  the  prisoner  upon  the  witness  stand  was, 
that  Story  signed  the  lease  himself,  and  he  saw  him  do  it. 
To  have  had  him  admit,  or  to  have  proved  that  he  had 
said  he  did  not  sign  Story^s  name  to  it,  would  have  been 
in  entire  harmony  with  that  assertion.  It  would  have  ben- 
efitted rather  than  injured  him.  Therefore,  although  these 
questions  were  erroneously  admitted,  inasmuch  as  neither 
they  nor  the  answers  to  them  could  possibly  have  preju- 
diced the  prisoner,  the  error  is  not  a  sufficient  ground  for  a 
new  trial. 

Still  another  error  alleged  is,  that  the  court  permitted 
the  jury  to  use  a  magnifying  glass,  produced  by  counsel 
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for  the  state,  but  not  offered  in  evidence,  in  examining  the 
signature  alleged  to  have  been  forged.  To  this,  it  is  a  suf- 
ficient answer  to  say,  that  there  is  nothing  in  the  bill  of  ex- 
ceptions to  show  that  a  magnifying  glass  was  either  used 
or  produced  in  court,  so  that  no  foundation  exists  for  the 
objection. 

And,  lastly,  it  is  urged  that  the  record  fails  to  show  af- 
firmatively that  the  prisoner  was  present  in  court  when  the 
jury  brought  in  their  verdict.  This  point  was  not  made 
in  the  motion  for  a  new  trial,  and  therefore,  even  if  it  could 
otherwise  be  regarded  as  fatal  to  the  judgment,  it  is  too 
late  to  raise  it  now.  Dodge  v.  The  People^  4  Neb.,  220. 
The  recprd,  however,  does  show  that  the  prisoner  was  duly 
arraigned,  and  plead  to  the  indictment ;  that  he  \vas  pres- 
ent at  the  impaneling  of  the  jury  who  tried  him,  and 
gave  his  own  testimony  as  a  witness  before  them.  With 
these  facts,  it  would  be  altogether  unreasonable  to  presume 
from  the  mere  silence  of  the  record  on  that  point,  that  he 
was  absent  when  the  verdict  was  received  by  the  court. 
Where  the  record  once  shows  the  presence  of  the  prisoner 
at  his  trial,  it  will  be  presumed  to  have  continued  to  the 
end  unless  the  contrary  is  affirmatively  shown.  The  pre- 
sumption is,  rather,  that  the  trial  court  did  its  duty,  than 
that  it  did  not.  We  see  no  error  in  the  record  that  calls 
for  a  new  trial,  and  the  judgment  must  be  affirmed. 

Judgment  afpikmed. 


John  Dunbak,  plaintiff  in  error,  v.  B.  B.  Briggs, 

defendant  in  error. 

• 
1.    Evidence :    sufficiency  of.    When,  on  proceedings  in  error, 
the  evidence  is  found  to  be  clearly  insufficient  to  support  the 
yerdict,  a  new  trial  will  be  ordered.    Evidence  in  this  case  ex- 
amined and  found  to  faU  within  this  rule. 


J 
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2.  Opinion  of  Witness.    A  witness  who  had  answered  that  he 

knew  only  a  portion  of  a  lot  of  horses,  was  asked  to  giye  his 
opinion  of  the  value  of  the  entire  lot.  Hddf  That  he  was  not 
qualified  to  answer  the  question. 

3.  Circumstantial  Evidence.    Circumstances  having  a  ten- 

dency to  establish  a  &ct  in  dispute,  Heldf  Admissible  in  evi- 
dence. 

4.  Instruction  to  Jury.    The  want  of  precision  of  expression  in 

charging  a  jury  is  not  a  sufficient  ground  for  setting  aside  the 
verdict  where  there  is  no  reason  to  believe  they  were  misled 
by  it. 

Error  to  the  district  court  for  Gage  county.  It  was 
a  suit  upon  a  promissory  note,  for  $900.00,  given  by  Dun- 
bar, for  thirty-nine  head  of  Texas  ponies,  dated  July  28th, 
1879,  and  due  ninety  days  after  date.  The  Texas  ponies 
for  which  the  note  was^ given  were  bought  of  Briggs,  and 
the  note  made  jmyable  to  the  order  of  Briggs.  The  an- 
swer admits  the  making  and  delivery  of  the  note  to  Briggs, 
and  sets  up  as  a  defense,  that  the  note  was  given  for  the 
purchase  price  of  thirty-nine  head  of  Texas  horses,  and 
that  Briggs  knew  at  the  time  of  said  sale  the  Texas  horses 
so  bought  were  to  be  turned  in  with  a  large  number  of 
other  horses,  owned  at  that  time  by  Dunbar,  which  horses 
were  sound  and  free  from  disease.  That  Briggs  warranted 
the  Texas  horses  bought  of  him,  and  for  which  the  note 
was  given,  sound  and  free  from  disease,  and  that  Dunbar 
gave  his  note  for  Texas  horses,  and  purchased  the  same  on 
the  faith  of  said  warranty  and  guarantee  that  said  horses 
were  sound.  That  said  horses  were  in  fact  unsound  and 
diseased  at  the  time  of  said  purchase,  and  were  in  fact  dis- 
eased with  the  mange  or  Texas  itch.  That  Dunbar,  rely- 
ing upon  the  warranty  that  said  horses  were  sound,  turned 
said  Texas  ponies  or  horses  in  with  his  herd,  and  they  com- 
municated the  disease  to  hLs  herd  of  American  horses,  and 
he  was  damaged  thereby  in  the  sum  of  $10,000.00.  These 
Texas  horses,  bought  of  Briggs,  all  died  of  the  mange  or 
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Texas  itch,  and  one  hundred  head  of  other  horses  in  the 
herd  took  the  disease  and  died.  To  this  answer  there  was 
a  reply.  The  case  was  tried  in  the  Gage  county  district 
court,  before  Weaver,  J.,  and  a  jury.  The  verdict  of  the 
jury  was  in  favor  of  the  plaintiff  below,  Briggs,  for  the 
amount  of  the  note  and  interest,  and  judgment  accordingly. 
The  court  instructed  the  jury  as  follows : 

"The  plaintiff  brings  this  suit  to  recover  on  a  promis- 
sory note  for  nine  hundred  dollars,  together  with  interest 
on  the  same  since  maturity.  The  execution  of  .the  note  is 
admitted  by  the  defendant,  Dunbar,  so  that,  unless  by  rea- 
son of  the  defendant  establishing  his  counter  claim,  the 
plaintiff  would  be  entitled  to  recover  the  full  amount  of  the 
nine  hundred  dollars,  together  with  interest  on  the  same  at 
seven  per  cent  per  annum  from  the  time  of  its  maturity.'' 

O.  P.  Mason,  for  plaintiff  in  error. 

Bush  &  Richards  and  Hurley  &  Graiie,  for  defendant 
in  error. 

Lake,  Ch.  J. 

We  do  not  care  to  refer  at  length  to  the  voluminous  ev- 
idence contained  in  the  bill  of  exceptions,  nor  would  it  be 
of  any  profit  to  do  so.  We  have  read  it  with  care,  and  are 
forced  to  the  conclusion  that  it  does  not  sustain  the  finding 
of  the  jury  upon  it.  The  verdict  being  clearly  against  the 
weight  of  the  evidence,  as  we  have  frequently  held,  is  a 
sufficient  reason  for  giving  a  new  trial. 

Dunbar's  defense  to  the  note  on  which  he  was  sued  rested 
upon  the  establishment  of  three  facts  only.  These  were 
set  out  in  his  answer  to  the  petition,  and  were,  first,  a  war- 
ranty by  Briggs  of  the  soundness  of  the  horses  for  which  it 
was  given;  second,  that  the  horses  were  unsound;  and  tfdrd, 
that  by  reason  of  their  unsoundness  he  was  damaged. 

As  to  the  fact  of  a  warranty  having  been  given,  and  that 
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it  was  an  inducement  to  the  purchase,  there  is  not  room  for 
doubt,  if  any  reliance  can  be  placed  on  human  testimony. 
It  is  positively  affirmed  by  the  uncontradicted  testimony  of 
four  witnesses  who  seem  to  be  wholly  uninterested,  and  en- 
tirely credible.  It  is  true  that  Briggs  swore  that  he  had 
no  recollection  of  having  given  a  warranty,  and  does  not 
think  he  did.  But  this  sort  of  denial,  coming,  too,  as  it  does 
from  a  party  so  greatly  interested,  cannot  be  received  as 
sufficient  to  counterbalance  the  testimony  there  is  against  it. 

Then  as  to  the  fact  of  the  horses,  or  at  least  some  of 
them,  being  unsound  and  afflicted  with  what  was  conceded 
on  all  hands  to  have  been  a  veiy  troublesome  and  danger- 
ous disease,  and  known  as  the  "mange  or  Texas  itch,'^  the 
evidence  was,  as  it  seems  to  us,  equally  conclusive.  It  is 
true  that  Briggs  himself,  and  also  several  witnesses  who 
had  in  various  ways  been  connected  with  the  herd  for  him, 
testified  that  so  far  as  they  knew,  or  had  observed,  the 
horses  were  not  diseased.  But,  opposed  to  this,  which  at 
best  is  not  a  veiy  satisfactory  sort  of  evidence  on  the  ques- 
tion, there  is  the  testimony  of  four  or  five  witnesses  who 
swear  positively  that  the  signs  of  this  disease  were  manifest 
on  the  very  next  day,  or  very  soon  after  the  purchase  was 
completed. 

One  of  these  witnesses,  Ira  Waldo,  testified  that,  "  These 
Briggs  ponies  were  taken  directly  from  Emory's  yard  to 
the  herd.  Ed.  Blackman  had  charge  of  them.  I  first  ob- 
served the  disease  the  next  day  after  the  herd  was  taken 
there  from  Emory's  yard.  The  horse  was  of  a  darkish 
color,  sorrel  I  called  her — some  would  call  her  a  chestnut 
sorrel.  She  came  from  the  Briggs  herd,  one  of  those  took 
out  the  day  before.  I  noticed  she  looked  rough  and  bad." 
*****  "We  caught  her  right  away 
and  examined  her,  and  found  ^there  was  little  bunches  on 
her — little  scabs  on  her  neck  and  back  of  her  fore  legs : 
and  she  was  inclined  to  bite  herself;  she  seemed  to  itch, 
and  scratched  herself.    There  was  a  place  where  the  hair 
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was  a  little  off;  the  hair  was  starting.  We  notioed  it  the 
next  day  after  she  was  taken  there  to  the  herd.  Blaekman 
was  with  me  when  this  was  observed.  I  did  not  know 
what  it  was ;  I  had  never  seen  anything  of  the  disease  be- 
fore. It  kept  spreading  on  that  horse  until  she  was  pretty 
near  hairless^  and  these  little  bunches  kept  coming  out 
until  it  got  all  over  her,  and  got  on  a  scale  almost  like  the 
itch.''  *  *  *  « It  finally  killed  her  in  the  end." 
This  witness  further  says,  that  on  the  return  of  Dunbar 
from  New  York,  about  four  weeks  after  the  purchase,  "  I 
told  him  there  was  something  wrong,  and  we  went  out  to 
the  herd  and  caught  two  or  three,  I  think,  and  examined 
them.  They  had  the  Texas  itch,  or  mange.  I  did  not 
know  at  the  time  what  to  call  it.  I  call  it  Texas  itch 
now.''  This  testimony  is  supplemented  by  that  of  at  least 
four  other  witnesses  to  the  same  effect  pbstantially,  thus 
making  it  very  clear  that  the  horses  must  have  been  in- 
fected with  the  disease  of  which  they  all  or  nearly  all  died, 
at  the  time  Briggs  sold  them ;  although  he  may  have  been, 
and  probably  was,  wholly  unaware  of  it. 

As  to  the  third  fact  upon  which  Dunbar  rested  his  de- 
fense, viz.,  that  he  sustained  damage,  that  follows  as  a  nec- 
essary sequence,  from  the  establishment  of  the  other  two. 
That  the  damage  was  not  merely  nominal,  but  considerable 
in  amount,  was  abundantly  shown  by  the  testimony  on 
that  point,  to  which,  however,  we  need  not  r^fer. 

It  is  also  claimed  that  the  court  erred  in  certain  rulings 
on  the  admissibility  of  testimony.  We  have  examined 
those  points  which  seem  to  be  most  plausible  with  the  fol- 
lowing result : 

The  witness,  Waldo,  was  asked  to  give  his  opinion  of 
the  value  of  the  entire  "lot "  of  horses  that  had  died.  The 
question  was  objected  to  for  this,  among  other  reasons,  viz., 
tfiat  the  witness  was  "not  qualified"  to  give  an  opinion  on 
the  subject.  This  was  true,  for  he  had  just  sworn  that  he 
knew  only  "a  portion  of  the  horses," 
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John  Dunbar,  the  plaintiff  in  error,  was  asked  if  he  ever 
knew  or  heard  ^^  of  this  disease  in  this  county  until  this 
herd  of  horses  came  here?"  This  was  ruled  out  We 
think  the  inquiry  was  certainly  proper.  Dunbar,  as  was 
shown,  was  a  dealer  in  horses,  and  must  have  had  consid- 
erable acquaintance  with  their  prevailing  diseases  in  that 
locality.  And  if  it  were  a  fact  that  this  particular  ailment, 
which  was  shown  to  be  infectious,  had  not  been  observed 
by  him  or  others  until  the  arrival  of  the  Briggs  herd,  in 
which  it  was  first  discovered,  the  conclusion  that  that  herd 
brought  it  there  would  not,  it  seems  to  us,  be  unreasona- 
ble. This  sort  of  evidence,  it  is  true,  is  not  direct  to  the 
point  that  these  horses  were  diseased  when  Briggs  sold 
them ;  but  it  was  admissible,  nevertheless,  as  a  circumstance 
tending  in  some  degree  to  the  establishment  of  that  fact. 

The  admission  of  considerable  testimony  as  to  the  condi- 
tion and  health  of  the  horses,  from  witnesses  having  knowl- 
edge of  them  to  some  extent  from  the  time  Briggs  pur- 
chased them  in  Texas  to  the  time  he  sold  them,  was  ob- 
jected to.  We  see  nothing,  however,  in  the  several  rulings 
of  the  court  in  this  particular  that  calls  for  correction. 

The  first  of  the  instructions  given  to  the  jury  upon  the 
judge^s  own  motion,  is  assigned  for  error.  The  use  of  the 
term  counter-claim  seems  to  be  the  objectionable  feature 
which  it  possesses.  This  term  was  here  used  for  the  pur- 
pose, evidently,  of  designating  the  entire  defense  made  by 
the  answer,  rather  than  as  indicating  a  part  of  it  And  so 
we  think  the  jury  mast  have  understood  it.  Even  if  the 
utmost  precision  of  expression  be  not  observed  in  an  in- 
struction, so  long  as  there  is  no  reason  for  believing  that  it 
misled  the  jury,  the  verdict  should  not  be  disturbed  on  that 
account.  And  this  remark  is  also  applicable  to  the  other 
instructions  complained  of,  given  at  the  request  of  the  de- 
fendant in  error.  The  judgment  is  reversed  and  the  cause 
remanded  for  a  new  trial. 

Reversed  akb  bemakbed, 
24 
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GUSTAVE  SpITZNAOLB,  PLAHrriFP  IN  ERROR,  V.  ChHIB- 
TINA  YaNHESSCH  AND  OTHERS^  D£FENDA>'T6  IK 
ERROR. 

1.  Deed:    acknowledgmsnt :    cebtificate  of.    A  certificate 

of  acknowledgment  to  a  deed,  which  showed  simply  that  the 
grantors  appeared  before  the  officer  taking  it  '*and  acknowl- 
edged that  they  execated  the  same/'  Held,  invalid. 

2.    :    :    .    The  certificate  must  show  that  the 

execution  of  the  deed  is  *'  voluntary  *'  on  the  part  of  the  grantor. 

3.    :    :    .    A  certificate  of  acknowledgment,  in 

which  it  was  shown  that  the  grantors  appeared  and  acknowl- 
edged the  instrument  to  he  '^  their  voluntary  act,"  omitting  the 
words  */  and  deed/'  ffeldj  To  be  .a  substantial  compliance  with 
the  statute. 

4.  Action  to  Recover  Beal  Property :    pboof  of  title.    In 

a  real  action  brdught  by  the  heixs  at  law  of  a  deceased  person 
against  one  holding  simply  under  an  invalid  tax  deed,  the  seis- 
in of  the  deceased  ancestor  is  sufficiently  proved  to  warrant  a 
recovery,  by  showing  his  actual  possession  of  the  premises  at  the 
time  of  his  death. 

Error  to  the  district  court  for  Richardson  county. 
Tried  below  before  Weaver,  J. 

A.  B,  Scott  and  A.  SchoenheU,  for  plaintiff  in  error. 

1.  Deeds  were  inadmissible.  Comp.  Stat,  387,  sec.  2. 
Dickeracm  v.  DaviSy  12  Iowa,  353.  Becker  v.  Anderaanj 
11  Neb.,  497. 

2.  The  deeds  were  not  conveyances  so  as  to  pass  title. 
At  best  they  were,  as  a  matter  of  equity,  only  contracts  to 
convey.  Barr  v.  Hatch,  Ohio,  3,  527,  528.  (Jarr  v. 
WiUiama  et  al.,  10  Ohio,  305. 

3.  The  plaintiff  in  error  was  not  liable  for  the  enhanced 
rent  of  the  premises  caused  by  improvements  put  thereon 
by  his  own  labor.  Adhina  v.  Hudson,  19  Ind.,  392.  Nix- 
on V.  Porter y  38  Miss.,  401.  Neale  v.  Hagthrop,  3  Bland 
(Md.),  551. 
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E.  W.  Tho7na»  and  Amo8  E.  Oantt,  for  defendants  in 
error,  on  admissibility  of  deeds  cited:  2  Wait's  Actions 
and  Defences,  499.  Ready  v.  Kearsley,  14  Mich.,  216. 
Jferiam  v.  HarseUy  2  Barb.  CSb.,  232.  Dennis  v.  Tar- 
pennjfy  20  Barb.,  371.  Dovar  v.  OardweUy  27  Ind.,  478. 
Title  of  defendants  in  error  was  good.  Possession  was  ev- 
idence of  title.  Ward  v.  Ifclntoshy  12  O.  St.,  231. 
(ySrien  v.  Wetherell,  14  Kan.,  622.  Keane  v.  Oannovany 
21  Cal.,  292,  305.  Sherin  v.  Larsmy  28  Minn.,  523. 
Burt  V.  Panjaud,  99  U.  8.,  180. 

Lake,  Ch.  J. 

Christina  Vanhessch,  formerly  Christina  Eckstein,  as 
the  widow,  and  her  co-defendants  in  error,  as  the  children 
and  heirs  at  law  of  Henry  Eckstein,  deceased,  were  plain- 
tiff in  the  court  below,  and  brought  their  action  to  recover 
from  the  plaintiff  in  error  the  land  in  controversy,  [to- 
gether with  damages  for  its  occupation  and  use],  of  which 
the  said  Henry  died  possessed,  and  claiming  to  be  the  owner 
in  fee,  about  the  year  1866.  The  plaintiff  in  error  claimed 
the  title  to  the  land  by  virtue  of  tax  proceedings  culminat- 
ing in  a  tax  deed  executed  by  the  treasurer  of  Richardson 
county  on  the  13th  day  of  September,  1878. 

A  larpe  number  of  errors  are  formally  assigned,  but  in 
this  opinion  we  shall  notice  only  those  discussed  by  counsel 
for  the  plaintiff  in  error,  in  their  brief. 

It  having  been  stipulated  by  the  parties  on  the  trial  that 
the  land  in  question  had  been  duly  patented  by  the  United 
States  to  Juliette  Barrada,  through  whom  Henry  Eckstein 
claimed  title,  two  deeds  were  offered  in  evidence  for  the 
purpose  of  tracing  the  title  from  the  said  Juliette  to  him. 
These  deeds  were  objected  to  on  the  ground  that  the  certifi- 
cates of  acknowledgment  did  not  show  a  compliance  with 
the  statute,  which  requires  that  the  grantor  in  a  deed  of 
real  estate  '^must  acknowledge  the  instrument  to  be  his 
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voluntary  act  and  deed."  Sec.  2,  chap.  73.,  Comp.  Stat- 
utes. 

To  the  first  of  these  deeds  the  certificate  is  that,  the 
grantors  personally  appeared,  etc.,  "and  acknowledged  that 
they  executed  the  same;"  and  to  the  other,  that  they  ap- 
peared, "and  acknowledged  that  it  was  their  voluntary 
act,"  omitting  the  words  "and  deed."  The  first  of  these 
acknowledgments  is  clearly  defective.  It  is  wanting  in 
that  which  is  evidently  of  the  very  essence  of  the  statutory 
requirement,  viz.,  that  the  execution  of  the  instrument  was 
volurUary  on  the  part  of  the  grantors.  It  is  true  that  the 
exact  words  of  the  statute  are  not  indispensable  to  a  good 
certificate  of  acknowledgment;  provided,  however,  that  the 
full  meaning  intended  to.  be  conveyed  by  them  is  otherwise 
clearly  expressed.  But,  either  the  language  of  the  statute, 
or  other  of  like  import,  must  be  used.  Wickersham  v. 
Beeves,  1  la.,  413.  Owen  v.  Narris,  5  Blackf.,  479.  Bedcer 
V.  Anderson,  11  Neb.,  497.     This  deed  was  inadmissible. 

As  to  the  other  certificate,  however,  we  must  hold  that 
it  was  not  vitiated  by  the  omission  of  the  words  "and 
deed,"  and  was  therefore  properly  admitted  in  evidence; 
but,  being  unsupported  by  valid  proof  of  a  conveyance  to 
tJie  grantor  therein,  it  was  valueless.  The  reason  for  our 
holding  the  omission  of  these  words  to  be  unimportant  is, 
that  the  evident  object  of  the  statute  is  fully  attained  with- 
out them.  The  design  of  the  provision  clearly  is  to  guard 
the  action  of  a  grantor  in  the  execution  of  a  conveyance  of 
his  property,  and  to  have  the  assurance  of  his  own  admis- 
sion, in  a  preservable  form,  that  it  was  not  induced  by  com- 
pulsion, or  other  improper  influence,  but  was  the  rescdt  of 
his  own  free  choice.  Besides,  inasmuch  as  the  completed 
deed  is  but  the  result  of  the  grantor's  action — an  act  ac- 
complished— ^if  that  action  be  voluntary,  the  deed,  or  act  it- 
self, must  necessarily  be'so  too.  But  we  might  have  disposed 
of  all  questions  respecting  these  instruments  summarily. 
The  deeds  were  not  necessary  evidence  in  the  case.    The 
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title  of  the  defendants  in  error  was  fully  established  with- 
out them,  by  the  fact  that  Henry  Eckstein,  their  ancestor, 
was  in  the  actual  occupation  of  the  land,  claiming  to  be  the 
owner,  and  improving  it,  at  the  time  of  his  death.  The 
presumption  arising  from  such  possession  alone  is  that  he 
was  the  owner  in  fee,  to  overcome  which  it  devolved  upon 
the  plaintiff  in  error,  either  to  show  for  himself  an  anterior 
possession,  or  to  trace  his  own  title  to  a  paramount  source, 
neither  of  which  he  did.  Burt  v  Panjaudy  99  U.  S.,  180. 
Keane  v.  Oannovan,  21  Cal.,  291.  Ward  v.  Mcintosh j  12 
Ohio  St.,  231.  The  seizin  of  the  deceased  ancestor  was 
proved  by  showing  his  actual  possession  of  the  premises, 
and  this  in  the  absence  of  a  showing  ^to  the  contrary  was 
sufficient.  3  Phillips  on  Ev.,  Cowin  &  Hill's  and  Ed- 
wards' notes,  595.  The  title  of  the  defendants  in  error 
having  been  thus  established,  all  that  the  plaintiff  in  error 
offered  against  it  was  the  tax  deed  through  which  he 
claimed.  This,  however,  was  held  to  be  invalid,  and  the 
ruling  of  the  court  in  this  particular  is  not  complained  of. 
It  is  also  complained  that  the  court  erred  in  holding  the 
plaintiff  in  error  liable  for  the  rental  value  of  the  land  as 
enhanced  by  a  fence  which  he  put  upon  it.  We  find  in 
the  record,  however,  nothing  to  warrant  the  assumption 
that  this  was  done.  The  court  found  the  rental  value  to 
be  fiAy  dollars  a  year  during  the  time  Spitznagle  occupied 
it.  There  was  testimony  tending  to  show  that  it  was  worth 
considerably  more  than  this,  and  even  as  much  as  one  hun- 
dred dollars  for  one  year,  and  seventy-five  dollars  for  each 
of  the  other  two.  It  is  unnecessary  therefore  to  determine 
whether  the  mode  which  it  is  claimed  the  court  adopted  in 
estimating  the  mesne  profits  was  the  correct  one  or  not. 
The  finding  is  clearly  supported  by  the  evidence,  and  the 
judgment  must  be  affirmed. 

JUDGMBNT  AFFIBHED. 


' 
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James  Lefpel  &  Co.,  plaintiffs  in  error,  v.  Martin 

L.  SCHERMERHORN  AKD  OTHERS,  DEFENDANTS  JS 
ERROR. 

1.  Fraudulent  Conveyance  of  Property  as  to  Creditors. 

Evidence  examined  and  the  ruling  of  the  ooort  below  that  tiie 
oonveyance  was  not  fraudulent  sustained. 

2.    :    INSOLVENCY  AS  EVIDENCE  OP.    The  insolvency  of  tiie 

grantor  in  a  deed  of  conveyance,  although  a  cirtfumstanoe  which 
may  be  taken  together  with  other  material  facts  to  show  a  fraud- 
ulent design  in  disposing  of  property,  is  not  of  its^  sufficient  to 
establish  it.  ' 

3.  Pleading:    PBOOF.     A  fi^ct  necessarily  inferable  from  the  plead- 

ings need  not  be  proved. 

Error  to  the  district  court  for  Nuckolls  county.    Tried 
below  before  Weaver,  J. 

JET.  W.  Short,  for  plaintifis  in  error. 

Deed  was  without  consideration  and  void.  1  Bouvier 
Institutes,  sees.  576,  578.  In  this  case  there  was  no  ac- 
ceptance of  either  deed  or  property,  or  of  the  offer  to  sell. 
Under  decision  in  ^  Neb.,  140,  there  must  have  been  an 
absolute  sale  or  nothing.  Parties  have  sworn  it  was  not  a 
mortgage,  and  court  cannot  make  it  such  by  its  finding  and 
decree.  If  it  is  a  deed,  is  it  upon  sufficient  consideration? 
TooUe  A  Mavle  v.  Dunn,  6  Neb.,  99.  Savage  v.  Hazard, 
11  Id.,  323.  Grantors  are  shown  to  be  insolvent.  It  can- 
not be  presumed  that  grantee  was  an  innocent  purchaser. 
WaJce  V,  Griffin,  9  Neb.,  47.  KnowUon  v.  Hawes,  10  Id., 
534. 

2).  W.  Barker,  for  defendants  in  error. 

Lake,  Ch.  J. 

The  action  below  was  brought  by  the  plaintlffii  in  error, 
who  are  judgment  creditors  of  said  Schermerhom  and  John 
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W.  Keni;  partners,  to  set  aside  a  conveyance  by  them  to 
Greorge  Kern,  the  father  of  John  W.,  of  a  certain  mill 
property,  as  being  in  fraud  of  creditors.  The  fact  of  the 
plaintiffs  being  judgment  creditors  is  conceded,  and  the  de- 
fense consisted  simply  of  a  denial  of  the  alleged  fraudulent 
character  of  the  conveyance. 

The  errors  formally  assigned  are  four,  but  they  may  be 
properly  regarded  and  considered  as  one,  viz.,  that  the 
court  was  not  warranted  by  the  testimony  in  finding  that 
George  Kern  was  a  purchaser  or  mor^agee  in  good  faith, 
and  that  there  was  consequently  no  equity  in  the  plaintiff' 
case. 

The  conveyance  complained  of  was  in  form  an  absolute 
deed,  and  plaintifi^'  counsel  urge  in  argument  that  what- 
ever the  rights  of  George  Kern  may  have  been  the  court 
was  not  justified  in  holding  it  to  have  been  in  effect  a  mort- 
gage simply;  that  he  either  had  the  right  of  an  absolute 
purchaser,  or  none  at  all.  To  this  it  may  be  answered 
that  George  Kern  does  not  complain.  He  seems  to  be  sat- 
isfied with  the  judgment  in  this  particular.  Besides,  it  is 
of  no  consequence  to  the  plaintiff  whether  George  Kern 
were  held  to  have  taken  by  his  deed  an  absolute  interest, 
or  only  a  conditional  one,  so  long  as  they  failed  to  show 
that  he  was  a  fraudulent  grantee. 

In  regard  to  the  finding  of  the  court  below  upon  the 
question  of  fraud,  which  was  the  vital  one  in  the  case,  we 
have  to  say  that  after  a  careful  examination  of  the  evidence 
we  see  nothing  whatever  to*  correct  Indeed,  there  is  not 
a  particle  of  evidence,  save  the  fact  that  Schermerhom  and 
John  W.  Kern  were  insolvent  at  the  time  of  executing  the 
deed,  tending  to  the  establishment  of  fraud  on  the  part  of 
either  grantors  or  grantee.  But  the  insolvency  of  the 
grantor,  although  a  circumstance  which  may  be  taken^  to- 
gether with  other  material  facts,  to  show  a  fraudulent  de- 
sign in  disposing  of  property,  has  never,  that  we  are  aware 
of^  been  held  sufficient  of  itself  to  establish  it. 
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The  point  is  also  made  in  argument  that  no  delivery  of 
the  deed  was  shown  by  the  evidence.  We  think  otherwise. 
But,  even  if  counsel  were  admitted  to  be  correct  in  this, 
our  answer  would  be  that  no  evidence  of  a  delivery  was 
needed  under  the  pleadings,  inasmuch  as  it  is  charged  in 
the  petition  and  admitted  by  the  answers  that  the  deed  was 
so  executed  as  to  convey  the  title  to  the  property  from  the 
grantors  to  the  grantee  named  therein,  which  necessarily 
included  a  delivery  of  the  instrument.  A  fact,  although 
essential,  necessarily  inferable  from  the  pleadings,  need 
not  be  proved  upon  the  trial. 

We  see  no  error  in  the  judgment  and  it  will  be  affirmed. 

Judgment  apfibmed. 


David  Y.  Searles,  plaintiff  in  erbob,  v.  James  H. 

Oden,  defendant  in  error. 

1.  Conversion  of  Property.    O.  sued  S.  for  the  wrongfhl  oon- 

version  of  a  lot  of  hay  standing  in  stacks  on  the  land  of  L.  The 
alleged  ownership  of  the  hay  by  O.  was  denied  upon  the  ground 
that  he  was  a  trespasser  in  going  upon  the  land  and  making  it. 
O.  obtained  a  verdict  and  judgment  in  his  &Yor,  one  of  the 
errors  complained  of  being  the  want  of  evidence  to  support  the 
verdict.    Evidence  examined  and  held  to  be  sufficient. 

2.  Evidence :    bejection  of.    Where  a  question  put  to  a  witness 

calls  for  an  answer  which  is  incompetent,  or  which  can  have  no 
legitimate  bearing  upon  any  issue  in  the  case,  it  is  not  error  to 
reject  it. 

Error  to  the  district  court  for  Gage  county.  Tried 
below  before  Weaver,  J. 

JET.  (t.  Oandeey  for  plaintiff  in  error,  cited:  Murphy  v, 
8^  C,  &  P.  -B.  R.  Co.y  56  Iowa,  473.  Conversation  was  not 
sufficient  evidence  of  lease  or  authority  to  enter  on  land. 
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Gren.  Stat,  392,  sec.  6.     And  see  Hungerford  v.  Bedfordy 
29  Wis.,  345.     Twrley  v.  Tucker,  6  Mo.,  583. 

Biish  A  Bickardsj  for  defendant  in  error,  cited:  Chicago 
Dock  Co.  V.  Kinzk,  49  111.,  289.  Robison  v.  Uhly  6  Neb.^ 
328.  Richards  v.  Cfunningham,  10  Id.,  417,  and  authori- 
ties cited. 

Lake,  Ch.  J. 

The  action  in  the  court  below  was  brought  by  Oden  to 
recover  the  value  of  a  lot  of  hay  alleged  to  have  been 
wrongfully  taken  from  him  and  converted  by  Searles  to 
his  own  use.  This  hay  had  been  cut  by  Oden  on  land  be- 
longing to  one  Larimore,  who  was,  it  seems,  a  non-resident 
of  this  state.  Oden  recovered  a  judgment  which  it  is  now 
sought  to  reverse  upon  two  grounds :  first,  for  error  occur- 
ring on  the  trial  in  the  rejection  of  certain  testimony;  and, 
second,  for  that  the  evidence  was  not  sufficient  to  support 
the  verdict 

The  principal  question  on  the  trial,  and  the  one  upon 
which  Searles  mainly  relied  to  prevent  a  recovery,  was  as 
to  Oden's  right  to  enter  upon  Larimore's  land  and  make  the 
hay.  The  evidence  upon  this  jK)int,  it  must  be  conceded, 
was  exceedingly  meager,  but  ample  we  think  to  show  such 
right  with  sufficient  clearness  for  the  purposes  of  this  con- 
troversy. This  evidence  consisted  simply  of  the  testimony 
given  by  Oden  himself  to  the  effect  that,  three  years  before, 
Larimore  had  given  him  permission  to  ^^cut  hay  there.^' 
That  such  permission  was  given  was  not  controverted  by 
any  evidence  whatever,  so  that  it  must  be  taken  as  an  es- 
tablished fact ;  and,  although  the  privilege  thus  granted 
seems  to  have  been  quite  general,  and  altogether  indefinite 
as  to  the  time  of  its  continuance,  so  long  as  Larimore  made 
no  objection,  but  assented  to  its  exercise,  even  tacitly,  it 
would,  as  to  strangers  at  least,  give  Oden  a  good  title  ta 
hay  made  by  him  on  the  laud.     We  think  the  evidence 
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upon  the  question  of  the  right  of  Oden  to  the  hay  was  sof- 
ficient  to  support  the  verdict^  and  that  there  is  no  error  in 
this  particular. 

The  alleged  error  in  the  rejection  of  testimony  was  in 
sustaining  an  objection  to  a  question  put  to  the  witness  C. 
L.  Schell,  called  on  behalf  of  the  plaintiff  in  error.  The 
question  was  this:  ''State  whether  or  not^  during  the  last 
three  years^  the  plaintiff  Oden  has  had  any  lease  of  the 
premises,  or  any  right  of  entry  to  the  premises?"  This  wit- 
ness had  testified  that  he  was  the  agent  of  Mr.  Larimore, 
and  had  been  such  agent  for  about  three  years,  and  in  answer 
to  a  previous  question,  had  stated  that  there  had  been  no 
lease  of  the  land  through  him,  or  that  he  knew  of,  during 
that  time.  The  question  was  properly  held  to  be  immate- 
rial. Oden  did  not  claim  to  be  a  lessee  of  the  land,  nor  did 
his  right  to  recover  depend  upon  his  having  a  lease.  In 
his  petition  he  had  alleged  his  ownership  of  the  hay  which 
he  claimed  Searles  had  converted.  To  this  it  was  answered 
that  Oden  was  a  trespasser  upon  the  land  where  he  had 
"without  leave  or  license"  *  »  *  «^^^  ^^ 
grass,  and  put  up  the  prairie  hay  mentioned  in  the  plain- 
tiff's petition."  And  in  support  of  his  claim  of  ownership 
Oden  had  testified,  as  already  stated,  that  Larimore  in  per- 
son had  given  him  the  right  to  make  the  hay.  The 
question,  therefore,  at  this  stage  of  the  case  was  not 
whether  Oden  had  a  lease  from  the  owner  of  the  land, 
but  simply  whether  the  privil^e  which  he  claimed  had 
been  given.  If  what  Oden  swore  to  in  this  particular 
were  true — and  it  was  not  disputed — ^then  he  was  not  a 
trespasser,  and  his  ownership  of  the  hay,  and  his  right  to 
recover  for  its  conversion,  were  fully  established.  The  fact 
that  he  had  no  lease  from  Larimore  would  not  defeat  him. 
As  to  that  branch  of  the  question  which  asked  of  the  wit- 
ness whether  Oden  had  "any  right  of  entry  to  the  prem- 
ises," it  may  be  answered  that  it  called  for  the  opinion  of 
the  witness  upon  a  question  of  law  which  could  be  prop- 
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erly  drawn  only  from  facts  proven,  and  was  therefore 
rightly  held  to  be  inadmissible.  An  answer  to  this  ques- 
tion could  have  had  no  legitimate  bearing  upon  any  issue 
in  the  case,  and  it  was  therefore  rightly  rejected.  There  is 
no  error  in  the  mattera  complained  of,  and  the  judgment 

must  be  affirmed. 

Judgment  ai?tikmed. 


John  S.  Brittain,  appellant,  v.  David  C.  Wokk  and 


1. 


OTHERS,  APPELLEES. 


Mortgage  Deed :  deliveby  of.  No  particular  act  or  form  of 
words  is  necessary  to  constitate  a  delivery  of  a  deed.  Anything 
done  by  the  grantor  from  which  it  is  apparent  that  a  delivery 
was  intended,  either  by  words  or  acts,  or  both  combined,  is  suffi- 
cient. And  a  delivery  may  be  presumed  from  the  grantee's  poa- 
session  of  the  instrument,  in  the  absence  of  proof  to  the  con- 
trary. 


2. 


3. 


;  WHEX  AX.  ESCEOW.  It  is  only  where  the  deed  is  deliv- 
ered to  a  third  i)er8on,  to  be  held  until  some  condition  be  per- 
formed on  behalf  of  the  grantee,  that  it  can  properly  be  said  to 
be  an  escrow.  If  it  be  delivered  to  the  grantee,  although  with 
the  understanding  that  the  wife  of  the  grantor  shall  afterwards 
execute  it  also,  this  being  solely  for  the  benefit  of  the  grantee, 
he  may  waive  it,  and  the  delivery  is  complete. 

:    .     Evidence  examined,  and  lield  sufficient  to 


show  a  delivery. 


Action  to  foreclose  a  mortgage  on  real  estate  in  Jeffer- 
son county,  given  by  David  C.  Work  and  Mary  J.  Work 
as  mortgagors.  The  instrument  was  acknowledged  by 
David  C.  on  the  eighth  day  of  November,  1880,  and  by 
Mary  J.  on  the  tenth  day  of  December  following.  It  was 
filed  for  record  Nov.  12,  at  10  o'clock  a.m.  W.  P.  Free- 
man intervened,  and  set  up  title  to  same  property  by  virtue 
of  a  deed  of  assignment  executed  by  David  C.  Work,  Nov. 
12^  1880,  and  filed  for  record  at  12  o'clock  M.  of  that  day. 
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On  a  trial  before  Weaver,  J.,  finding  and  decree  were  in 
favor  of  the  assignee,  and  plaintifis  appealed. 

Boyle  &  Idndley,  for  appellants,  as  to  the  delivery  of  the 
deed,  cited,  inter  aUa:  Miller  v.  Fletcher y  21  American 
Reports,  356,  and  cases  cited.  Arnold  v.  FatrickjQ  Paige 
Ch.,  310.  Lawton  v.  SageTy  11  Barb.,  349.  Worratl  v. 
Mwauy  1  Selden,  229.    2  Bouvier  Institutes,  293. 

Slocfwmh  &  Hambely  for  appellees.  ' 

Lake,  Ch.  J. 

The  result  of  this  case  depends  upon  the  answer  to  be 
given  to  a  single  question,  which  is:  Was  there  an  abso- 
lute delivery  of  the  mortgage  in  controversy  on  the  eighth 
day  of  November,  1880,  the  time  of  its  execution  by  David 
C.  Work? 

In  view  of  the  fact  that,  in  holding  the  deed  of  assign- 
ment executed  by  Work  on  the  twelfth  of  the  same  month, 
and  recorded  subsequently  to  it,  to  be  "senior  and  superior 
to  the  mortgage,^'  as  a  lien  upon  the  property,  the  learned 
judge  before  whom  the  case  was  tried  in  the  district  court 
must  have  answered  this  question  in  the  negative,  we  have 
bestowed  much  care  in  our  examination  of  the  evidence 
before  finally  deciding,  as  we  are  constrained  to  do,  that 
his  judgment  must  be  reversed.  A  careful  reading  of  the 
testimony  embodied  in  the  bill  of  exceptions  leaves  our 
minds  in  no  doubt  whatever  that  as  between  David  C. 
Work  and  the  mortgagee  there  was  a  complete  delivery  of 
the  instrument  on  the  day  it  was  executed,  and,  being  first 
recorded,  it  is  entitled  to  priority  over  the  deed  of  assign- 
ment. 

That  there  was  at  least  a  manual  delivery  at  that  time 
is  not  only  fully  shown  by  testimony  given  on  behalf  of  the 
appellant,  but  is  in  eifect  clearly  conceded  by  Work  him- 
self, as  we  will  show  by  a  brief  extract  from  his  testimony. 
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Having  stated  in  his  examination  in  chief  that  one  Rich- 
ardson, who  was  an  agent  of  the  mortgagee,  and  the  person 
with  whom  the  arrangement  for  the  giving  of  the  mort- 
gage was  made,  had  "picked  it  np  off  the  table,"  leaving 
it  to  be  inferred  that  he  had  done  so  without  permission,  he 
was  cross-examined  on  that  point  in  part  as  follows: 

Q.  You  did  not  object  to  Richardson  taking  the  papers 
(referring  to  the  mortgage  and  the  notes  it  was  intended  to 
secure)  from  the  table;  it  was  what  you  expected  him  to 
do? 

A.     Yes,  sir. 

Q.     They  were  put  there  for  liim? 

A.     They  were  signed  and  left  on  the  table. 

Q.  For  him?  For  his  ase?  They  were  put  there  for 
him? 

A.  They  were  signed  on  the  table  and  left  there.  I 
signed  them  and  left  them  lying  on  the  table. 

Q.  You  had  nothing  more  to  do  with  them  after  sign- 
ing? 

A.     No. 

Q.     You  expected  him  to  take  them? 

A.     Yes. 

Work,  it  is  tnie,  claims  in  another  part  of  his  testimony 
to  have  understood  that  John  Exton,  the  notary  who  took 
the  acknowledgment,  and  who  was  also  an  agent  of  the 
mortgagee,  was  to  hold  the  mortgage  until  his  wife,  who 
was  then  absent,  came  home  and  executed  it,  which  he  had 
agreed  with  Richardson  she  should  do.  He  does  not  pre- 
tend, however,  nor  is  there  a  particle  of  evidence  to  show 
that,  in  any  event,  the  mortgage  was  to  be  returned  to  him, 
so  that,  even  if  his  were  a  correct  understanding  of  the 
matter,  such  holding  of  the  instrument  would  have  been  in 
the  interest  of  the  mortgagee  alone,  which  he  was  at  full 
liberty  to  waive.  If  the  mortgagee  saw  fit  to  dispense  with 
the  signature  of  Mrs.  Work  to  the  instrument,  we  know  of 
no  reason  why  he  could  not  do  so. 
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Looking  to  the  whole  of  the  testimony,  it  clearly  appears 
— in  fact  it  is  not  denied — ^that  Richardson,  who  was  him- 
self a  member  of  the  firm  in  whose  interest  the  mortgage 
was  taken,  was  exceedingly  importunate  in  the  matter  of 
getting  his  claim  against  Work  secured.  So  exacting  and 
particular  was  he,  that  he  would  not  even  take  Work's 
word  that  he  would  procure  a  release  the  next  morning  of 
a  prior  incumbrance  on  the  property,  but  exacted  from  him 
a  mortgage  on  his  homestead  as  a  guarantee  that  it  would 
be  done.  Both  mortgages  were  then  left  by  Richardson 
with  Exton,  who  was  directed  to  surrender  the  homestead 
mortgage  if  Work's  agreement  to  remove  the  prior  incum- 
brance was  complied  with.  The  incumbrance  was  removed, 
the  homestead  mortgage  surrendered,  and  the  mortgage  in 
controversy  put  upon  record. 

Mrs.  Work  being  delayed  in  consequence  of  the  sickness 
of  a  child,  did  not  return  so  soon  as  expected;  but  when 
she  came  home,  Exton  went  to  her  with  the  mortgage, 
which  she  promptly  executed  in  the  presence  of  her  hus- 
band, and  with  the  full  knowledge  on  his  part  of  its  having 
been  recorded,  and  to  which  he  then  made  no  sort  of  objec- 
tion. This  acquiescence  on  his  part  is  to  our  minds  very 
strong  proof  of  Work  then  supposing  that,  when  Richard- 
son took  the  mortgage,  he  had  parted  with  all  control  over 
it,  and  that  the  act  of  Exton  in  having  it  recorded  was 
justifiable.  The  testimony  of  both  Richardson  and  Gxton, 
the  only  witnesses  besides  Work  to  the  ti*ansaction,  whose 
testimony,  however,  it  is  not  worth  while  to  review,  fully 
supports  this  view  of  the  case. 

If  this  mortgage  were  not  actually  delivered  to  Richard- 
son, then  Exton  must  have  held  it  simply  as  an  escrow. 
That  it  was  not  held  by  Exton  as  an  escrow  is  clearly 
shown  by  the  fact  that  nothing  whatever  remained  for  the 
mortgagee  to  do  as  a  condition  to  its  taking  effect  as  a  con- 
tract between  the  parties  to  it.  No  particular  act  or  form 
of  words  is  necessaiy   to  constitute  a  delivery  of  a  deed. 
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Anything  done  by  the  grantor,  from  which  it  is  apparent 
that  a  deliveiy  was  intended,  either  by  words  or  acts,  or 
both  combined,  is  sufficient.  And  a  deliveiy  may  even  be 
presumed  from  the  grantee's  possession  of  the  instrument, 
in  the  absence  of  evidence  to  the  contrary.  2  Wait's  Ac- 
tions and  Defenses,  494.  And  a  delivery  may  be  either 
absolute — that  is,  to  the  party  or  grantee  himself,  or  to  a 
third  person,  to  hold  until  some  condition  be  performed 
on  the  part  of  the  grantee,  in  which  last  case  it  is  not  de- 
livered as  a  deed,  but  as  an  escrow.  1  Broom  &  Had. 
Com.  (Wait's  Notes),  735.  Here  we  not  only  have  the  in- 
strument in  the  possession  of  the  mortgagee,  by  his  agent, 
under  circumstances  pointing  only  to  an  absolute  delivery, 
but  also  the  admitted  fact  that  nothing  whatever  remained 
for  the  mortgagee  to  do  as  a  condition  to  it  taking  effect. 
It  is  not  contended  that  the  execution  of  the  instrument  by 
Work  was  conditioned  upon  his  wife  subsequently  joining 
him  in  it,  and  his  act  in  this  respect  seems  to  have  been  en- 
tirely independent  of  hers.  It  was  doubtless  understood 
between  Work  and  Richardson  that  Mrs.  Work  would  ex- 
ecute it,  but  that  was  intended  to  benefit  the  mortgagee, 
and  which,  as  before  stated,  he  was  at  liberty  to  waive. 

The  judgment  must  be  reversed,  and  the  cause  remanded 
to  the  court  below  with  instructions  to  enter  one  conform- 
ing to  the  prayer  of  the  petition.  If  any  surplus  remain 
after  satisfying  the  mortgage  debt  it  can  go  to  the  assignee. 

Eevebsed  and  remanded. 
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21  ae»l   Julia  M.  Gregory  and  others,  plaintiffs  in  ebbob, 


V.  The  City  of  Lincoln,  defendant  in  error. 

-^  ^^1  1.  Dedioationof  streets  in  City.  One  L.,  the  owner  of  a  tract 
of  land  adjoining  the  city  of  Lincoln,  in  1869  and  1870  laid  oat 
the  same  into  additions  to  said  city  and  filed  plats  npon  which 
*'  K  '*  street  was  marked  as  if  laid  out,  and  lots  were  sold  front- 
ing thereon,  but  the  description  merely  extended  to  the  onter 
line  of  the  street.  There  was  also  proof  of  dedication.  In  1876 
the  strip  of  land  composing  the  street  was  sold  on  ezecatlon  as 
the  property  of  L.    Held^  That  the  purchaser  acquired  no  title. 

2.  ^'ectment :    two  tbiai^.    A  party  is  entitled  as  a  matter  of 

right  to  two  trials  in  an  action  of  ejectment. 

3.  Trial  by  Jury :    waiver.    In  an  action  at  law  the  parties  aie 

entitled  to  a  trial  by  jury ;  but  this  is  a  privilege  that  may  be 
waived,  and  if  done  in  open  court  such  waiver  may  be  made 
orally. 

Error  to  the  district  court  for  Lancaster  county.  Tried 
below  before  Pound,  J. 

John  8,  Gregory,  for  plaintiffs  in  error. 

1.  The  laying  out  of  an  '^addition ''  to  a  city  of  the  sec- 
ond class  does  not  vest  in  the  city  any  control  of  streets 
therein,  unless  they  have  been  accepted  by  special  ordin- 
ance for  that  purpose.  Comp.  Stjit.,  121,  sec.  77;  p.  124, 
sec.  95. 

2.  Conveyance  to  a  municipal  corporation  of  land  be- 
yond its  boundaries  for  the  purpose  of  a  street,  is  void. 
Dillon  on  Mun.  Corp.,  533,  sec.  435. 

3.  Non-user  by  the  public,  of  a  street  or  highway,  for 
the  period  of  five  years  will  operate  as  an  abandonment  and 
reversion.  Comp.  Stat.,  p.  439,  sec.  3.  Evens  v.  City  of 
Cincinnati f  2  Handy,  236.  Pres,  Church  v,  CXncinnatij 
8  Ohio,  298.     Angel  on  Highway,  407. 

4.  An  action  for  recovery  of  real  property  can  only  be 
brought  within  ten  years  from  the  time  the  cause  of  action 
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aocraed.  Comp.  Stat.,  p.  531.  Qregory  Vi  Langdony  11 
Nebt,  168. 

6.  If  a  highway  be  clearly  excluded  by  a  description  of 
the  property  conveyed  by  metes  and  distances  which  bring 
it  only  to  the  edge  of  the  highway,  the  fee  of  the  soil  of 
such  highway  remains  in  the  former  owner.  Jackson  v. 
Hathaway,  15  John.,  447.  Cole  v.  Haynes,  22  Vt.,  688. 
Sidherland  v.  Jackson,  32  Maine,  83. 

6.  Where  a  grant  is  only  for  the  use  of  the  public,  it 
is  easement,  and  not  fee  title.  Dillon  on  Mun.  Corp.,  600, 
sec  496. 

A.  C  Ricketts,  for  defendant  in  error. 

1.  The  platting  of  Lavender's  first  addition  was  in  strict 
compliance  with  the  statute  then  in  force  and  vested  in  the 
city  of  Lincoln  the  title  in  fee  to  the  street  Revised  Stat- 
utes, p.  387,  sees.  42-3.  2  Dillon  on  Mun.  Ck)rp.,  3rd  ed., 
sec.  628,  and  authorities  cited.    33  N.  J.  L.,  13. 

2.  If  defect  in  the  dedication  existed,  which  is  not 
pointed  out,  so  as  to  invalidate  the  same  as  a  statutory  ded- 
ication, yet  the  sale  of  property  bounded  by  the  street,  the 
value  of  which  depends  on  the  existence  of  the  street,  and 
the  constant  use  by  the  public  of  other  portions  of  the  same 
street  obtained  by  the  same  dedication,  with  such  use  of  the 
street  in  question  as  the  public  demand  required,  and  a  con- 
tinued recognition  by  the  dedicator  of  the  right  of  the  pub- 
lic in  the  land  in  question,  would  create  a  common  law 
dedication  and  constitute  an  estoppel  in  pais,  as  to  plain- 
tiffs. 2  Dillon  Mun.  Corp.,  3d  ed.,  sees.  628  and  638.  21 
Mich.,  319. 

3.  No  formal  acceptance  of  the  dedication  was  required 
by  the  law  in  force  under  which  it  was  made  and  the  use 
and  occupation  thereof  by  the  city,  so  far  as  its  needs  re- 
quired, was  sufficient  evidence  of  its  acceptance. 

4.  The  statute  relating  to  vacation  by  reason  of  non-user 
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IS  applicable  to  public  roads  only,  and  not  to  streets;  be- 
sides the  evidence  shows' a  continuous  use  of  the  property. 
Comp.  Stat.,  439,  sec.  3. 

6.  To  constitute  a  possession  adverse,  so  as  to  set  in 
motion  the  statute,  it  must  be  actual,  continued,  notorious, 
and  exclusive  under  a  claim  of  right  as  against  all  persons 
for  the  full  extent  of  the  statutory  period. 

6.  The  pretended  possession  in  dispute  wa^  not  incon- 
sistent with  the  right  of  the  city  until  about  a  year  prior  to 
the  bringing  of  this  action,  when  plaintifl^  enclosed  the 
land,  prior  to  which  time  a  roadway  was  left  and  the 
right  of  the  public  to  pass  over  the  same  was  recognized. 
The  statute  will  not  run  as  against  the  city.  Horbach  v. 
MiUer,  4  Neb.,  31.  2  Dillon  Mun.  CJorp.,  667  to  675.  1 
Whart.  (Pa.),  469.    58  Pa.  St.,  253.     12  111.,  60. 

Maxwell,  J. 

This  is  an  action  of  ejectment  brought  by  the  city  of 
Lincoln  against  Julia  M.  Gregory,  E.  Mary  Gregory,  and 
John  S.  Gregory,  to  recover  possession  of  a  strip  of  land 
"commencing  at  the  northwest  comer  of  block  two,  in  Lav- 
ender's first  addition  to  the  city  of  Lincoln,  thence  running 
east  on  the  north  line  of  said  and  across  Nine- 
teenth street  in  said  city  four  hundred  feet,  thence  north 
one  hundred  feet,  thence  west  four  hundred  feet,  thence 
south  one  hundred  feet  to  the  place  of  beginning;"  being 
that  part  of  K  street  between  the  east  line  of  Eighteenth 
street  and  the  east  line  of  Nineteenth  street  in  said  city. 
The  defendants  admit  the  possession,  but  they  deny  the 
other  facts  stated  in  the  petition.  As  a  second  defense  they 
plead  that  in  the  year  1876  they  purchased  said  land  at 
sheriff's  sale  in  an  action  wherein  one  Hulda  Sayles  was 
plaintiff  and  Luke  Lavender  defendant,  and  that  said  sale 
was  confirmed  and  a  deed  made  to  them.  They  also  plead 
adverse  possession  for  more  than  ten  years.    The  case  was 
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referred  to  a  referee  who  found  for  the  defendant  in  error 
and  the  report  was  confirmed  and  judgment  entered 
thereon. 

It  appears  from  the  evidence  that  about  the  years  1869 
and  1870;  Luke  Lavender  being  the  owner  of  a  oonsidera- 
able  tract  of  land  adjoining  the  city  of  Lincoln^  had  the 
same  platted  and  the  plats  duly  acknowledged  and  filed  as 
'^  Lavender's  first  and  second  addition '^  to  said  city.  It 
also  appears  that  Lavender  then  owned  the  strip  of  land  in 
dispute  and  platted  the  land  so  as  to  include  that  portion 
of  the  street  in  dispute,  but  in  describing  the  boundaries  of 
the  tract  platted,  bounded  the  tracts  on  the  side  of  the 
street,  so  that  the  tract  in  question,  although  marked  on  the 
plat  as  a  street,  and  lots  sold  in  reference  thereto,  yet  was 
not  included  in  the  description.  Whether  this  was  done 
by  oversight  or  design  it  is  not  necessary  to  enquire. 

Sec.  42  of  chapter  63  of  the  Revised  Statutes  of  1866, 
which  was  then  in  force,  provided  that:  '^Such  plat  and 
acknowledgment  being  so  recorded,  shall  be  equivalent  to 
a  deed  in  fee-simple  from  the  proprietor,  of  all  streets,  al- 
leys, avenues,  squares,  parks  and  commons,  and  such  por- 
tion of  the  land  as  is  therein  set  apart  for  public,  county, 
village,  town  or  city  use,  or  is  dedicated  to  charitable,  re- 
ligious, or  educational  purposes.^' 

Sec,  49  provides  that:  "Every  town  plat  when  pre- 
sented for  record  shall  have  appended  to  it  a  r^ular  sur- 
vey thereof  made  by  some  competent  surveyor,  b^inning 
at  some  permanent,  visible,  natural  or  artificial  monument, 
with  at  least  one  bearing  post,  stone,  tree  or  object,  and  the 
surveyor  shall  certify  that  he  has  accurately  surveyed  such 
town,  and  that  the  streets,  alleys,  lanes,  avenues,  squares, 
parks,  conmions,  and  such  places  or  lots  set  apart  for 
public,  village,  town,  city  or  county  use,  or  dedicated 
to  charitable,  religious,  or  educational  purposes,  are  well 
and  accurately  staked  ofi^  and  marked.  And  if  any  pro-' 
prietor  or  proprietors  of  such  town  or  addition  shall  sell 
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or  oflTer  to  sell  any  lots  or  subdivisions  of  such  town  or 
parte  thereof,  without  complying  with  the  requirements  of 
this  chapter,  he  or  they  shall  forfeit  one  hundred  dollars 
for  each  lot,  subdivision,  or  part  thereof,  so  sold  or  offered 
for  sale,  to  be  recovered  by  any  person  who  will  sue  for 
the  same/' 

The  act  of  filing  the  plat  in  connection  with  Laven- 
der selling  lote  upon  this  street  certainly  was  a  dedication 
to  the  public  of  the  street  No  one  but  the  owner  of  the 
fee  can  dedicate  land  to  the  use  of  the  public;  but  where 
he  has  done  an  act  with  the  intention  of  influencing  the 
conduct  of  another  as  the  filing  of  a  plat  of  a  street  and 
selling  lote  fronting  thereon,  and  such  other  person  has 
thereby  been  induced  to  purchase  such  lote  or  some  of  them, 
the  original  ownier  will  be  estopped  to  deny  the  dedica* 
tion. 

In  Livcrmore  v.  The  (My  of  Maquokda,  35  Iowa,  368, 
one  L.  being  the  owner  of  a  tract  of  land  laid  the  same  off 
as  a  town  plat,  designating  a  block  not  divided  as  '^  Liver- 
more  Square."  There  was  evidence  tending  to  show  that 
after  the  filing  of  the  plat,  L  had  treated  the  square  as  be- 
longing to  the  public.  It  was  held  that  the  dedication  was 
sufficiently  established. 

And  in  GUlea  v.  Oriman,  11  Kan.,  59,  where  it  appeared 
that  the  owners  of  land  in  preparing  the  plat  of  a  town 
for  acknowledgment  and  record  intended  to  lay  out  a  strip 
of  ground  as  an  alley  and  thus  dedicate  the  same  to  the 
use  of  the  public,  and  took  certain  steps  to  carry  the  inten- 
tion into  effect,  it  was  held  that  but  slight  evidence  would 
sustain  a  finding  that  such  dedication  was  in  fact  made. 

So  in  this  case,  the  street  was  marked  on  the  plat  afl 
though  it  was  open,  and  lote  were  sold  upon  such  street 
which  probably  could  not  have  been  done  but  for  the  fact 
that  it  was  regarded  as  a  public  thoroughfare.  We  think 
the  proof  fully  sustains  the  finding  of  a  dedication. 

Ilie  plea  of  the  statute  of  limitations  is  not  sustained. 
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because  the  possession  of  Lavender  from  the  time  of  the 
dedication  until  the  sale  of  his  interest  in  1876  was  not 
adverse.  Livermore  v.  The  City  of  Maqv^hetay  35  Iowa, 
358.  Burhana  v,  VanZandt,  7  Barb.,  91.  Ourrier  v. 
Earl,  1  Shep.,  216.  Johnson  v.  Farlow,  13  Ired.  Law, 
84.     And  the  plaintifis  were  not  in  possession  ten  years. 

The  plaintiff  claim  that  they  are  entitled  to  two  trials. 
This  is  conceded,  and  this  is  the  second  trial.  A  jury 
was  waived  by  the  plaintiff  on  the  first  trial,  orally  in 
open  court,  and  the  cause  submitted  to  the  court.  It  is 
claimed  that  this  was  error,  that  the  waiver  should  have 
been  in  writing.  A  party  has  a  right  to  a  trial  by  jury 
in  an  action  at  law,  and  may  insist  upon  his  rights.  But 
trial  by  jury  is  a  privily  which  may  be  waived,  and  such 
waiver,  if  made  in  open  court,  may  be  oral.  The  court  has 
jurisdiction,  and  if  a  jury  is  waived,  and  the  case  tried  to 
the  court,  it  is  its  duty  to  hear  the  evidence  and  render 
judgment.  The  plaintifis  by  purchasing  the  interest  of 
Lavender  at  sheriff's  sale,  took'  merely  the  title  possessed 
by  him  at  that  time,  and  as  in  our  opinion  he  had  pre- 
viously dedicated  the  land  for  a  street,  they  acquired  noth- 
ing by  the  purchase.    The  judgment  is  therefore  affirmed. 

JUDGHE^rr  AFFXBMED. 


George  P.  Uhl,  appellee,  v.  F.  H.  Rau  and  others, 

APPELLANTS. 

Real  property:  sale:  adverse  possession.  Li  March,  18T3, 
one  U.  sold  to  R,  lots  3  and  4  in  block  65,  in  FallB  Cily,  and  a 
honse  standing  on  lots  1  and  2  in  the  same  block.  R.  entered 
into  poeaession,  but  paid  no  i>art  of  the  pnrchase  price;  but  in 
February,  1879,  executed  a  mortgage  upon  lots  1  and  2  to  H  to 
*  secure  a  debt,  and  afterwards  in  July  of  that  year  sold  and 
conyeyed  said  lots  to  one  D.,  who  perfected  his  chain  of  title  by 
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deeds  ranning  back  to  the  mayor.  U.  had  no  leoord  title,  nor 
was  there  anything  in  the  record  to  charge  H.  and  P.  with  notice 
of  his  rights,  and  there  was  testimony  tending  to  show  that  they 
had  no  notice  that  U  had  any  interest  in  the  premises,  ffeld^  In 
a  contest  between  them  and  U|  that  they  had  the  prior  right  to 
the  house. 

Appeal  from  the  district  court  of  Richardson  oounty. 
Tried  below  before  Weaver,  J. 

Isham  Reavia  and  E.  W,  Thomas,  for  appellant  Dorring- 
ton;  C.  Gillespie  for  appellant  Harkendorf;  and  Marqueit, 
Deweese  &  Hall,  for  appellant  Sau. 

George  P.  Uhl,  pro  se. 

Maxwell,  J. 

This  is  an  action  to  quiet  title.  A  decree  was  rendered 
in  the  court  below  in  fayor  of  the  plaintiff,  from  which 
the  defendants  appeal  to  this  court. 

It  appears  from  the  record,  that  in  March,  1873,  the 
plaintiff  sold  to  F.  H.  Eau,  lots  3  and  4  in  block  65,  in 
Falls  City,  and  the  house  standing  on  lots  1  and  2  in  same 
block.  The  consideration  for  said  property  was  the  sum 
of  $168,  to  be  paid  in  seven  payments  of  $24  each,  with 
interest,  the  last  payment  being  due  in  1876.  The  plain- 
tiff at  the  time  of  the  sale  gave  Sau  a  title  bond  contain- 
ing the  terms  of  the  agreement,  and  providing  that  upon  the 
payments  being  made,  the  plaintiff  should  make  a  deed 
to  Rau.  This  bond  was  not  recorded,  but  Eau  took  pos- 
session of  the  premises  and  continued  in  possession  until 
1879,  but  wholly  failed  to  pay  any  portion  of  the  purchase 
money.  In  February,  1879,  Rau  and  wife  executed  a 
mortgage  upon  lots  1  and  2  to  John  F.  Harkendorf  to 
secure  the  sum  of  $162.25.  In  July,  1879,  Rau  and 
wife  sold  and  conveyed  all  their  interest  in  lots  1  and  2  to 
F.  M.  Dorrington.     It  also  appears  that  in   February, 
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1859,  the  mayor  of  Falls  City  conveyed  lots  1  and  2  to 
one  David  Whittaker.  In  April,  1879,  Whittaker  con- 
veyed to  one  Lowe,  and  Lowe,  in  May  of  that  year,  sold 
and  conveyed  to  Isham  Reavis,  who  on  the  8th  day  of 
August  of  that  year,  conveyed  to  Dorrington,  who  took 
possession  of  the  premises  in  September  thereafter.  On 
the  2nd  day  of  August,  1879,  the  plaintiff  commenced 
this  action  to  cancel  the  bond  for  the  deed;  to  have  the 
mortgage  to  Harkendorf  and  the  deed  to  Dorrington  de- 
clared invalid,  and  to  quiet  the  title  in  the  plaintiff.  In 
the  petition  filed  August  2nd,  the  plaintiff  did  not  allege 
that  he  was  the  owner  of  lots  1  and  2,  but  claimed  the 
house  standing  thereon.  Afterwards  in  May,  1880,  he 
filed  an  amended  petition,  in  which  he  all^d  that  he  was 
the  owner  of  these  lots.  Harkendorf  filed  an  answer,  in 
which  he  alleges  that  the  mortgage  was  made  in  good  faith 
to  secure  a  bona  fide  debt.  Dorrington  filed  a  cross  peti- 
tion, in  which  he  allies  that  he  purchased  the  lots  in  con- 
troversy for  a  valuable  consideration,  and  without  notice 
of  any  rights  of  the  plaintiff. 

The  plaintiff  does  not  claim  to  have  any  record  title  for 
these  lots,  but  claims  by  adverse  possession.  It  is  unnec- 
essary to  discuss  the  question  of  adverse  possession,  as, 
however  it  might  be  between  Bau  and  the  plaintiff,  it  does 
not  enter  into  this  case.  As  the  plaintiff  had  no  record 
title  to  this  property,  and  as  Rau  was  in  possession  as 
the  owner,  the  only  question  presented  is,  did  Harkendorf 
and  Dorrington  haye  notice  of  the  plaintiff's  rights  before 
taking  the  moiigage  and  deed  in  question?  For  the  pur- 
pose of  notice  the  possession  of  Rau  was  not  the  ]K)sses- 
sion  of  the  plaintiff.  Rau  was  in  possession  of  the 
property,  claiming  to  be  the  owner.  As  such  owner  he 
executed  a  mortgage  on  the  property  to  Harkendorf  to  se- 
cure a  debt  that  is  clearly  shown  to  be  bona  fide.  Af- 
terwards he  conveyed  all  his  interest  in  the  property  to 
Dorrington,  and  the  testimony  tends  to  show  that  he  pur- 
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chased  without  notioe  and  for  a  valuable  oonsideration. 
The  proof,  too,  is  pretty  clear  that  the  plaintiff  was  not  the 
owner  of  lots  1  and  2,  but  merely  sold  Rau  the  house 
standing  thereon.  This  house  the  testimony  shows  Bau  had 
enlarged  and  considerably  improved,  and  to  some  extent,  at 
least,  enhanced  its  value,  so  that  to  that  extent  he  was  sell- 
ing his  own  property,  while  there  was  nothing  to  chai^ 
a  purchaser  with  notice  of  the  plaintiff^s  claim. 

In  WiUcmghby  v.  WiOoughhy,  1  T.  R.,  763,  767,  Lord 
Hardwicke,  in  speaking  of  a  bona  fide  purchaser,  said : 
'^In  the  first  place,  he  must  be  a  purchaser  for  a  price  paid, 
or  for  a  valuable  consideration.  He  must  be  a  purchaser 
bona  fide  not  affected  with  any  fraud  or  collusion.  He 
must  be  a  purchaser  without  notice  of  the  prior  conveyance, 
or  of  the  prior  charge  or  encumbrance,  for  notice  makes 
him  come  in  fraudulently.  And  here,  when  I  speak  of  a 
purchaser  for  a  valuable  consideration,  I  include  a  mort- 
gagee, for  he  is  a  purchaser  pro  iai\ioP 

In  this  case  plaintiff  sold  lots  3  and  4  and  the  house  on  lots 
1  and  2.  The  house  therefore  was  personal  property,  and 
no  deed  was  necessary  to  pass  title  thereto,  as  the  title 
passed  by  delivery  of  the  property.  This  property  Bau 
retained  possession  of  for  more  than  six  years,  and  im- 
proved without  any  objection  or  assertion  of  title  on  the 
part  of  the  plaintiff.  Rau  was  holding  as  owner  and 
not  as  tenant;  and  while  holding  as  such  owner  executed 
the  instruments  in  question.  The  question  presented  is, 
not  what  the  plaintiff's  rights  would*  be  in  a  contest  with 
Rau,  but  what  are  his  rights  as  against  a  6ona  fide  purchaser 
and  lien  holder.  As  against  Rau  he  is  entitled  to  a  can- 
cellation of  the  contract,  but  as  to  Harkendorf  and  Dor- 
rington,  they  have  the  superior  right.  The  case  does  not 
differ  materially  from  that  of  a  vendor  seeking  to  enforce 
his  lien  against  a  purchaser  from  his  vendee  without  notice. 
In  such  case  the  innocent  purchaser  is  protected,  and  the 
same  rule  must  be  applied  in  this  case.    The  judgment  of 
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the  district  court  as  to  Harkendorf  and  Dorrington  is  re- 
versed, and  the  cause  is  remanded  to  the  district  court 
with  directions  to  enter  a  decree  in  conformity  to  the 
opinion. 

Revbbsed  and  remanded. 


Dora    Deitrichs,  appellant,  v.  The    Lincoln   & 
Northwestern  R.  Company,  appellee. 

1.  Witness :  opinion.    A  witness  not  shown  to  have  any  knowl- 

edge in  the  matter  of  the  constraction  or  operation  of  railroads, 
is  not  competent  to  give  an  opinion  as  to  the  needs  of  a  railroad 
company  in  respect  to  its  depot,  or  other  grounds. 

2.  Evidence :    ebbob  in  the  bejection  of,  cubed.    When  the 

evidence  of  a  witness  is  erroneously  excluded,  if  it  he  suhse- 
qnently  admitted,  the  error  is  not  a  ground  for  reversing  the 
judgment. 

3.  Bailroad:    oexebal  makaobb:     eminent  domain.    The 

decision  of  the  general  manager  of  a  railroad  company  is  prima 
facie,  and  in  the  absence  of  aU  evidence  to  the  contrary,  a 
just  measure  of  what  is  essential  to  the  convenient  and  proper 
conduct  of  its  business,  and  sufficient  to  warrant  the  exercise  of 
the  power  of  eminent  domain  in  its  behalf. 

4.    :    .    In  the  exercise  of  the  right  of  eminent  domain 

by  a  railroad  company  for  right  of  way,  depot  and  other  grounds, 
under  the  statute  of  this  state,  one  appropriation  does  not  ex- 
haust its  power,  but  new  appropriations  may  be  made  from  time 
to  time  as  the  necessities  of  the  road  may  require. 

5.    :    .    Where  one  of  the  grounds  upon  which  it  was 

sought  to  enjoin  the  condemnation  of  land  was  that  the  company, 
in  whose  name  the  proceedings  were  conducted,  had  leased  its 
road  for  a  term  of  years  not  yet  expired,  Hddy  [That  the  proceed- 
ings were  properly  taken  in  the  name  of  such  company. 

Appeal  from  the  district  court  for  Platte  county,  Post, 
J.,  presiding. 

MoAUMiUr  BrotherSf  for  appellant. 


Is    861 
U    890' 
23    649, 
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Right  to  condemn  exhausted  by  one  user.  Mills  on 
Eminent  Domain,  sec.  58.  Brooklyn  Central  R.  iJ.  c. 
Brooklyn  City  R.  R,,  32  Barb.,  358.  Hudson  &  Ddaware 
Canal  Co.  v.  N.  Y.  &  Erie  R.  R.,  9  Paige  Ch.,  322. 
Moorhead  v.  Little  Miama  R.  R.,  17  Ohio,  340.  Atkinson 
V.  Marietta  &  (^nciwaaJti  R.  R.,  15  Ohio  State,  21.  Evi- 
dence of  William  Dietrichs  should  have  been  admitted.  1 
Greenleaf  on  Evidence,  sec.  99.  1  Wharton  Evidence, 
sees.  172, 173.  Before  a  corporation  can  condemn  private 
property  they  are  required  to  prove  their  existence  and 
right  to  exist.  Abbofs  Trial  Evidence,  p.  19,  sec  3. 
This  company  had  not  complied  with  the  law. 

A.  M,  Posty  for  appellee. 

LakEj  Ch.  J. 

This  action  was  commenced  in  the  district  court  for 
Platte  county  to  enjoin  the  condemnation  of  a  lot  in  the 
city  of  Columbus,  belonging  to  the  plaintiff,  by  the  defend- 
ant for  railroad  purposes. 

In  the  court  below  the  case  was  sent  to  a  referee  for  trial, 
who  reported  his  findings  of  fact  and  conclusions  of  law 
together  with  the  evidence  submitted  to  him.  In  accord- 
ance with  these  findings,  the  action  was  dismissed  for  want 
of  equity.  The  several  questions  presented  for  our  deter- 
mination were  raised  on  a  motion  for  a  new  trial,  and  we 
will  consider  them  in  the  order  in  which  they  were  there 
stated. 

It  is  claimed, /r8^,  that  the  referee  erred  in  excluding 
certain  testimony  offered  by  the  plaintiff  to  show  that  the 
lot  in  question  was  not  needed  for  the  purposes  of  the  de- 
fendant company.  The  witness  whose  opinion  was  asked 
as  to  the  needs  of  the  company  in  this  respect  was  tlie  hus- 
band of  the  plaintiff.  The  proposed  testimony  was  rightly 
excluded  for  the  reason  that  the  witness  was  not  sho^Ti  to 
be  qualified  to  give  an  intelligent  opinion  upon  that  sub- 
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ject.  There  is  nothing  in  the  bill  of  exceptions  to  indicate 
what  his  pursuits  had  been  or  then  were,  and  it  certainly 
could  not  be  presumed  that  he  was  a  proficient  in  the  mat- 
ter of  the  construction  or  the  necessities  of  railroads. 

It  is  also  claimed  that  the  referee  erred  in  not  permit- 
ting the  same  witness  to  answer  a  question  put  to  him  as 
to  the  time  when  the  road,  side  tracks,  depot  buildings, 
etc.,  at  Columbus,  were  finished.  The  testimony  thus 
sought  was  pertinent  to,  and  was  probably  ofiered  in  sup- 
port of  the  averment  in  the  petition  that  the  lot  in  contro- 
versy was  "not  needed  for  any  purpose  whatever  by  said 
defendant  corporation.*'  As  an  admission  by  the  company 
that  at  the  time  of  establishing  and  laying  out  its  grounds 
at  this  place  the  acquisition  of  this  lot  was  not  included  in 
its  then  anticipated  wants,  we  think  this  was  proper  testi- 
mony. But,  although  it  may  have  been,  and  probably 
was  admissible,  still,  in  view  of  the  fact  that  under  a  more 
favorable  ruling  of  the  referee  the  fact  thus  sought  for  was 
fully  brought  out  from  this  witness  in  his  further  exami- 
nation, the  error  was  without  prejudice,  and  is  not  a  good 
ground  for  reversing  the  judgment.  On  this  point  the 
record  shows  that,  in  answer  to  the  second  succeeding  ques- 
tion, this  witness  said  that  "it  was  aI)out  three  months" 
after  the  comj>letion  of  the  tracks,  depot,  and  other  build- 
ings before  pnx'eedings  for  the  condemnation  of  this  lot 
were  commenced.  And  besides,  it  was  conceded  on  the 
part  of  the  comixiny  that  in  the  first  location  of  its  grounds 
the  plaintifi*'s  lot  was  not  included. 

Complaint  is  also  made  that  the  referee  would  not  per- 
mit the  plaintiff  to  show  by  this  witness  that  there  had 
been  no  change  made  in  the  location  of  the  tnicks  or  build- 
ings of  the  company  within  the  city  since  they  were  first 
placed.  Conceding  this  fact  to  have  been  material  to  the 
plaintiff's  case,  still  the  ruling  complained  of  was  entirely 
harmless,  for  the  reason  that  it  was  clearly  established  by 
the  cross  examination  of  A.  M.  Post,  one  of  the  defendant's 
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witnesses^  that  no  change  in  anj  of  these  particulars  had 
been  made. 

It  is  also  urged  that  certain  testimony  given  by  the  wit- 
ness Post  as  to  what  was  done  and  said  by  A.  E.  Touzalin, 
the  general  manager  of  the  company,  in  directing  the  loca- 
tion of  the  tracks  and  depot  grounds,  and  as  to  the  neces- 
sity for  taking  this  lot,  ought  to  have  been  excluded. 
Much  of  this  testimony  was  admitted  without  objection; 
but  even  that  which  was  not  was  clearly  admissible  under 
the  pleadings,  especially  in  view  of  the  charge  made  in  the 
petition  that  the  proceedings  in  condemnation  were  not  di- 
rected by  any  competent  authority,  but  by  persons  whose 
only  relation  to  the  company  was  merely  that  of  attorneys 
at  law.  It  may  be  said  further  of  this  testimony  that  it 
tended  strongly  to  show  good  faith  on  the  part  of  the  com- 
pany in  desiring  to  acquire  this  lot,  which,  together  with  a 
total  want  of  evidence  of  bad  faitli,  fully  justified  the  con- 
clusion of  the  referee  upon  thi3  point.  We  are  of  opinion 
that  in  the  location  of  depot  and  other  grounds  of  a  rail- 
road company,  and  in  fixing  their  extent,  the  decision  of 
the  general  manager  of  the  company,  who,  as  this  official 
designation  fairly  implies  and  the  evidence  clearly  shoT^, 
"had  charge  of  all  of  its  business,"  including  the  constrao- 
tion  of  the  road  and  buildings,  is  prima  faciCy  and  in  the 
absence  of  all  evidence  to  the  contrary  a  just  measure  of 
what  is  essential  to  the  convenient  and  proper  conduct  of 
its  busineas,  and  sufficient  to  warrant  the  exercise  of  the 
power  of  eminent  domain  in  its  behalf. 

It  is  further  objected  that  the  referee  erred  in  his  finding 
that  the  Burlington  &  Missouri  River  Railroad  Company 
had  been  consolidated  with  the  Chicago,  Burlington  & 
Quincy  Railroad  Company.  There  is,  however,  no  error 
in  this  respect,  for  the  fact  of  such  consolidation  is  substan- 
tially set  forth  in  the  petition,  altliough  claimed  to  have 
been  somewhat  irregularly  done,  and  is  formally  admitted 
in  the  answer. 
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Exoeption  is  also  taken  to  the  conclusions  of  law  drawn 
by  the  referee  from  the  pleadings  and  evidence.  These 
conclusions  were  in  substance,  firsts  that  by  the  original 
condemnation  of  property  to  its  use  in  the  city  of  Columbus 
the  company  had  not  exhausted  its  right  under  the  statute 
to  take  land  for  "  right  of  way  and  depot  grounds "  therein ; 
second,  that  the  proceedings  to  condemn  the  lot  in  question 
were  properly  taken  by  the  defendant  company;  third,  that 
there  was  no  equity  in  the  plaintiff's  case. 

We  discover  no  error  in  either  of  these  conclusions.  As 
to  the  first,  we  find  that  the  referee  is  well  supported  by 
many  decisions  under  statutes  not  materially  different  from 
our  own. 

In  Prauiher  v.  Jeff'ersonvUle  M.  &  I.  R,  Co.,  52  Ind., 
16,  it  is  said  that:  "It  is  firmly  settled  that  making  one 
appropriation  does  not  exhaust  the  power,  but  new  appro- 
priations may  be  made  from  time  to  time  as  the  necessities 
of  the  road  may  require."  To  the  same  effect  is  the  de- 
cision in  the  case  of  The  Toledo  &  Wabash  R.  Co.  t?. 
Daniels  et  aZ.,  16  Ohio  St.,  390,  under  a  statute  of  ;which 
ours  is  a  substantial  copy.  See  also  Chicago,  Burlinffton 
&  Quincy  R.  Co.  t?.  Wilson,  17  111.,  123.  We  are  aware 
that  there  are  cases  in  which  a  contrary  rule  is  held,  but 
they  arose  under  statutes  wherein  the  intent  of  the  legis- 
lature to  limit  the  power  of  the  company  to  that,  taken 
for  the  original  construction  of  the  road,  was  apparent. 
We  find  nothing  in  our  statute  indicative  of  such  intent, 
but,  on  the  contrary,  an  intent  the  very  reverse  of  this 
seems  manifest  By  sec.  81,  ch.  16  Comp.  Statutes,  it  is 
provided  that:  "Such  corporation  is  authorized  to  enter 
upon  any  land  for  the  purpose  of  examining  and  sur- 
veying its  railroad  line,  and  may  take,  hold,  and  appro- 
priate so  much  real  estate  as  may  be  necessary  for  the 
location,  ccHistruction,  and  convenient  use  of  its  road,  in- 
cluding all  necessary  grounds  for  stations,  buildings,  work- 
shops, depots,  machine-shops,  switches,  side  tracks,  turn- 
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tables  and  water  stations  ."*****«  Promded 
that  the  lands  held,  taken  and  appropriated^  otherwise 
than  by  consent  of  the  owner,  shall  not  exceed  two  hun- 
dred feet  in  width,  except  for  wood  and  water  stations,  and 
depot  grounds,  unless  where  greater  width  is  necessaiy  for 
excavations,  embankments,  or  depositing  waste  earth,  etc 
It  seems  to  us  that  it  would  be  an  exceeding  narrow  con- 
struction of  this  language  to  hold  that  it  does  not  author- 
ize an  additional  condemnation  of  land  by  a  company, 
when  it  is  ascertained  that  the  quantity  first  appropriated 
is  inadequate  to  the  convenient  use  of  ite  road." 

It  appears  that  the  defendant  company,  prior  to  the  com- 
mencement of  the  proceedings  to  condemn  this  lot,  had  by 
lease  for  a  term  of  years  transferred  to  another  company 
"all  of  the  property  and  franchises,"  which  it  then  owned, 
or  might  thereafter  acquire.  This  lease,  it  is  urged,  had  the 
effect  to  deprive  the  defendant  of  the  right,  even  if  it 
would  otherwise  have  had  it,  to  exercise  the  power  of  emi- 
nent domain,  and  that  therefore  the  finding  of  the  referee 
in  this,  respect  was  erroneous.  We  think  this  objection 
is  untenable.  The  lease  expressly  provides  that  the  de- 
fendant shall  "  do  and  perform  any  and  every  corporate 
act  which  may  be  necessary,  useful  or  appropriate  to  "  secure 
to  ite  lessee  "the  full  enjoyment  of  *  *  *  every  fran- 
chise, right,  easement,  power,  and  privily"  which  it  then 
possessed  or  might  thereafter  acquire,  and  that  it  would 
also  to  this  end  "maintain  ite  corporate  organization.^' 
The  condenmation  of  this  lot  for  the  purposes  of  the  com- 
pany is  certainly  a  corporate  act,  and  if  essential  to  the 
convenient  and  proper  use  of  ite  road  by  the  lessee,  is  one 
which  by  the  terms  of  the  lease  the  defendant  was  bound 
to  perform  upon  request ;  and  besides  there  is  no  authority 
for  proceeding  in  any  other  name  than  that  of  the  defend- 
ant company.  Of  the  finding  of  no  equity  in  the  plain- 
tiff's case,  all  that  need  be  said  is  that  this  is  a  necessary 
conclusion  from  the  findings  of  fact,  which,  as  already 
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stated,  we  approve.     There  is  no  material  error  in  the  re- 
cord, and  the  judgment  must  be  affirmed. 

JXIDOMENT  AFFIRMED. 


The  Burlington  &  Missouri  River  Railroad  in 
Nebraska,  appellant,  v.  Clay  County  and 
another,  appellees. 

1.  Taxes  for  court  house  and  jail.    The  oonnty  oommiBBiQiiers 

have  no  authority  to  submit  to  the  electors  of  the  coonty,  the 
question  of  voting  taxes  in  excess  of  the  limit  fixed  by  law,  for 
the  puix>ose  of  erecting  a  court  house  and  jail;  and  a  tax  levied 
under  such  a  proposition  is  illegal  and  may  be  enjoined. 

2.    :  .  SINKING   FUND.    A  sinking  ftind  tax,  levied  to  pay 


other  than  the  bonded  indebtedness  of  a  county,  may  be  enjoined. 
And  the  &ct  that  the  county  commissionerB,  after  the  levy  of  the 
tax,  formally  rescinded  the  same,  wUl  not  defeat  the  action, 
where  the  tax  is  an  apparent  lien  upon  real  property. 

ft 

Appeal*  from  Clay  county.  Tried  below  before  Wea- 
ver, J. 

Marquetty  Deweese  &  Hall,  for  appellant. 

Brown  &  Ryan,  for  appellees. 

By  the  Court. 

In  January,  1879,  the  county  commissioners  of  Clay 
county  submitted  to  the  electors  of  that  county  the  fol- 
lowing proposition:  ^^ Shall  the  county  commissioners  of 
Clay  county,  Nebraska,  have  authority  to  levy  a  tax  of 
three  mills  on  each  dollar  of  the  assessed  valuation  of  said 
county  of  Clay,  each  year,  to-wit:  The  year  1879  and 
1880,  for  the  purpose  of  creating  a  court  house  and  jail 
fund,  to  be  expended  in  building  a  court  house  and  jail 
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for  said  county  ?''  The  proposition  was  adopted  by  1339 
votes  in  favor  of  the  s^ime  to  573  against,  and  was  declared 
carried.  In  pursuance  of  the  adoption  of  such  proposition, 
the  county  commissioners  of  that  county,  in  the  year  1879, 
levied  three  mills  on  the  dollar  on  the  assessed  valuation, 
and  also  a  levy  of  five-eighths  of  a  mill  for  a  sinking  fund. 
The  plaintiff  is  a  large  tax-payer  in  Clay  county,  and  filed  a 
petition  in  the  district  court  of  that  county  to  enjoin  the 
collection  of  the  above  taxes  upon  the  ground  that  they 
were  illegal.  The  court  found  for  the  defendant,  and  dis^ 
missed  the  action.     The  plaintiff  appeals  to  this  court 

The  principal  question  presented  is,  did  the  adoption  of 
the  above  proposition  by  the  voters  of  Clay  county  author- 
ize the  county  commissioners  to  levy  the  three  mill  tax  in 
dispute? 

Sec.  14  of  an  act  concerning  counties  and  county  officers, 
approved  Feb.  27,  1873,  which  was  in  force  when  the 
proposition  was  adopted,  provided  that "  the  board  of  county 
commissioners  at  any  meeting  shall  have  power:' 

"I.  To  make  all  orders  respecting  the  property  of  the 
county;  to  sell  the  public  grounds  of  the  county,  and  to 
purchase  other  grounds  in  lieu  thereof. 

''II.  To  examine  and  settle  all  accounts  of  the  receipts 
and  expenditures  of  the  county,  and  allow  all  accounts 
chargeable  against  the  county ;  and  when  so  settled,  county 
warrants  may  be  issued  therefor  as  provided  by  law. 

"III.  To  purchase  sites  for  and  to  build  and  keep  in 
repair  county  buildings  and  cause  the  same  to  be  insured  in 
the  name  of  the  county  treasurer  for  the  benefitof  the  county; 
and  in  case  there  are  no  county  buildings,  to  provide  suit- 
able rooms  for  county  purposes. 

"IV.  Apportion  and  order  the  levying  of  taxes  as  pro- 
vided by  law,  and  to  borrow  upon  the  credit  of  the  county 
a  sum  sufficient  for  the  erection  of  county  buildings,  or  to 
meet  the  current  expenses  of  the  county  in  case  of  a  d^cit 
in  the  county  revenue."    Gren.  Stat.,  234. 
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Sec.  16  provides  that  the  couniy  commissioners  shall  not 
have  power  to  borrow  money  without  submitting  that 
question  to  the  electors  of  the  county ;  and  section  16  author- 
izes theln  to  submit  such  question  at  any  regular  or  special 
election. 

Sec  18  provides  that  ^^  the  whole  question  including  the 
sum  desired  to  be  raised,  or  the  amount  of  the  tax  desired 
to  be  levied,  or  the  rate  per  annum,  and  the  whole  regula- 
tion, including  the  time  of  its  taking  effect  or  having  oper- 
ation *  *  is  to  be  published  for  four  weeks  preceding 
the  election,  in  some  newspaper  published  in  the  county/' 

Sec.  19  provides  that:  "When  the  question  submit- 
ted involves  the  borrowing  and  expenditure  of  money, 
the  proposition  of  the  question  must  be  accompanied  by  a 
provision,  to  levy  a  tax  for  the  payment  thereof  and  no 
vote  adopting  the  question  proposed  shall  be  valid,  unless 
it  likewise  adopt  the  amount  of  tax  to  be  levied  to  meet 
the  liability  incurred." 

It  will  be  seen  that  the  authority  conferred  upon  the 
county  commissioners  when  funds  are  needed  to  aid  in 
the  construction  of  county  buildings,  is  to  borrow  money 
for  a  5pecific  purpose  upon  the  credit  of  the  county. 
This  purpose  must  be  submitted  to  the  electors  of  the 
county,  and  be  adopted  by  them.  The  whole  question — 
that  is  the  amount  of  the  debt,  the  character  of  the  obli- 
gations to  be  issued,  the  time  and  place  of  payment,  and 
the  rate  of  interest,  together  with  the  adoption  of  a  pro- 
vision for  taxation  for  the  payment  of  the  same — ^must 
be  submitted.  While  such  a  proposition  is  pending,  every 
tax-payer  may  oppose  or  uphold  it.  And  even  if  it  is  de- 
clared carried,  such  tax-payers  may  prevent  the  issue  of 
such  obligations  by  invoking  the  aid  of  the  courts  if  the 
proposition  was  not  legally  carried,  or  any  equitable  grounds 
exist  against  issuing  such  securities.  In  this  way  the  ne- 
cessities of  the  county  for  Ainds  can  be  supplied,  and  the 
rights  of  the  tax-payers  protected,  as  funds  not  required 
26 
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for  a  specific  purpose  cannot  be  borrowed.  It  is  not  the 
policy  of  the  law  to  authorize  the  levy  and  collection  of 
taxes  not  necessary  to  meet  the  indebtedness  of  the  county, 
which  is  already  incurred  or  to  be  incurred  during  the 
year  for  which  the  taxes  were  levied;  that  is,  it  is  not  the 
intention  that  more  revenue  should  be  raised  than  is  neces- 
sary to  pay  the  actual  indebtedness  of  the  county.  To 
guard  the  tax-payers,  the  legislature  has  imposed  limita- 
tions upon  the  amount  to  be  levied.  If  the  sum  that  can 
thus  be  raised  is  not  sufficient  to  pay  past  indebtedness,  to 
meet  the  current  expenses  of  the  county,  or  for  an  extra- 
ordinary occasion,  the  only  remedy  is  to  borrow  money. 
There  is  no  authority  for  the  county  commissioners  to  sub- 
mit to  the  voters  the  question  whether  they  shall  levy  taxes 
in  excess  of  the  limit  fixed  by  statute,  and  such  a  system 
is  open  to  gross  abuse,  as  there  could  be  no  certain  limit  to 
the  amount  to  be  raised,  as  it  must  depend  upon  uncertain 
aggregate  valuations  for  each  year ;  l}e8ides  they  have  no 
authority  to  draw  warrants,  except  upon  duly  verified 
vouchers  that  have  been  allowed.  Warrants  are  not  com- 
mercial paper,  and  are  open  to  the  same  defense  in  &e 
hands  of  an  indorsee  that  they  would  be  as  against  the 
payee.     School  District  v,  Stough,  6  Neb.,  367. 

There  being  no  authority  to  levy  the  tax  in  question, 
the  judgment  of  the  court  below  is  reversed,  the  case  re- 
instated, aud  the  injunction  made  perpetual. 

As  to  the  sinking  fund  tax,  the  case  clearly  falls  within 
that  of  the  U.  P.  R.  R.  v.  Buffalo  Co.,  9  Neb.,  448,  and  the 
U,  P.  R,  R.  V.  Dawson  Co.y  12  Id.,  254;  and  the  tax  is 
clearly  illegal  and  the  same  should  be  enjoined.  The 
county  commissioners  attempted  after  the  levy  of  the  tax  to 
rescind  the  same,  but  their  authority  to  make  such  rescission 
Js  doubtful ;  and  a  party  has  a  right  to  have  an  apparent 
doud  on  his  title  removed.  Judgment  will  be  entered 
in  conformity  with  this  opinion. 

Judgment  aooordingly. 
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Reuben  B.  Tinglet^  plaintiff  if  ebbob,  y.  Mabt 

Dolby,  defendant  in  ebbob. 

1.  Fraotice:    setting  aside  bepobt  of  befebee.    A  case  was 

referred  to  a  referee,  who  heard  all  the  testimony  and  made  his 
report,  which  was  afterwards  set  aside  by  the  district  conrt,  to 
which  exception  was  taken.  A  trial  was  then  had  before  a 
jury,  a  verdict,  and  judgment.  Held^  That  the  court  had  no 
authority  to  set  aside  the  report  of  the  referee,  except  for  cause 
and  none  appearing,  the  order  was  reversed. 

2.  Qamlshment:    liability  of  gabnishee.    A  garnishee  who 

answered  "I  have  under  my  control  notes,  judgments,  and  other 
evidences  of  indebtedness"  of  the  debtor,  is  not  liable  as  garn- 
ishee in  an  action  for  money,  unless  he  has  money  belonging  to 
the  debtor  in  his  hands,  or  has  converted  some  of  the  securities 
to  his  own  use. 

Ebrob  to  the  district  court  for  Lancaster  county. 
Tried  below  before  Pound,  J. 

.Brown  &  Ryan  Brothers,  for  plaintiff  in  error. 

The  possession  of  personal  property  does  not  subject  the 
garnishee  to  liability  to  answer  in  cash  for  such  personal 
property  in  his  hands.  Dolby  v.  Ihtgley,  9  Neb.,  417. 
Comp.  Stat.,  559,  sec.  224.  Miner  v,  Parker,  1  Alabama, 
421.  UatiU  V.  Goodlor,  6  La.  Ann.,  122.  Peet  v.  Whitn 
morCy  16  La.  Ann.,  48.  Coleman  v.  Fennimore,  16  La. 
Ann.,  253.  Frost  v.  Pait^ick,  11  Miss.  (3  Smed.  &  M.), 
783.  WethereU  v.  Flanigan,  2  Miles  (Pa.),  243.  People 
V.  Johnson,  14  111.,  342. 

A.  C.  Ricketts  and  WaUer  J.  Lamb,  for  defendant  in 
error. 

Maxwell,  J. 

This  case  was  before  this  court  in  1879,  and  is  reported 
in  9  Neb.,  412.    The  case  haying  been  remanded  for  a  new 
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trial,  was  referred  to  Hon.  S.  B.  Graley  as  referee,  who  heard 
the  testimony  and  made  a  report  in  favor  of  the  plaintiff 
in  error.  This  report  was  set  aside  by  the  district  court,  to 
which  the  plaintiff  excepted,  and  now  assigns  the  same  for 
error.  The  referee  also  signed  a  bill  of  exceptions  con- 
taining all  the  testimony  taken  in  the  case.  Upon  the  re- 
port of  the  referee  being  set  aside  the  cause  was  tried  to  a 
jury,  which  rendered  a  verdict  in  favor  of  the  defendant  for 
the  sum  of  $625.41,  upon  whidi  judgment  was  rendered. 

The  conceded  facts  are  as  follows :  In  July,  1876,  one 
Thomas  J.  H.  Dolby  commenced  an  action  against  R.  F. 
Parshall  in  the  county  court  of  Lancaster  county,  to  re- 
cover the  sum  of  $600.  Tingley  was  served  with  process 
of  garnishment,  and  in  obedience  to  such  process,  on  the  sec- 
ond day  of  August  of  that  year  appeared  in  said  oourt^ 
when  the  following  question  was  asked  him :  "Mr.  Ting- 
ley,  you  may  state  whether  you  have  any  goods,  chattels, 
or  rights  in  action  belonging  to  R.  F.  Parshall  in  your 
possession  or  under  your  control  ?  State  in  full."  To  whiph 
he  answered :  "  I  have  under  my  control  notes,  judgments, 
and  other  evidences  of  indebtedness  belonging  to  Parshall, 
in  the  amount  of  about  two  thousand  dollars,  more  or 
less."  Thereupon  the  court  made  the  following  order: 
"On  this  second  day  of  August,  1875,  it  is  considered  by 
me  that  said  garnishee  keep  in  his  hands  the  sum  of  $450, 
and  $25  to  cover  costs,  until  the  further  order  of  this 
court." 

The  county  court  rendered  judgment  in  favor  of  Par- 
shall,  but  on  appeal  to  the  district  court  judgment  was  ren- 
dered against  him  and  in  favor  of  Dolby  for  the  sum  of 
$549.20  and  costs. 

Afterwards  the  following  proceedings  were  had  in  the 
district  court :  "  Plaintiff,  by  his  attorney,  on  this  second 
day  of  March,  1878,  being  the  eighteenth  day  of  this  term 
of  the  court,  to  require  R.  R.  Tingley,  garnishee  herein,  to 
pay  money  into  court  as  per  his  answer  as  garnishee,  which 
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motion  was  argued  and  submitted  to  tlie  court,  and  now 
on  this  thirteenth  day  of  March,  1878,  it  is  considered  by 
the  court  that  the  motion  be  sustained/^ 

The  money  not  being  paid  this  action  was  brought. 
Tingley  sets  up  a  number  of  defenses;  those  which  are 
deemed  material  will  be  noticed. 

Firsty  He  allies  in  substance  that  on  the  fifteenth  day 
of  March,  1878,  he  tendered  to  the  clerk  of  the  district 
court  the  note  of  Thomas  J.  H.  Dolby  to  Parshall  on  which 
there  was  due  about  the  sum  of  $492,  said  note  being  a 
part  of  the  assets  in  his  hands  as  garnishee,  and  he  is  still 
ready  to  deliver  said  note  to  the  court. 

Second,  That  prior  to  the  notice  of  garnishment  Par- 
shall  was  indebted  to  him  in  the  sum  of  $921,  and  by 
agreement  with  him  the  proceeds  of  the  assets  in  the  hands 
of  the  garnishee  were  to  be  applied  in  payment  of  this  sum. 
And  that  he  has  been  unable  to  collect  a  sufficient  sum  to 
pay  said  indebtedness,  and  that  Parshall  is  still  indebted  to 
him  in  the  sum  of  $525. 

There  is  also  a  statement  of  the  assets  at  the  time  of  gar- 
nishment and  a  denial  of  all  the  facts  not  admitted. 

The  reply  consists  of  special  denials  of  the  new  matter 
in  the  answer. 

This  is  not  an  action  to  recover  from  the  garnishee  upon 
the  ground  that  his  answer  is  unsatisfactory — ^in  other 
words  has  failed  to  disclose  all  the  property  under  his  con- 
trol, but  an  action  to  recover  in  money  for  "notes,  judg- 
ments and  evidences  of  indebtedness  '^  in  his  hands.  Such 
being  the  case,  Mrs.  Dolby,  as  a  condition  precedent  to  the 
right  to  recover,  must  prove  that  Tingley  had  such  money, 
derived  from  the  securities  in  question,  or  has  converted 
such  securities  to  his  use. 

And  this  brings  us  to  the  fii*st  assignment  of  error,  that 
the  court  erred  in  setting  aside  the  report  of  the  referee, 
and  granting  a  new  trial.  Motions  for  a  new  trial  are  ad- 
dressed to  the  sound  discretion  of  the  court,  and  this  rule 
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prevails  whether  the  ground  of  the  motion  is  that  the  ver- 
dict is  against  the  weight  of  evidence^  or  for  accident  or 
surprise^  newly  discovered  evidence,  or  like  cause.  But 
this  discretion  is  a  legal  discretion. 

In  Rex  V.  WUkea,  4  Burr,  2539,  Lord  Mansfield  says : 
^^  Discretion  when  applied  to  a  court  of  justice  means  sound 
discretion  guided  by  law.  It  must  be  governed  by  rule, 
not  by  humor;  it  must  not  be  arbitrary,  vague,  and  fanci- 
ful, but  legal  and  regular.^^ 

Blackstone  says:  '^A  new  trial  will  not  be  granted 
where  the  value  is  too  inconsiderable  to  merit  a  second  ex- 
amination. It  is  not  granted  upon  nice  and  formal  objec- 
tions, which  do  not  go  to  the  real  merits.  It  is  not  granted 
in  cases  of  strict  right,  or  summvmjvs,  where  the  rigorous 
exaction  of  extreme  l^al  justice  is  hardly  reconcilable  to 
conscience.  Nor  is  it  granted  where  the  scales  of  evidence 
hang  nearly  equal ;  that  which  leans  against  the  former 
verdict  ought  always  very  strongly  to  preponderate.'*  3 
Black.  Com.,  392. 

In  many  cases'  it  is  absolutely  necessary  to  do  justice  tiuit 
there  should  be  a  new  trial,  and  whenever  it  is  apparent 
from  the  record  that  a  new  trial  will  be  in  fiirtherance  of 
justice  it  should  be  granted.  But  on  the  other  hand  a  new 
trial  can  only  be  granted  for  cause,  and  this  must  be  a  legal 
cause.  That  is,  there  must  be  a  sufficient  reason  why  a 
new  trial  is  granted.  This  is  in  keeping  with  all  the  pro- 
ceedings in  court.  A  trial  is  a  judicial  examination  of  the 
issues  in  a  case.  These  issues  are  specific  and  distinct,  and 
the  evidence  is  confined  to  them.  The  trial  is  public,  and 
the  instructions  are  required  to  be  publicly  given  and  be 
directly  applicable  to  the  testimony  in  the  case,  while  the 
verdict  must  respond  to  the  issues.  These  are  saf(^;uarcl5 
that  are  thrown  around  every  litigant,  and  every  step  in  the 
procedure  up  to  the  rendition  of  final  judgment  is  subject 
to  review. 

Can  it  be  that  if  the  court  refuse  a  new  trial  its  action  is 
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subject  to  review,  but  if  it  grants  one  it  is  not?  It  may 
be  said  that  a  new  trial^  being  in  furtherance  of  justice,  is 
not  reviewable.  But  suppose  it  is  not?  Suppose  there  is 
no  sufficient  cause?  Then  the  granting  of  the  same  is 
clearly  error,  and  such  has  been  the  uniform  holding  of 
the  court.  Aa^teU  v.  Warden,  7  Neb.,  186.  Iler  v.  Dar- 
ndU,  5  Id.,  192.  Kruger  v.  Harvester  Co.,  9  Id.,  533. 
The  right  of  review  in  such  cases  is  unquestioned. 

But  it  is  said  the  plaintiff  in  error  should  have  stood  on 
his  exception  to  setting  aside  the  report  of  the  referee,  and 
that  by  joining  in  the  trial  before  the  jury  he  waived  the 
objection.  Undoubtedly  there  are  cases  in  relation  to  en- 
tering an  appearance,  filing  papers  and  the  like,  where  such 
a  rule  would  prevail,  upon  the  ground  that  the  objection 
is  technical  merely.  But  where  substantial  rights  are  af- 
fected a  party  is  not  required  to  desist  from  defending  his 
rights  in  order  to  avail  himself  of  material  errors  affecting 
the  same.  Suppose  the  court  should  overrule  a  demurrer 
to  a  petition  upon  the  ground  that  it  failed  to  state  a  cause 
of  action,  to  which  exception  was  taken?  The  objection 
would  still  be  open  for  review  notwithstanding  the  defend- 
ant had  answered  and  defended  the  case  on  its  merits.  In 
our  opinion  Tingley  did  not  waive  this  defect  by  appearing 
and  making  his  defense  before  the  jury.  The  question 
therefore  arises,  was  there  sufficient  cause  for  setting  aside 
the  report?  The  referee  found  in  substance  that  Parshall 
was  indebted  to  Tingley  in  1873  in  the  sum  of  $921.06, 
which  sum  had  not  been  paid  in  full,  and  that  it  was  then 
agreed  between  the  parties  that  Tingley  was  to  be  paid  out 
of  the  assets  in  his  hands.  He  also  finds  that  in  August, 
1873,  Tingley  advanced  to  Parshall  the  sum  of  $600.  The 
grounds  of  the  motion  to  set  aside  the  report  are  in  sub- 
stance, tl^t  the  finding  is  against  the  weight  of  evidence; 
that  the  referee  erred  in  excluding  certain  evidence  as  to 
money  forwarded  by  Tingley  to  Parshall.  As  to  the  first 
objection,  it  is  sufficient  to  say  that  the  clear  preponderance 
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of  the  evidence  sustains  the  finding  of  the  referee  as  to  the 
indebtedness  of  $921  from  Parshall  to  Tingley,  and  that 
thi3  sum  was  to  be  paid  out  of  the  assets  inTingley's  hands, 
but  has  not  yet  been  paid  in  full.  In  other  words,  the  ref- 
eree finds  that  Tingley  had  no  funds  in  his  hands  belong- 
ing to  Parshall,  and  therefore  is  not  liable.  The  evidence 
as  to  the  payments  of  money  was  also  properly  excluded 
as  it  related  to  a  period  antecedent  to  the  notice  of  garnish- 
ment. The  court  therefore  had  no  sufficient  grounds  for 
setting  aside  the  report.  The  record  of  the  trial  before  the 
jury  shows  a  large  number  of  material  errors,  which  it  k 
unnecessary  to  notice.  The  judgment  of  the  district  court 
upon  the  verdict  is  reversed  and  set  aside,  and  also  its  judg- 
ment setting  aside  the  report  of  the  referee,  and  the  case  is 
remanded  to  that  court,  with  directions  to  confirm  the  re- 
port of  the  referee  and  render  judgment  in  conformity 
therewith. 

Judgment  acxx^bdingly. 
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1.  Trial:  objections  to  impaneling  juby.  An  objection  that 
a  case  waa  called  and  a  jnry  impaneled  in  the  abaenoe  of  fhe 
attorneys  for  one  of  the  parties  must  be  made  in  the  trial  oomt, 
and  cazmot  be  made  for  the  first  time  in  the  supreme  court 

39  eye      2.    Instructions  to  Jury.    If  one  of  the  paragraphs  in  the  change 
13  8761  of  the  court  to  the  jury  misstate  the  law  upon  a  material  pointy 

*^"^  such  error  wiU  not  be  cured  by  another  paragraph  which  states 

43  410|  the  law  correctly,  because  the  jury  would  be  left  in  doubt  as  to 

which  paragra^  was  correct.  • 


Error  to  the  district  court  for  Lancaster  county.    Tried 
below  before  Pound,  J. 
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Dwighi  G,  Hull  and  JS.  D.  Steams  for  plaintiff  in  error. 
Lamb,  Billiiigaley  &  Lambertson  for  defendant  in  error. 

Maxwell,  J. 

This  is  an  action  by  Palmer  against  Wasson  to  recover 
damages  for  an  alleged  breach  of  contract  for  the  sale  of 
real  estate.  It  is  alleged  in  the  petition  that  on  the  3d  day  of 
May,  1877,  Wasson  purchased  from  Palmer  the  building  in 
which  he  resided  and  ten  acres  of  land  for  the  sum  of  $7,000, 
to  be  paid  as  follows:  $100  cash  in  hand,  |3,000  in  thirty 
days,  and  $3,900  in  sixty  days  from  that  date.  That  said 
Wasson  has  wholly  failed  to  comply  with  said  contract,  and 
has  paid  no  part  of  said  sum  except  the  $100.  The  dam- 
ages alleged  to  have  been  sustained  are  set  foi*th  in  the 
following  language:  "  Plaintiff  further  avers  that  by  i^ea- 
son  of  the  non-performance  of  the  said  covenants  and 
agreements  in  said  contract  contained,  by  defendant  to  be 
perform'ed,  he,  plaintiff,  hath  suffered  damage  in  the  sum 
of  one  thousand  dollars  over  and  above  the  one  hundred 
dollars  paid  as  aforesaid,  by  re&son  of  the  decline  of  said 
lands  in  value  from  the  price  it  was  sold  at  to  defend- 
ant to  a  price  $1,100  less,  which  plaintiff  was  subsequently 
compelled  to  sell  said  land  by  reason  of  the  actual  decline 
in  value  thereof  in  said  sum  last  named.'^ 

Wasson  in  his  answer  admits  the  making  of  the  contract 
and  the  payment  of  $100,  but  denies  the  other  allegations 
in  the  petition  and  alleges  that  Palmer  has  suffered  no  loss 
on  account  of  the  alleged  breach  of  contract.  On  the  trial 
a  verdict  for  $1,000  was  rendered  in  favor  of  Palmer, 
upon  which  judgment  was  rendered. 

The  first  error  assigned  is  that  the  jury  was  impaneled 
in  the  absence  of  the  plaintiff  in  error  or  his  attorneys. 
This  assignment  is  sustained  by  an  affidavit  of  Mr.  Stearns, 
but  there  is  no  record  of  any  objection  to  the  jury  or  any 
particular  juror. 
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The  jury  seems  to  have  been  acceptable  to  Waason's  at- 
torneys before  the  trial  was  entered  upon^  nor  is  any 
objection  of  this  kind  made  in  the  motion  for  a  new  trial. 
The  right  of  every  suitor  to  a  fair  and  impartial  jury  has 
been  steadily  maintained  by  this  court  ever  since  its  organ- 
ization; but  the  objections  must  be  made  before  the  trial, 
otherwise  they  are  waived. 

It  is  the  business  of  attorneys  to  be  present  in  court  and 
be  ready  to  proceed  with  their  cases  when  reached  in  their 
regular  order  on  the  docket ;  but  if  from  the*sudden  ter- 
mination of  a  trial  a  case  is  reached  at  a  much  earlier  date 
than  might  reasonably  have  been  expected,  and  in  conse- 
quence the  attorneys  of  one  of  the  parties  are  absent  from 
the  court  room,  it  would  seem  but  reasonable  that  the 
court  should  direct  that  notice  be  given  them  to  attend  at 
once. 

In  the  case  at  bar  there  is  nothing  in  the  record  to  show 
that  the  matter  was  brought  to  the  attention  of  the  trial 
court,  and  it  cannot  therefore  be  considered  here. 

Objection  is  made  to  the  third  paragraph  of  the  insbiic- 
tions,  which  is  as  follows:  "If  you  find  for  the  plain- 
tiff, you  should  assess  such  damages  as  the  plaintiff  sus- 
tained by  the  breach  of  the  contract  by  the  defendant, 
if  you  find  that  he  broke  or  terminated  the  same,  and 
that  at  the  time  he  did  so  the  plaintiff  was  ready, 
able,  and  willing  to  perform  the  same  on  his  part  ac- 
cording to  its  terms."  This  instruction  was  well  calcu- 
lated' to  mislead.  The  proper  measure  of  damages  was 
the  difference  between  the  contract  price  and  the  actual 
value  of  the  property  at  the  time  the  contract  was  broken, 
yet  the  jury  are  told  that  they  may  assess  such  damages  a& 
the  plaintiff  sustained  by  the  alleged  breach,  not  limiting 
them  in  any  manner.  Such  an  instruction  could  not  fail 
to  mislead  the  jury,  and  is  not  cured  by  a  subsequent  in- 
struction stating  the  measure  of  damages  correctly.  While 
instructions  will  be  considered  as  a  whole^  yet  the  several 


JULY  TERM,  1882.  379 

Moore  y.  Fedewa. 

paragraphs  must  be  consistent  with  each  other.  It  would 
be  a  very  unsafe  rule  to  adopt,  to  sustain  instructions  some 
of  the  paragraphs  of  which  misstated  the  law. 

It  is  said  that  this  defect  is  cured  by  the  giving  of  a 
correct  instruction.  It  is  a  sufficient  answer  to  say  that 
the  jury  would  not  know  whether  to  rely  upon  the  correct 
or  the  incorrect  paragraph.  The  object  of  instructions  is 
to  enable  the  jury,  who  are  the  judges  of  the  facts,  to  apply 
the  law  to  the  facts  proved.  The  law  thus  given  must  be 
applicable  to  those  facts  and  none  others.  The  question  at 
issue  in  this  case  was  whether  Palmer  had  sustained  dam- 
ages  by  the  alleged  breach  of  the  contract,  and  if  so,  the 
jury  should  have  been  told  in  plain,  unequivocal  language 
the  proper  mode  of  estimating  the  same. 

The  judgment  of  the  district  court  is  reversed,  and  the 
cause  remanded  for  a  new  trial. 

Reversed  and  bemanded. 


18    879 

u  loa, 

R.  E.  M(X)re  and  John  Michaels,  plaintiffs,  and    55  ^4 
Charles  Michaels,  appellee,  v.  J.  A.  Fedewa, 

IMPLEADED  WFIH  OTHERS,  APPELLANT. 

1.  Attachment.    In  a  contest  bet^r-een  attaching  creditora  the  at- 

tachment first  levied  is  entitled  to  priority. 

2.  Frooess:    caption.    A  writ  commencing  "The  State  bf  Ne- 

braska, Lancaster  County/'  is  sufficient  without  repeating  the 
words  -"The  State  of  Nebraska "  before  the  name  of  the  officer 
addressed. 

Appeal  from  Lancaster  county.    Tried  below  before 
Pound,  J. 

Janies  E.  PhUpoU,  for  appellant 

i.  C.  Burr  and  /.  B,  Webster ,  for  appellee. 
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Maxwell,  J. 

« 

The  principal  question  involved  in  this  case  is  the  prior- 
ity of  attachment  liens.  It  ap][)ears  from  the  record  that 
in  tlie  year  1876  the  defendant  Weichbrodt  executed  a 
note  for  the  sum  of  $100  to  one  Thompson,  and  to  secure 
the  payment  of  the  same  made  a  trust  deed  to  Moore  upon 
certain  real  estate  in  Lancaster  county.  The  note  was 
afterwards  assigned  to  John  Michaels.  In  May,  1879,  an 
action  was  brought  in  the  district  court  of  Lancaster 
county  to  foreclose  the  trust  deed,  and  J.  A.  Fedewa  was 
made  defendant.  He  filed  an  answer  setting  up  an  inter- 
est in  the  real  estate  in  question  by  virtue  of  an  attachment 
levied  thereon  in  an  action  in  which  he  was  plaintiff  and 
Weichbrodt  was  defendant.  The  attachment  was  levied' 
on  the  9th  day  of  July,  1878,  and  judgment  was  rendered 
in  his  favor  on  the  26th  day  of  October  of  that  year. 
Charles  Michaels,  by  leave  of  court,  filed  an  answer,  in 
which  he  states  substantially  that  on  the  29th  day  of  June, 
1878,  he  caused  an  attachment  to  be  levied  upon  the  real 
estate  in  controversy,  in  an  action  pending  in  the  district 
court  of  Lancaster  county,  wherein  he  was  plaintiff  and 
Weichbrodt  was  defendant,  and  that  on  the  28th  day  of 
October,  1878,  judgment  was  rendered  in  said  action 
against  Weichbrodt  and  in  his  favor  for  the  sum  of 
$279.89  debt,  and  $107  costs,  and  the  attached  prem- 
ises were  ordered  to  be  sold.  That  in  November  of  that 
year  the  premises  were  sold  under  the  attachment  to 
Charles  Michaels  for  the  sum  of  $427.  The  sale  was 
thereafter  confirmed,  and  a  deed  made  to  the  piurhaser. 
He  then  intervened  in  the  action  of  foreclosure.  The 
court  below  found  that  Charles  Michaels  was  the  owner 
of  the  equity  of  redemption,  and  that  Fedewa  had  no 
lien  or  interest  in  the  premises.  Fedewa  brings  the  cause 
into  this  court  by  appeal. 
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The  only  question  for  consideration  is  the  priority  of 
liens  of  the  attachment. 

Sec.  212  of  the  code  provides  that  '^an  order  of  attach- 
ment binds  the  property  attached  from  the  time  of  service." 
This  being  so^  there  is  no  doubt  that  Michaels'  attachment 
was  prior  in  point  of  time  to  that  of  Fedewa,  and  is  there- 
fore the  prior  lien,  and  is  to  be  satisfied  before  that  of 
Fedewa.  The  costs  in  the  case  of  Michaels  v,  WeiehArodt 
seem  to  be  excessive,  and  we  cannot  perceive  any  necessiCy 
for  incurring  so  large  an  amount;  and  the  right  of  Mich- 
aels to  charge  the  same  upon  the  land  attached  might  be 
doubtful,  if  the  question  was  raised ;  but  it  is  not.  It  appears 
also,  that  Fedewa  caused  an  execution  issued  on  his  judgment 
to  be  levied  upon  the  surplus  remaining  after  the  satisfac- 
tion of  Michaels^  judgment,  and  he  received  $62.52 
thereon. 

The  attorney  for  Fedewa  contends  that  the  order  of  sale 
under  which  Michaels  obtained  title  '^is  void  on  its  face, 
for  its  style  is  *The  People  of  the  State  of  Nebraska.^" 

The  order  is  in  the  follo^ving  form: 

"The  State  of  Nebraska,  1 
Lancaster  county.        j 

"The  people  of  the  State  of  Nebraska  to  Joseph  Hoag- 
land,  sheriff,  etc." 

A  writ  is  defined  to  be  "a  mandatory  precept  isssued  by 
the  authority  and  in  the  name  of  the  sovereign  or  the 
state,  for  the  purpose  of  compelling  the  defendant  to  do 
something  therein  mentioned.  It  is  issued  by  a  court  or 
other  competent  jurisdiction,  and  is  returnable  to  the  same. 
It  is  to  be  under  the  seal  and  attested  by  the  proper  officer, 
and  is  directed  to  the  sheriff  or  other  officer  lawfully  au- 
thorized to  execute  the  same."     2  Bouv.  Law  Diet.,  680. 

A  writ  may  be  defined  to  be  a  mandatory  direction  to 
the  officer  to  whom  it  is  addressed,  requiring  him  to  per- 
form a  particular  act,  as  to  summon  the  defendant,  to  sell 
property  under  the  decree  of  the  court,  etc.     In  every  case 
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the  writ  itself  oontaius  directions  as  to  what  is  required  to 
be  done. 

At  common  law  all  writs  ran  in  the  name  of  the  sov- 
ereign. Sec.  24^  Art  YI,  of  the  constitution  provides 
that  ^'AU  process  shall  run  in  the  name  of  the  State  of 
Nebraska.''    Sec.  880   of  the  code  provides  that  "The 

style  of  all  process  shall  be  the  'State  of  Nebraska 

county.' "  The  statute  merely  adds  to  the  constitutional 
provision  a  requirement  showing  the  county  from  which 
the  writ  is  issued.  If  the  writ  is  issued  by  the  proper 
authority,  and  substantially  complies  with  the  law,  it  is  not 
void.  At  the  most  it  is  voidable.  Thus,  in  Lwingdon  v, 
OoCy  4  Neb.,  379,  the  order  of  attachment  did  not  run  Id 
the  name  of  "  The  People  of  the  State  of  Nebraska,"  as  re- 
quired  by  the  oonatitation  then  in  force,  yet  ite  court 
properly  h^ld  that  tlie  writ  was  not  void  and  was  curable 
by  amendment.  See  State  v.  Bryant,  5  Ind.,  Id2.  And 
that  it  made  no  difference  that  the  omission  was  of  a  form 
required  by  the  constitution.  lOdy  v.  Harris,  10  Wis., 
95.  But  there  was  no  defect  in  the  writ  in  this  case.  It 
ran  in  the  name  of  the  state,  followed  beneath  by  the 
name  of  the  county,  and  this  was  sufficient.  Would  it  add 
anything  to  the  authority  of  such  officer  to  repeat  the 
words  "The  State  of  Nebraska"  before  his  name?  We 
think  flot,  as  the  authority  sufficiently  appears.  MePher- 
8(m  v.  Bank,  12  Neb.,  202.  This  being  so,  the  words  "The 
People  of  the  State  of  Nebraska  "  before  the  name  of  the 
officer  are  inmiaterial.  A  writ  in  this  form  is  not  to  be 
commended  as  a  model,  but  it  is  sufficient  after  tl^e  confirma- 
tion of  the  sale.  There  is  no  error  in  the  record^  and  the 
judgment  is  affirmed. 

Judgment  affibmed. 
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Archibald  B.  Cadman,  special  admtnistratob  op    "  ***' 
THE  Estate  op  John  Price,  plaintiff  in  error, 
V.  P.  Coursey  Richards,  dependant  in  error. 

1.  AdminiBtration  of  Estates :    special  a dministbatob.    A 

flpecial  administrator  has  authority  in  a  proper  case  to  appear 
and  defend  an  action  against  the  estate.  Bnch  power  is  to  he  in- 
ferred from  the  aathority  to  hring  and  maintain  snits;  hat  his 
powers  cease  upon  the  appointment  and  qualification  of  a  gen- 
eral administrator. 

2.     :    .     A  special  adminintnitor  should  he  appointed  hy 


the  court  having  authority  to  grant  letters  testamentary  or  of 
administration. 

Error  to  the  district  court  for  Lancaster  county.  Tried 
Mow  l)efore  Pound,  J. 

J.  jB.  Webster j  for  plaintiff  in  error, 

S.  P.  Vanatta,  for  defendant  in  error. 

Maxwell,  J. 

On  the  9th  day  of  April,  1881,  one  John  Price,  an  un- 
married man,  died  at  a  hotel  in  the  city  of  Lincoln,  having 
at  the  time  of  his  death  personal  property  in  Lancaster 
county  of  at  least  the  value  of  $150.  On  the  12th  day 
of  April  of  that  year  the  defendant  in  error  filed  in  the 
'probate  court  of  Lancaster  county  an  instrument  purjx>rt- 
ing  to  be  the  last  will  and  testament  of  said  Price,  of  which 
notice  by  publication  was  duly  given.  On  the  16th  day  of 
April,  1881,  James  Price,  a  brother  of  the  deceased,  filed 
objections  to  the  will  in  said  probate  court.  These  objec- 
tions were  presented  in  a  petition  for  the  appointment  of  a 
special  administrator.  On  the  hearing  the  plaintiff  herein 
was  appointed  special  administrator.  The  hearing  on  the 
instrument  puiporting  to  be  a  will  was  postponed  by  agree* 
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ment^  from  time  to  time^  until  the  17th  day  of  May,  when 
the  proceeding  was  dismissed  for  want  of  proof.  On  the 
next  day  the  defendant  filed  his  aooount^  duly  verified, 
claiming  from  the  estate  $109.45^  with  a  credit  of  $10.96. 
The  hearing  on  this  account  was  continued^  by  agreement, 
until  the  9th  of  June^  1881^  when  the  defendant  was  al* 
lowed  a  balance  of  $98.45.  From  the  order  allowing  the 
account  the  special  administrator  appealed  to  the  district 
court,  and  afterwards  filed  a  petition  in  error  there.  The 
district  court  dismissed  the  proceedings  in  error,  upon  the 
ground  that  the  special  administrator  had  no  authority  to 
appear  in  the  action.  It  also  appears  that  on  the  28th  of 
May,  1881,  the  probate  court  of  Lancaster  county  was 
notified  by  the  probate  judge  of  Nemaha  county  that  let- 
ters of  administration  were  granted  to  W.  E.  Majors  in 
that  county,  and  requesting  the  court  to  forward  the  instru- 
ment purporting  to  be  the  will  of  John  Price. 

The  question  to  be  determined  in  this  court  is  the 
authority  of  the  special  administrator  to  appear  in  the 
action. 

Sec.  180  of  the  chapter  of  Decedents  (Comp.  Stat.,  23S-4) 
provides  that:  "When  there  shall  be  a  delay  in  the  grant- 
ing letters  testamentary,  or  of  administration,  occasioned 
by  an  appeal  from  the  allowance  or  disallowance  of  the 
will,  or  from  any  other  cause,  the  judge  of  probate  may 
appoint  an  administrator  to  act  in  collecting  and  taking 
charge  of  the  estate  of  the  deceased,  until  the  question  on 
the  allowance  of  the  will,  or  such  other  question  as  shall 
occasion  the  delay,  shall  be  terminated,  and  an  executor  or 
administrator  be  thereupon  appointed,  and  no  appeal  shall 
be  allowed  from  the  appointment  of  such  special  adminis- 
trator/' 

See.  181  provides  that:  ''An  administrator  appointed 
according  to  the  provisions  of  the  preceding  section,  shall 
collect  the  goods,  chattels,  and  debts  of  the  deceased,  and 
preserve  the  same  for  the  executor  or  administrator  who  may 
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aflerwards  be  appointed,  and  for  that  purpose  may  com- 
mence and  maintain  suits  as  an  administrator,  and  may  sell 
such  perishable  and  other  personal  estate  as  the  probate 
court  may  order  to  be  sold/' 

Sec  182  provides  that:  ^^Such  special  administrator 
shall  not  be  liable  to  an  action  by  any  creditor,  to  be  called 
upon  in  any  other  way  to  pay  the  debts  against  the  de- 
ceased/' 

Sec.  184  provides  that:  ''Upon  granting  letters  testa- 
mentary, or  of  administration,  on  the  estate  of  the  deceased, 
the  power  of  such  special  administrator  shall  cease,  and  he 
shall  forthwith  deliver  to  the  executor  or  administrator  all 
the  goods,  chattels,  money,  and  effects  of  the  deceased  in 
his  hands;  and  the  executor  or  administrator  may  be  ad- 
mitted to  prosecute  to  final  judgment  any  suit  commenced 
by  such  special  administrator/' 

While  there  is  no  direct  authority  for  the  special  admin- 
istrator to  appear  and  defend  an  action,  yet  such  power  is 
clearly  conferred  in  the  authoriiy  to  commence  and  main- 
tain suits,  as  in  cases  where  affirmative  relief  is  sought  by 
the  defendant,  both  parties  will  be  actors.  The  special  ad- 
ministrator therefore  had  authority  to  appear  and  contest 
the  claim.  But  upon  the  appointment  of  the  general  ad- 
ministrator his  power  ceased,  and  it  was  then  the  duty  of 
the  general  administrator  to  appear  in  the  case.  The  au- 
thority of  the  plaintiff  in  error  therefore  ceased  on  the 
twenty-eighth  of  May,  1881,  and  before  the  allowance  of 
the  claim,  and  he  had  no  authority  to  have  the  order  allow- 
ing the  claim  reviewed.  Whether  administration  was 
properly  granted  in  Nemaha  county  or  not,  we  have  no 
evidence  except  the  notification  above  referred  to  from  the 
county  judge  of  Nemaha  county  to  the  judge  of  Lancaster 
county. 

Sec.  177  of  the  chapter  relating  to  decedents,  provides 
as  follows:  ''When  any  person  shall  die  intestate,  being 
an  inhabitant  of  this  state,  letters  of  administration  of  his 
27 
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estate  shall  be  granted  by  the  probate  court  of  the  oounty 
of  which  he  was  an  mhabitant  or  resident  at  the  time  of  his 
death.  If  such  deceased  person,  at  the  time  of  death,  re- 
sided in  any  other  territory,  state,  or  county,  leaving  estate 
to  be  administered  in  this  state,  administration  thereof  shall 
be  granted  by  any  probate  court  of  any  county  in  whidi 
there  shall  be  estate  to  be  administered;  and  the  adminis- 
tration first  l^lly  granted  shall  extend  to  all  the  estate  of 
the  deceased  in  this  state,  and  shall  exclude  the  junsdiction 
of  the  probate  court  of  every  other  county/* 

Application  for  the  appointment  of  a  special  administia- 
tor  should  be  made  in  the  county  having  authority  to  grant 
letters  testamentary  or  of  administration.  If  the  deceased 
was  a  resident  of  the  state,  the  probate  court  of  the  county 
in  which  he  resided  has  exclusive  jurisdiction;  but  in  this 
case  it  does  not  appear  where  the  deceased  had  resided  and  as 
the  next  of  kin  made  application  to  the  county  court  of  Lan- 
caster county  for  the  appointment  of  a  special  administrator 
and  as  the  administrator  was  appointed  and  acted,  and  was 
accountable  to  that  court  and  not  to  the  county  court  of  Ne- 
maha county,  this  would  seem  to  give  the  court  jurisdiction, 
and  there  is  no  proof  in  the  record  to  show  that  the  county 
court  of  Nemaha  county  had  exclusive  jurisdiction.  There 
is  no  error  in  the  record  and  the  judgment  is  affirmed. 

JUDGHENT  AfTIBMED. 


^  m    D.  L.  Thompson  and  John  P.  Manning,  plaintipps 
IN  ERROR,  V.  Mary  S.  Loenig,  defendant  in  ebbob. 
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Husband  and  Wife.       Where  property  is  transferred  by  a  luis- 
42   184I  band  to  his  wife  after  a  debt  is  contracted,  as  against  that  debt^ 

she  must  show  by  a  preponderance  of  proof  that  she  is  a  bona  fide 
purchaser. 


JULY  TERM,  1882.  387 


Thompson  t.  Loenig. 


Ebbob  to  the  district  court  for  Richardson  county. 
Tried  below  before  Weaveb,  J. 

/.  D.  Oilman  and  A.  B.  Scottj  for  plaintiffi  in  error. 

O.  OiUespiey  for  defendant  in  error. 

Maxwell,  J. 

This  is  an  action  of  replevin  brought  by  the  wife  of  F. 
A.  Loenig  to  recover  certain  property  levied  upon  for  a 
debt  of  her  husband.  Judgment  was  rendered  in  the  court 
below  in  favor  of  the  defendant  in  error.  It  appears  from 
the  testimony  that  the  debt  against  Loenig  was  incurred  in 
1873,  and  that  at  that  time  he  was  the  owner  of  160  acres 
of  land  in  Richardson  county,  upon  which  he  resided,  and 
that  he  also  possessed  three  horses,  two  cows,  and  farming 
implements.  In  May,  1876,  judgment  for  the  sum  of 
$218.85  and  costs  was  rendered  against  him  on  the  daim 
above  mentioned,  in  the  county  court  of  Richardson  county, 
and  on  the  seventh  day  of  November,  1879,  an  execution 
was  issued  on  the  judgment  and  levied  upon  a  quantity  of 
com  in  the  crib  and  fifty  fat  hogs.  This  property  was 
claimed  by  the  wife  of  Loenig  and  reclaimed  by  replevin. 
Her  title  to  this  property  was  derived  in  the  following 
manner,  viz.:  In  1873,  she  cooked  for  a  neighbor  while 
he  was  threshing  his  grain,  and  received  $10  for  her  ser- 
vices. With  $6  of  this  sum  she  purchased  six  small  shoats, 
that  have  multiplied  to  the  number  of  about  100.  In  De- 
cember, 1874,  Loenig  and  wife  conveyed  the  land  upon 
which  they  resided,  and  still  reside,  to  one  James  A.  Pick- 
ett, for  an  expressed  consideration  of  $500,  and  on  the 
fourteenth  day  of  December,  1874,  Pickett  and  wife  con- 
veyed the  land  in  question  to  Mary  S.  Loenig  for  an  ex- 
pressed consideration  of  $600.  The  testimony  fails  to  show 
that  Pickett  paid  a  single  dollar  of  consideration  for  the 
land,  or  that  Mrs.  Loenig  paid  him  any  sum  whatever  of 
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h^r  own  money.  She  swears  that  she  paid  $600^  which  she 
borrowed  from  friends  in  small  soms^  bat  wholly  &il8  to 
name  a  single  person  from  whom  she  received  assistance. 
There  has  been  no  change  in  the  possession.  The  farm  is 
still  cultivated  by  the  husband^  so  far  as  appears^  with  his 
team  and  implements,  and  the  com  in  the  crib  and  that  fed 
to  the  hogs  levied  upon,  so  far  as  this  record  discloses,  was 
raised  by  the  husband  on  this  farm.  The  debt  being  con- 
tracted before  the  farm  was  transferred  to  the  wife,  and  the 
grain  being  raised  by  the  husband,  the  wife  must  establish 
by  a  preponderance  of  evidence  that  she  is  a  purchaser  in 
good  faith.  Seite  t?.  ifiteAeC,  4  Otto,  583.  First  Nat  Bank 
V.  BarOeUy  8  Neb.,  329.  ^Koch  v.  Rhodes,  10  Id.,  445. 
The  testimony  upon  this  point  is  not  sufficient  to  sustain 
the  verdict  The  case  differs  from  that  of  Deck  v.  Smithy 
12  Neb.,  389.  In  that  case  the  debt  was  contracted  in 
1876,  and  the  wife,  in  1853,  had  received  from  her  father's 
estate  between  $250  and  $300,  which,  with  the  assent  of 
her  husband,  she  had  continued  to  manage  asher  individ- 
ual property.  The  judgment  of  the  district  court  is  re- 
versed and  the  cause  remanded  for  a  new  trial. 

BeVEBSED  and  BE]£Aia>ED. 


18    888 
17    187 

30  m  Byron  Streeter,  PLAiNTirr  in  error,  v.  John  T. 
iUw  RoLPH,  defendant  in  error. 

Public  Iiands  of  United  States :  fobciblb  bntbt  and  ds- 
TENTION.  One  8y  in  1871  entered  a  tract  of  land  as  a  home- 
stead under  the  United  States  statute.  In  1876  he  made  final 
proof  and  has  resided  on  the  land  since  1871  rfaiming  the  same. 
After  S.  made  final  proof  the  commissioner  of  the  general  land 
office,  without  notice,  on  his  own  motion,  cancelled  the  entry  of 
S.,  upon  the  ground  that  a  filing  had  been  made  thereon  in  1863 
which  was  uncancelled.  In  1881,  R.  entered  the  land  as  a  tim- 
ber culture  claim  and  sought  to  evict  B.  by  an  action  of  forcible 
entiy.    Seid,  That  the  action  would  not  lie. 
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Streeter  v.  Rolph. 


Erbob  to  the  district  court  for  Butler  county.  Tried 
below  before  Poor,  J. 

Mail  JfUler  and  Phdps  &  ThomaSy  for  plaintiff  in  error^ 
cited  Joknsan  v.  Towale}/,  2  Neb.,  484.     13  Wall.,  72. 

Russell  &  Chambers  and  J.  C.  Roberts,  for  defendant  in 
error,  cited  Randall  v>  Faikner,  41  CaL,  242.  Wilson  v. 
Shackleford,  Id.,  630.    Kinney  v.  Degman,  12  Neb.,  237. 

Maxwell,  J. 

This  is  an  action  of  forcible  entrjr  and  detention  by 
Rolph  against  Streeter,  to  recover  the  possession  of  the  west 
half  of  the  northwest  quarter  of  section  one  in  town  16, 
range  3  east,  in  Butler  county.  Judgment  was  rendered 
in  the  county  court  in  favor  of  Rolph,  which  was  affirmed 
in  the  district  court.  It  appears  from  the  record  that  in 
1871  Streeter  settled  upon  the  land  in  question  and  entered 
the  same  as  a  homestead;  that  in  1876  he  made  final  proof, 
which  entitled  him  to  a  patent  irom  the  United  States,  and 
that  he  has  been  continuously  in  possession  of  this  land  for 
ten  years.  It  also  appears  that  near  the  close  of  the  year 
1876  the  commissioner  of  the  general  land  office  attempted 
to  cancel  the  entry  of  the  plaintiff  in  error,  upon  the  ground 
that  one  Green,  in  1863,  entered  the  land  as  a  homestead. 
This  so-called  homestead,  under  which  nothing  had  been 
claimed  for  twelve  or  thirteen  years,  when  the  statute  requires 
final  proof  to  be  made  in  seven,  is  treated  by  the  commis- 
sioner as  valid,  and  an  entry  and  settlement,  otherwisa  fair, 
are  sought  to  be  set  aside  and  held  for  naught  And  this,  too, 
without  any  contest  or  claim  of  right  under  the  so-called 
entry.  Whether  that  officer  possessed  this  right  or  not,  is 
not  before  the  court,  but  the  lands  were  public  lands  and 
open  to  settlement  under  the  homestead  laws,  and  the 
plaintiff  in  error  was  permitted  to  enter  the  same  as  a 
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homestead  and  was  required  to  live  the  full  statutory  pe- 
riod of  five  years  and  make  improvements  thereon.  It 
hardly  seems  possible  that  a  filing  made  thirteen  years  be- 
fore, under  which  no  rights  were  claimed,  could  defeat  this 
settlement,  nor  should  he  be  permitted  to  sustain  injoiy 
from  the  default  of  the  Greneral  Land  Office. 

In  any  event,  the  plaintifi^in  error  has  rights  in  the  land 
itself  which  can  only  be  determined  in  a  proper  action  in 
a  court  of  general  jurisdiction.  The  defendant  in  error  en- 
tered the  land  as  a  timber  claim  in  1881,  and  claims  the 
land  under  his  certificate  of  entry.  Both  parties  thus 
claiming  the  land  itself,  forcible  entry  will  not  lie.  The 
case  differs  from  that  of  Kinney  v.  Degmany  12  Neb.,  237. 
In  that  case  it  was  held  that  a  party  having  entered  a  tract 
of  land  as  a  homestead,  and  having  planted  and  raised  a 
crop  thereon,  was,  as  against  a  party  claiming  the  land  as  a 
pre-emptor,  entitled  to  the  crop.  In  other  words,  he  that 
planted  should  reap.  But  that  case  has  no  application  to 
the  one  at  bar.  The  judgment  of  the  district  court  and 
also  of  the  county  court  is  reversed  and  the  case  dis- 
missed. 

Beversed  and  dismissed. 


George  Goracke,  plaintiff  in  error,  v.  Josephine 
Hintz,  defendant  in  error. 

1.  Action  for  Assault  and  Battery:  damages.  In  an  action 
for  assault  and  battery,  the  plaintiff,  a  married  woman,  having, 
while  testifying  in  her  own  behalf,  stated  that  at  the  time  of  the 
battery  she  was  enciente,  and  that  the  battery  caused  her  to  mis- 
carry, upon  her  cross-examination  she  was  asked  by  defendants 
counsel  whether  her  husband  was  not  in  the  habit  of  beating  her? 
To  which  question  the  plaintiff  by  her  counsel  objected ;  which 
objection  was  sustained  by  the  court    Meldj  No  error. 
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2.  — : — :    .    A  yeidict  of  two  hundred  and  fifty  doUaiB  for 

aflsanltiiig  and  beating  an  endente  woman  so  as  to  produce  amis- 
carriage,  Held,  Not  ezoeeslTe. 

3.  New  Trial.    On  the  trial  an  important  witness  for  the  defendant 

who  had  been  sabpoenaed,  npon  beiDg  called  did  not  answer,  and 
was  reported  to  be  sick,  whereupon  the  defendant  proceeded  with 
his  defense  without  applying  to  ^the  court  for  either  a  continu- 
ance or  a  delay  of  the  trial    Hdd,  No  ground  for  a  new  triaL 

4.    .    A  new  trial  will  not  be  granted  on  the  ground  of  newly 

disooTered  evidence,  when  such  eyidence,  if  produced,  could  have 
no  greater  effe^  than  to  discredita  parly  as  a  witness  in  his  own 
behalf 

5.  ;  AFFiDAyiT.  It  is  not  sufficient  to  allege  in  an  affidavit 
for  a  new  trial  on  the  ground  of  newly  discovered  evidence,  that 
the  party  could  not,  with  reasonable  diligence,  procure  sach  tes- 
timony before  the  triaL  The  affidavit  must  state  what  particu- 
lar effinrt  the  party  has  made  to  procure  such  testimony.  Headjf 
V,  Fishbwn,  3  Neb.,  263;  AxteU  v.  Warden^  7  Id.,  186;  and  Tomer 
o.  DenMiore,  8  Id.j  384,  adhered  to. 

Error  to  the  district  court  for  Johnson  county.  Tried 
below  before  Weaver,  J. 

(hgiX)d  &  Harris  and  CI  Grille»pie,  for  plaintiff  in  error. 

Damages  excessive.  YcUes  v.  Joyce,  11  Johns.,  136. 
Bockwood  V,  AUeUy  7  Mass.,  256.  Busey  v.  DoruUdaony  4 
DalL,  206.  AUism  v.  McCuney  16  Ohio,  726.  Fray  v. 
ParkeTy  53  N.  H.,  342.  Punitive  damages  not  recovera- 
ble. .  Boyer  v.  Barry  8  Neb.,  68.  Moose  v.  Perkins,  9 
Id.,  304.  Riewe  v.  JfcOormick,  11  Id.,  264.  Petition 
for  new  trial  on  ground  of  additional  evidence  should 
have  been  granted.  Reasonable  diligence  is  all  that  is  re- 
quired. Jones  V.  Singletony  45  Cal.,  94.  Brown  v.  Lah- 
ersy  79  IlL,  575. 

Selby  &  IrmUy  for  defendant  in  error,  on  newly  dis- 
covered evidence,  cited  cases  mentioned  in  opinion,  and 
Bowen  v.  RuOierfordy  60  lU.,  41.    Lo^ner  v.  The  State, 
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10  Ohio  State,  598.  On  absence  of  witness.  Oofwen  v. 
Smith,  35  111.,  416.  Excessive  damages.  C,  &  N.  W. 
B.  R.  V.  WiUiams,  55  111.,  185.  Alcorn  v.  IlitcheO^  63 
111.,  553.    Blanchard  v.  Motrisy  15  111.,  35. 

Cobb,  J. 

The  petition  in  error  in  this  cause  assigns  ten  grounds 
of  error,  which  will  be  stated  and  disposed  of  in  their 
order. 

1.  The  court  erred  in  sustaining  the  objection  to  the 
question  asked  of  the  defendant  in  error,  if  her  husband 
was  not  in  the  habit  of  beating  her ;  the  fact  of  the  beat- 
ing the  plaintiff  in  error  stood  ready  to  prove.  The 
plaintiff  below  in  her  petition  had  alleged  as  a  ground  of 
aggravated  damages,  that  at  the  time  of  the  assault  and 
beating,  for  which  the  action  was  brought,  she  was  pr^- 
nant,  and  that  by  reason  of  such  beating,  etc.,  she  had 
suffered  a  miscarriage.  It  was  probably  the  design  of  the 
testimony  sought  to  be  elicited  by  the  question,  to  show  by 
the  witness  that  the  miscarriage  was  caused  in  whole  or 
in  part  by  the  beating  of  the  plaintiff  by  her  husband^ 
but  certainly  no  answer  which  could  have  been  made  to  the 
question  could  have  had  that  effect  Whatever  may  have 
been  the  habit  of  her  husband,  unless  he  did  in  fact  beat 
her,  at  or  shortly  before  the  time  of  the  misfortune,  it  oould 
not  have  contributed  to  that  end.  Plaintiff  in  error 
in  his  petition  says  ^^the  fact  of  the  beating  he  stood 
ready  to  prove.''  From  this  it  would  seem  that  oounsel 
thought  that  before  they  would  be  allowed  to  prove  saidi 
beating  of  the  plaintiff  by  her  husband,  she  must  deny  it. 
In,  this  view  they  were  in  error.  If  such  fact  existed 
they  could  prove  it  as  a  ground  of  defense  to  the  a^rava- 
tion  of  injury ;  not  by  showing  the  habit  of  the  husband 
in  this  regard,  but  the  fact  of  such  beating  at  or  about 
the  time  of  the  miscarriage. 
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2.  The  court  erred  in  excluding  from  the  jury  mate- 
rial evidence  offered  hj  the  plaintiff  in  error^  to  be  proven 
by  one  Wiley  Sandusky^  of  careless,  imprudent,  and  dan- 
gerous acts,  and  habits  of  the  defendant  in  error,  while  in 
a  state  of  pr^nancy.  By  reference  to  the  testimony,  it 
appears  that  the  witness,  Wiley  Sandusky,  was  sworn  on 
the  part  of  the  defense.  After  having  stated  that  he  was 
acquainted  with  the  plaintiff,  he  was  asked  the  following, 
questions : 

Q.  State  to  the  jury  if  you  saw  her  (the  plaintiff)  in 
the  fall  of  1881? 

A.    Yes,  I  saw  her  in  the  fall  of  1881. 

Q.  You  may  state  if  there  was  any  occurrence  hap- 
pened there? 

Plaintiff  objects  as  too  remote  and  immaterial.  Objec- 
tion sustained. 

The  court  was-  clearly  right  in  sustaining  this  objection. 
Whatever  act  of  carelessness  or  imprudence  the  plaintiff 
may  have  committed  in  the  fall  of  1881,  could  have  had 
no  effect  on  the  plaintiff's  health  in  March  of  that  year. 

3.  The  court  erred  in  giving  the  2d  and  3d  paragraphs 
of  instructions  given  by  the  court  of  its  own  motion. 
The  instructions  referred  to  are  in  the  following  words: 

^^2.  If  you  shall  find  from  the  evidence  that  the  de- 
fendant assaulted  and  beat  the  plaintiff,  and  that  she  was 
injured  thereby,  she  will  be  entitled  to  a  verdict  at  your 
hands  for  such  damages  as  may  have  been  shown  by  the 
testimony  that  she  has  sustained,  not  exceeding  the  $600 
claimed  ii^  the  petition.  However,  this  instruction  is 
given  you  subject  to  the  proposition  of  law,  that  the  de- 
fendant in  the  protection  of  his  person  or  property,  would 
be  justified  in  using  so  much  force  only  as  was  necessary  to 
protect  his  person  from  injury,  or  his  property  from  being 
carried  away.  That  is,  such  force  as  a  man  of  ordinary 
prudence  would  have  used  under  similar  circumstances. 

^'3.    If  you  shall  find  from  the  evidence  that  the  de- 
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fendant,  aiW  pushing  or  knocking  the  plaintiff  on  die 
ground^  if  you  so  find^  jumped  upon  her  with  his  knees, 
and  beat  her^  and  thereby  injured  her  and  damaged  her, 
you  will  find  for  the  plaintiff.  You  are  the  judges  as  to 
what  weight  you  will  give  to  the  testimony  of  each  and 
every  witness.^' 

We  do  not  see  in  what  respect  these  instructions  are 
erroneous,  or  fail  to  state  the  law  of  the  case.  Plaintiff  in 
error,  in  his  brief,  fails  to  point  out  any  error  in  these  in- 
structions, unless  it  be  that  it  is  to  these  that  he  refers  in  the 
7th  point  in  his  brief  as  "giving  prominence  to  the  evidence 
of  the  plaintiff  to  the  entire  disparagement  of  the  plain- 
tiff in  error.'*  We  do  not  consider  this  charge  as  giving 
undue  prominence  or  any  prominence  to  any  part  of  the 
evidence.  The  court  states  the  material  facts  of  the  plain- 
tiff's case  as  allied  in  her  petition,  and  testified  to  by  her 
and  her  sons,  a  part  of  which  is  denied  by  the  defendant 
and  his  son,  and  tells  the  jury  that  if  they  find  such  facts 
to  be  true,  that  they  shall  find  for  the  plaintiff.     We  see 

no  error  in  this. 

4      *     *     * 

"  5.  That  the  damages  are  excessive,  appearing  to  have 
been  given  under  the  influence  of  passion  or  prejudice." 

The  verdict  was  for  two  hundred  and  fifty  dollars,  for 
the  assaulting  and  beating  of  a  pregnant  woman  by  a  man, 
to  such  a  degree  as  not  only  to  produce  an  abortion,  but  to 
permanently  disable  and  destroy  the  health  of  the  woman. 
There  is  nothing  in  the  pleadings  or  evidence,  nor  have  we 
been  pointed  to  fact,  theory,  or  hypothesis  by  j^rhich  said 
amount  would  seem  to  be  excessive  compensation  for  the 
injury.     According  to  the  testimony  it  is  quite  too  small. 

"  6.  The  verdict  is  not  sustained  by  sufficient  evidence," 

There  certainly  is  a  sharp  conflict  of  testimony.  The 
facts  and  circumstances  of  the  assault  and  beating  are  testi- 
fied to  by  the  plaintiff  and  two  witnesses,  her  sons.  A 
different  state  of  facts,  less  damaging  to  him,  is  testified  to 
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by  the  defendant,  and  he  is  corroborated  by  one  witness, 
his  son.  The  jury,  under  a  proper  instruction,  find  the 
testimony  of  the  plaintiff  and  her  witnesses  to  be  true. 
As  to  the  other  points,  the  extent  of  the  injury  as  subse- 
quently developed  and  the  amount  of  damages,  there  is 

some  testimony  as  to  every  material  point. 

7      *     *     * 

^^8.  For  accident  in  this  particular  that  an  important 
witness  for  the  plaintiff  in  error  *  *  *  having  been 
duly  subpoenaed,  being  called  by  the  plaintiff  in  error 
during  the  progress  of  the  trial,  was  reported  sick,  which 
sickness  was  unknown  and  unexpected  to  this  plaintiff  in 
error." 

The  above  presents  no  sufficient  ground  for  a  new  trial. 
It  is  the  duty  of  a  party  before  entering  upon  a  trial  to 
know  that  his  witnesses  are  present,  and  should  a  witness  who 
is  present  at  the  commencement  of  a  tiial  be  taken  sick 
so  as  to  be  unable  to  attend,  the  trial  court  will  always 
find  means  to  protect  the  rights  of  the  party  by  a  contin- 
uance or  otherwise,  upon  timely  application  befug  made. 
But  here  it  does  not  appear  that  the  attention  of  the  court 
was  called  to  this  sick  and  absent  witness  until  after  the 
party  had  taken  the  chance  of  a  verdict.  Then  it  was 
too  late. 

"9.  The  verdict  is  contrary  to  the  2d,  3d,  and  4th  in- 
structions given  to  the  jury  at  the  request  of  the  defendant, 
plaintiff  in  error." 

The  instructions  here  referred  to  are  in  the  following 
words: 

"  2.  That  if  they  find  from  the  evidence  that  the  plaintiff 
made  the  assault,  and  the  defendant  used  such  force  only 
as  was  necessary  to  protect  himself  and  his  property,  they 
will  find  for  the  defendant. 

"  3.  The  court  instructs  the  jury  that  unless  they  find 
from  the  evidence  the  allegations  set  forth  in  the  plaintiff's 
petition  to  be  true,  they  will  find  for  the  defendant. 
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^^  4.  The  oourt  instructs  the  jury  that  on  the  aasesBment 
of  damages  in  the  case,  if  they  find  that  the  plaintiff  is 
entitled  to  damages^  they  are  confined  to  such  damagf«  as 
the  plaintiff  has  actually  sustained/' 

In  view  of  the  testimony^  the  verdict  is  not  oontrary  to 
these  instructions.  According  to  the  testimony  of  the 
plaintiff  and  her  two  sons,  which  the  jury  certainly  be- 
lieved, the  plaintiff  did  not  make  the  assault,  nor  did  the 
defendant  use  such  force  only,  as  was  necessary  to  protect 
himself  or  his  property.  It  is  equally  certain  that  the 
jury  did  find  from  the  evidence  the  allegations  of  the 
plaintiff^s  petition  to  be  true,  and  as  before  stated,  it  is  not 
apparent  that  the  jury  went  outside  of  the  actual  damages 
proven  in  fixing  the  amount  of  their  verdict 

"  10.  That  there  is  newly  discovered  evidence  material 
to  this  plaintiff  in  error,  as  was  shown  by  affidavits  of 
Amanda  Butter  and  Mary  M.  Sandusky,  and  by  the  affi- 
davits of  George  Goracke,  plaintiff  in  error,  and  D.  F. 
Osgood,  one  of  the  counsel  for  the  plaintiff  in  error." 

The  motion  for  a  new  trial  was  accompanied  by  the  affi- 
davits of  the  plaintiff  in  error,  of  one  of  his  counsel,  and 
of  the  said  .Amanda  Rutter  and  Mary  M.  Sandusky. 
Mary  M.Sandusky  states  in  her  affidavit  that  some  tame  in 
the  winter  of  1881  shehad  a  conversation  with  theplaintiff, 
in  which  the  plaintiff  told  her  that  she  had  a  miscarriage 
on  the  road  between  her  home  and  Tecumseh,  and  that  the 
said  miscarriage  took  place  after  the  1st  day  of  Febroaiy 
and  before  the  10th  day  of  March,  1881.  Mrs.  Amanda 
Butter  states  in  her  affidavit  that  the  plaintiff  told  her  she 
had  a  miscarriage  in  the  spring  of  1881,  caused  by  the 
fright  in  the  trouble  with  the  Gorackes,  and  the  said  mis- 
carriage took  place  at  her  own  house. 

Had  the  testimony  of  these  witnesses  been  produced  at 
the  trial,  it  could  have  had  no  other  effect  favorable  to  the 
plaintiff  in  error  than  to  impeach  the  credibility  of  the 
plaintiff  below.     The  damage  to  the  plaintiff  was  neidier 
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more  nor  leas  whether  the  miscarriage  oocurred  at  the 
house  of  the  plaintiff  or  on  the  road  to  Tecomseh^and  it  is 
a  well  settled  rule  that  a  new  trial  will  not  be  granted  on 
account  of  newly  discovered  evidence^  the  only  effect  of 
which  would  be  to  discredit  or  impeach  a  witness  on  the 
other  side. 

Neither  the  affidavits  of  the  plaintiff  in  error  nor  of  his 
counsel  purport  to  state  what  degree  of  diligence  had  been 
used  on  the  part  of  the  plaintiff  in  error  to  procure  or 
learn  of  this  evidence.  Plaintiff  in  error  says  that  he 
could  not  with  reasonable  diligence  have  ascertained  the 
same  in  time  to  present  it  at  the  trial.  Mr.  Osgood,  his 
counsel,  states  in  his  affidavit  that  ''the  newly  discovered 
evidence  *  *  *  was  unknown  to  the  attorneys  for  the 
defendant,  and  they  used  a  reasonable  amount  of  diligence 
previous  to  the  trial  of  said  cause.^^ 

In  the  case  of  Heady  v.  Fishburrif  3  Neb.,  263,  this 
court  by  the  C.  J.  say:  "But  in  order  to  entitle  a  party  to 
a  new  trial  for  this  reason  (newly  discovered  evidence),  he 
must  set  forth  in  his  affidavit  wliat  particular  efforts  he 
made  as  tending  to  establish  due  diligence  on  his  part  It 
is  not  enough  for  him  to  say  that  he  was  unable  to  procure 
the  testimony,  for  his  ability  or  inabilily  to  obtain  it  is  a 
question  of  fact  for  the  court  to  determine  from  the  proofs 
submitted  in  support  of  the  motion.'^  This  case  has  been 
adhered  to  in  Aostell  v.  Warderiy  7  Neb.,  186,  and  Tomer  v. 
DensTnorCy  8  Id.,  384,  and  cannot  be  departed  from  now. 
The  judgment  of  the  district  court  is  affirmed. 

Judgment  affibmed. 
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'J2_ml        Jefpebson  H.  Poxworthy  and  others,  plaintifpb 
jo  2«  ^^  ERROR,  V.  The   Lincoln  &  Fremont  Rail- 

way Co.,  DEPENDANT  IN  ERROR. 

Election  contest:  jubisdiction  of  county  court.  A  oonntf 
court  has  no  jurisdiction  of  a  contest  of  an  election  held  -witlmi 
a  city  of  the  county  on  the  question  of  voting  aid  to  a  work  of 
internal  improvement. 

Error  to  the  district  court  for  Lancaster  county,  where 
the  cause  had  been  brought  by  appeal  from   the  coon^ 

■ 

court.  The  action  was  brought  there  to  contest  an  elecv 
tion  held  in  the  city  of  Lincoln,  on  a  proposition  to  vote 
bonds  to  the  defendant  company. 

J.  R.  Webster  and  J.  A,  Marshall,  for  plaintiff  in  error. 

Mason  &  Whedon,  for  defendant  in  error. 

Cobb,  J. 

Section  9  of  article  VI  of  the  constitution  provides 
that  "The  district  court  shall  have  both  chanoery  and 
common  law  jurisdiction "  etc.  Under  this  provision,  if 
the  legislature  confers  a  right  upon  any  citi^n,  or  class,  or 
subdivision  of  citizens,  and  provides  no  special  tribmial 
for  the  enforcement  of  such  right,  the  jurisdiction  to  en- 
force the  same  devolves  upon  the  district  court  The 
right  to  contest  an  election  of  the  character  of  that  men- 
tioned in  the  petition  in  this  action,  is  clearly  given  to  the 
tax-payers  of  the  ciiy  by  the  first  clause  of  section  64  of 
chapter  26  C.  S.,  p.  266,  and  if  no  special  tribunal  is 
provided  for  the  enforcement  of  such  right,  then  by  foroe 
of  the  constitutional  provision  it  devolves  upon  the  district 
court.  But  little  of  construction  is  required  to  make  sec. 
70  of  the  act  under  consideration  cover  such  cases.  Tbe 
language  of  the  section  is  "The  district  courts  of  the  re- 


J 


/ 


JULY  TERM,  1882.  399 

Foxworthy  v.  L.  A  F.  B.  B. 

spective  ooanties  shall  hear  and  determine  contests  of  the 
election  of  county  judges^  and  in  regard  to  the  removal 
of  county  seats^  and  in  r^ard  to  any  other  subject  which 
may  by  law  be  submitted  to  the  vote  of  the  people  of  the 
county/'  etc.  It  is  objected  that  in  the  case  at  bar  the 
question  of  voting  aid  to  the  Lincoln  &  Fremont  Bail- 
way  Company  was  not  submitted  to  the  vote  of  the  people 
of  Lancaster  county,  but  only  to  part  of  them,  to-wit, 
the  people  of  the  city  of  Lincoln.  The  people  of  a  muni- 
cipal corporation  within  the  territorial  limits  of  the  county 
cannot  be  called  the  people  of  the  county  in  the  sense  of 
a  political  body  or  organization,  and  yet  I  think  that  the 
legislature  used  the  words  "the  vote  of  the  people  of  the 
county,^'  as  the  equivalent  of  the  words  "a  popular  elec- 
tion in  the  county .'' 

On  the  other  hand,  I  fail  to  find  anything  in  the  lan- 
guage of  the  71st  section  to  indicate  an  intention  on  the 
part  of  the  legislature,  to  class  contests  of  this  character 
with  those  of  "county,  township,  and  precinct  officers  and 
officers  of  cities  and  corporated  villages  within  the  county" 
other  than  county  judges.  Certainly  this  class  is  confined 
to  officers,  to  the  exclusion  of  questions  submitted  to  a 
vote  of  the  whole  or  any  portion  of  the  people  of  the 
county. 

County  courts  are  courts  of  limited  jurisdiction.  Says 
the  constitution,  "County  courts  shall  be  courts  of  record, 
and  shall  have  original  jurisdiction  in  all  matters  of  pro- 
bate, settlement  of  estates  of  deceased  persons,  appointment 
of,  guardians  and  the  settlement  of  their  accounts,  in  all  mat- 
ters relating  to  apprentices ;  and  such  other  jurisdiction  as 
may  be  given  by  general  law.*'  The  jurisdiction  claimed 
for  such  courts  in  this  case,  then,  not  being  a  matter  of 
probate,  nor  relating  to  the  settlement  of  estates  of  de- 
ceased persons,  appointment  of  guardians  or  the  settlement 
of  their  accounts,  nor  a  matter  relating  to  apprentices,  to 
be  sustained,  must  be  found  expressed  in  a  general  statute. 
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Seing  cited  to  no  sach  statute,  and  believing  that  there 
is  none  in  force,  we  see  no  error  in  the  judgment  of  the 
district  court,  and  the  same  is  afiSrmed. 

Judgment  afftbmed. 


John  W.  Bogos,  plaintipp  in  ebrob,  v.  Juutb  F. 
Stanky,  dependant  in  errob. 

Beplevin:  chattel  mobtoaoe  on  stock:  incbeask.  In  an 
action  of  replevin,  commenced  January  24, 1880,  by  J.  F.  S., 
against  J.  W.  B.,  sheriff,  the  property  replevied  was  described 
as  ^'abont  seven  hundred  bushels  of  com  in  the  crib;  one  aoirel 
last  spring's  colt;  twenty-six  head  of  black  and  white  spotted 
shoats,  about  ten  months  old;  all  being  kept  on  a  fiirm  oocapied 
by  F.  G.  S.,  one  mile  south  of  Fort  Calhoun,  Washington  county, 
Nebraska."  Plaintiff  claimed  this  property  by  virtue  of  a  chat- 
tel mortgage  executed  by  F.  G.  S.  to  him  April  28,  1879,  in 
which  the  property  was  described  as  *'one  bay  mare  eleven 
years  old,  named  Tony;  one  gray  horse,  about  nine  years  old, 
named  Pet;  one  sorrel  mare,  four  years  old,  named  Bet;  fiffy 
head  of  hogs,  fipom  six  weeks  to  two  years  old ;  all  of  said  prop- 
erty being  owned  and  kept  by  me  on  my  &rm,  near  Fort  Cal- 
houn, in  Washington  county,  Nebraska;  also  aU  grain  growing 
or  in  the  bin  or  crib  on  my  said  iarm."  Evidence  was  intro- 
duced that  one  of  said  mares  was  in  foal  at  the  date  of  the  mort- 
gage, and  dropped  the  colt  replevied  sometime  afterwards;  atoo 
that  some  of  the  shoats  replevied  were  pigged  in  the  month  of 
May,  some  in  June,  and  some  later.  Verdict  and  judgment 
for  the  plaintiff  as  to  all  the  property  replevied.  On  error,  Hdi^ 
That  as  to  the  colt  and  shoats,  the  verdict  was  not  soatained  by 
the  evidence.    Reversed  and  remanded. 

Error  to  the  district  court  for  Washington  countj. 
Tried  below  before  Savage,  J. 

Jesse  T,  Dams,  for  plaintiff  in  error,  cited:  Jones  on 
Chattel  Mortgages,  sec.  160.  Winters  v.  Lampherey  42 
Iowa,  470.     7  Northwestern  Reporter,  649.     Gardner  r. 
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Coderill,  1  Kansas,  269.  BuOoek  v.  WUliams,  16  Pick., 
33.  MontffOTnery  v.  Wright,  8  Mich.,  143.  Savings  Bcmk 
V,  SargerU,  20  Kan.,  680. 

i.  TT.  Osbom,  for  defendant  in  error,  cited:  Forman  v. 
Proctor y  9  B.  Monroe,  124.  Evcms  v,  MerrikeUy  8  Gill  & 
J.,  39.  MeOarty  v.  Blevina,  6  Yerg.,  196.  FonvUle  t?. 
Oasey,  1  Murph.,  389.  Hughes  v.  Grover,  1  Litt.  (Ky.), 
317. 

OOBB,  J. 

The  property  replevied  is  described  in  the  petition  as 
follows:  ^^  About  seven  hundred  bushels  of  corn  in  the 
crib,  one  sorrel  last  spring's  colt,  twenty-six  head  of  black 
and  white  spotted  shoats  about  ten  months  old,  all  of  said 
chattels  being  kept  on  the  farm  occupied  by  Frederick  G. 
Stankey,  one  mile  south  of  Fort  Oalhoun,  Washington 
county,  Nebraska." 

The  chattel  mortgage  was  executed  April  28th,  1879, 
the  property  being  described  as  follows:  ''One  bay  mare 
eleven  years  old,  named  Tony;  one  grey  horse  about  nine 
years  old,  named  Pet;  one  sorrel  mare  four  years  old, 
named  Bet;  *  *  fifty  head  of  hogs  from  six  weeks  to  two 
yeatsold,  *  *  all  of  said  property  being  o^ed  and 
kept  by  me  on  my  farm  near  Fort  Calhoun,  in  Washing- 
ton county,  Nebraska." 

The  action  was  commenced  and  property  replevied  Jan- 
uary 24,  1880. 

On  the  trial  the  chattel  mortgage  was  offered  in  evidence 
by  the  plaintiff  below,  after  the  testimony  was  all  in  and 
the  argument  to  the  jury  commenced. 

The  parol  testimony  of  the  plaintiff's  own  witnesses, 
including  the  mortgagor,  clearly  establishes  the  following 
facts:  1.  That  at  the  time  of  the  giving  of  the  chattel 
mortgage  the  '^sorrel  last  spring's  colt"  had  not  been 
foaled.  2.  That  at  that  date  but  few,  if  any,  of  the 
26 
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'^  twenty-six  head  of  black  and  white  spotted  pigs  "  had  been 
pigged.  3.  That  at  said  date  but  a  part^  if  any^  of  tk 
seven  hundred  bushels  of  com  had  been  planted. 

The  court  charged  the  jury,  among  other  things,  that 
'^The  mortgage  does  not  cover  com  planted  afler  the  28th 
day  of  April,  1879  (the  date  of  the  mortgage)  nor  animals 
not  specifically  described  in  such  mortgage." 

Applying  the  instruction  to  the  evidence,  then,  the  juiy 
were  in  effect  instructed  to  find  for  the  defendant,  so  far  as 
the  shoats  and  oolt  were  concerned;  and  this  inj^traction 
having  been  disregarded  by  the  jury,  their  verdict  should 
have  been  set  aside  and  a  new  trial  awarded. 

Whether  title  to  a  crop  of  corn  passes  by  virtue  of  a 
mortgage  executed  before  the  com  was  planted  is  a  ques- 
tion upon  which  there  is  great  conflict  and  confusion  of 
authority.  For  the  purpose  of  this  case  it  will  be  assumed 
that  the  charge  of  the  district  court,  to  which  no  exception 
was  taken,  was  correct.  And  as  there  was,  according  to 
the  evidence,  a  part  of  the  com  planted  before  the  execu- 
tion of  the  mortgage,  there  was  no  error  in  allowing  the 
mortgage  to  go  to  the  jury  with  the  instruction  above 
quoted. 

There  was  no  description  or  attempted  description  in 
the  mortgage  of  the  colt  replevied.  The  question  whether 
the  colt'  to  be  dropped  by  a  mare  in  foal  is  the  subject  of  a 
mortgage,  is  not  involved  in  this  case,  as  the  only  animalg 
of  the  horse  kind  mentioned  in  the  mortgage  are  the  horse 
about  nine  years  old  and  the  two  mares,  aged  respectively 
eleven  and  four  years;  and  there  is  nothing  in  the  plead- 
ings or  testimony  as  to  which  one  of  the  said  mares  is  the 
mother  of  the  colt.  Certainly  there  was  no  expressed 
intent  on  the  part  of  the  mortgagor  to  give  a  lien  on  the 
produce  of  said  mares,  or  either  of  them. 

The  fifty  head  of  hogs  were  described  in  the  mortgage 
executed  April  28,  1879,  as  being  from  six  weeks  to 
two  years  old.    This  is  a  rather  wide  margin,  but  not  wide 
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enough  to  embrace  the  shoats  described  in  the  petition  of 
the  plaintiff  below.  They  are  described  on  the  24th  day  of 
January,  1880,  as  being  "about  ten  months  old."  If  there 
were  other  points  of  description  or  identity,  this  discrep- 
ancy would  probably  not  be  controlling;  but  there  are  none. 
Again,  the  mortgagor,  when  on  the  stand  as  a  witness  for 
the  plaintiff,  testified  on  his  cross-examination  as  follows: 

Q.  Is  it  not  a  fact  that  those  tweniy-odd  head  of  pigs 
and  shoats  that  we  levied  on  at  that  time  were  all  pigged 
after  the  first  of  May,  1879? 

A.  Some  were  in  May,  some  in  June,  and  some  later; 
they  were  pigged  all  the  way  through. 

There  was  no  testimony  in  conflict  with  this;  no  other 
witness  knew  the  ages  of  the  hogs.  It  will  thus  be  seen 
that  there  is  an  entire  failure  to  identify  the  shoats  replev- 
ied with  the  hogs  mentioned  in  the  mortgage. 

The  verdict  not  being  sustained  by  the  evidence,  and 
being  made  in  disregard  of  the  instructions  of  the  court, 
should  have  been  set  aside  and  a  new  trial  awarded. 

The  judgment  of  the  district  court  is  reversed,  and  the 

cause  remanded  for  further  proceedings  in  accordance  with 

law. 

Bevebsed  and  remanded. 


John  W.  Boggs,  plaintiff  in  error,  v.  Bateman 
Thompson,  defendant  in  error. 

1.  Witnesses.    The  cross-examination  of  a  witness  should  be  re- 

stricted to  the  facts  and  circnmstanoes  drawn  out  on  his  direct 
examination.  If  it  is  desired  to  examine  the  witness  upon  other 
matters,  the  party  desiring  such  examination  must  make  the 
witness  his  own,  and  caU  him  as  such.  Davis  v,  Ndighy  7  Neb., 
84,  adhered  to. 

2.  Exempt  Property.    Property  which  is  exempt  by  law  from 

liability  for  i^e  owner's  "debts  is  not  susceptible  of  a  fraudulent 
alienation.    Derbjf  v.  Weifrichf  8  Neb.,  174,  adhered  to. 
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Erbob  to  the  district  court  for  Washington  county.  The 
action  was  in  replevin  by  Thompson  against  Boggs,  who, 

as  sheriff,  had  levied  on  the  property  in  question  to  satisfy 
executions  issued  on  judgments  against  O'Hara.  Judg- 
ment below  before  Savage,  J.,  for  Thompson, 

Jesse  T.  Davis,  for  plaintiff  in  error. 

X.  W.  Osbom  and  J,  Wesley  Tucker,  for  defendant  in 
error. 

Cobb,  J. 

The  first  error  assigned  by  the  plaintiff  in  error  is,  that 
**The  court  erred  in  excluding  from  the  jury  the  cross  ex- 
amination of  witness  J.  T.  Kennell,  commencing  at  ques- 
tion and  answer  26/'  etc.  The  property,  consisting  of 
household  goods,  for  the  taking  of  which  the  suit  was 
brought,  was  originally  owned  by  one  O'Hara,  by  whom 
the  same  was  sold  to  the  witness  J.  T.  Kennell,  and  by 
him  sold  to  the  plaintiff.  Kennell  having  removed  to 
Kansas,  his  deposition  was  there  taken  by  the  plaintiff,  no 
one  appearing  at  the  taking  on  the  part  of  the  defendant 
For  some  cause  not  apparent,  the  witness  was  afterwards 
recalled  for  cross  examination  on  the  part  of  the  defendant 
On  his  direct  examination  witness  had  testified  to  the  pur- 
chase by  him  of  the  property  from  O'Hara;  that  he  loaned 
him  some  money,  or  rathep  that  he  paid  some  money  for 
him  on  his  debts,  at  his  request;  that  he  paid  $160  for  him 
and  paid  him  $40  at  the  time  of  the  trade.  Witness  Aim 
enumerated  the  articles  bought  of  O'Hara,  and  presented  a 
copy  of  the  bill  of  sale  taken  by  him  from  O'Hara  and 
wife  at  the  time  of  the  sale.  Witness  also  stated  that  the 
property  at  the  time  he  purchased  it  was  in  the  possession 
of  O'Hara  and  wife.  Witness  further  testified  that  after 
keeping  the  property  for  ten  days  he  sold  and  delivered  it 
to  the  plaintiff,  etc.    The  cross  examination  of  this  witness 
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bj  the  defendant  was  devoted  chiefly  to  transactions  be- 
tween the  witness  and  one  Captain  Anthony^  at  Blair,  and 
between  the  witness  and  one  Henry  Eberline,  at  Tekamah; 
none  of  which  matters  were  proper  subjects  of  cross  exam- 
ination of  this  witness.  So  far  as  the  court  can  see,  his 
testimony  in  chief  might  be  true  whatever  might  be  the 
facts  in  reference  to  any  or  all  of  the  matters  contained  in 
the  cross  examination.  We  think  the  court  exercised  a  fair 
degree  of  discrimination  in  striking  out  the  objectionable 
and  improper  questions  and  the  answers  thereto. 

The  next  error  assigned  is,  that  the  verdict  is  not  sus- 
tained by  the  evidence.  We  think  there  was  evidence  be- 
fore the  jury  of  every  necessary  fact  to  establish  ownership 
and  possession  of  the  property  in  the  plaintiff,  and  while 
this  testimony  is  rather  weak  as  to  the  good  faith  of  either 
of  the  sales,  yet  this  court  cannot  shut  its  eyes  to  the  fact 
that  in  the  hands  of  the  CVHara  family  this  property  was 
exempt  from  execution  or  attachment,  and  so,  under  the 
authorities  cited,  not  the  subject  of  a  fraudulent  sale. 

The  only  remaining  error  assigned  is,  that  the  damages 
were  excessive.  The  evidence  as  to  the  value  of  the  prop- 
erty came  nearly  altogether  from  the  side  of  the  plaintiff 
below,  and  was  uncontradicted  except  in  one  small  matter, 
and  it  was  competent  for  the  jury  to  adopt  whichever  esti- 
mate of  value  they  believed  to  be  correct.  According  to 
the  plaintiff's  testimony  as  to  the  value  of  the  several  arti- 
cles, it  amounted  in  the  aggregate  to  one  hundred  and  fifty- 
six  dollars.  The  jury  were  properly  told  by  the  court  that, 
should  they  find  for  the  plaintiff,  they  had  a  right  to  add 
to  the  value  of  the  propei*ty  as  proved  interest  at  seven  per 
cent  from  the  time  of  the  taking  to  the  first  day  of  the  trial 
term.  Under  the  facts  and  law,  as  thus  given,  the  jury 
might  have  found  a  somewhat  larger  verdict  than  they  did. 

The  judgment  of  the  district  court  is  affirmed, 

JUBOHENT  AFFIBMED. 
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Henry  K.  A.  Puni>t  akd  others,  plaintipfs  ik  erbob, 
V.  John  P.  Clary,  dependant  in  error. 

Qamishment  of  Lioense  Money.  A  license  to  sell  intoxkat- 
ing  liquors,  granted  by  the  proper  anthority,  not  void  upon  its 
iibce,  cannot  be  treated  as  a  nullity  and  the  money  paid  for  the 
license  be  garnished  as  the  property  of  the  licensee. 

Error  to  the  district  court  for  Saline  county.  Tried 
below  before  Weaver,  J. 

M,  B.  C,  Trv£  {LarnhyBiUirigsley&I^inbertson  with  him), 
for  plaintifis  in  error,  cited:  StatCj  ex  rd,  Noonan,  v.  (My  oj 
Linoolny  6  Neb.,  12.  Staiej  ex  rel.  FairchUdj  v.  Andrews^  11 
Neb.,  523.  Drake,  6th  Ed.,  482.  Jfor«er.  J3bft,22Me.,180. 

Hastings  &  McGintie,  for  defendant  in  error,  cited: 
Powell  V.  Sammon&y  31  Ala.,  652.  Waike  v.  McOehee,  11 
Id.,  273.  Freeman  on  Execution,  160.  Spawn  v.  Omaha, 
2  Neb.,  166. 

• 

Maxwell,  J. 

The  defendant  in  the  year  1881  was  treasurer  of  the 
city  of  Crete.  In  May  of  that  year,  one  William  Gasser 
published  in  a  newspaper  of  that  dty  a  notice  that  by  the 
first  day  of  June  of  that  year  he  would  apply  to  the  ca^ 
council  for  license  to  sell  intoxicating  liquors  in  that  dtj. 
The  application  for  license  and  bond  were  filed  June  Ist^ 
and  the  application  was  granted,  bond  approved,  $600 — the 
amount  of  the  license — paid  to  the  defendant  as  treasurer  of 
said  city,  and  the  license  issued  to  Gasser  on  or  about  the 
thirtieth  of  June,  1881,  and  on  or  about  July  1st,  1881, 
and  after  the  license  was  issued,  the  defendant  passed  the 
amount  thus  received  to  the  credit  of  the  school  district  of 
Crete,  of  which  district  he  was  treasurer.  In  October  of 
that  year,  an  execution  against  Gasser  having  been  returned 
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unsatisfied,  proceedings  in  garnishment  were  instituted  be- 
fore a  justice  of  the  peace  against  the  defendant  to  require 
him  to  pay  the  plaintiff's  claim  out  of  the  $500  license 
money  in  his  hands  as  treasurer,  upon  the  ground  that  the 
license  was  illegal. 

The  justice  discharged  the  defendant  and  dismissed  the 
proceedings.  The  case  was  taken  on  error  to  the  district 
court,  where  the  judgment  was  affirmed. 

The  only  question  to  be  determined  is,  can  a  license  to 
sell  intoxicating  liquor,  issued  by  the  proper  authority  and 
not  void  on  its  face,  be  attacked  collaterally.  We  think 
not  A  number  of  objections  are  made  to  the  license  which 
in  a  direct  proceeding  for  that  purpose  might  be  sufficient 
to  set  it  aside.  But  it  is  not  void,  and  cannot  be  attacked 
in  this  collateral  manner.  Crasser  had  accepted  the  license, 
and  at  the  time  the  defendant  was  garnished  was  selling  liq- 
uor under  the  authority  thus  conferred.  He  could  not  have 
maintained  an  action  against  tlie  defendant  to  recover  the 
money  paid  for  the  license.  Has  a  creditor  any  greater 
right  of  action  in  a  case  of  this  kind  than  the  party  him- 
self? 

Clearly  not;  because  it  is  an  invariable  rule  that  under 
no  circumstances  shall  the  garnishee,  by  operation  of  the 
proceedings  against  him,  be  placed  in  a  worse  condition  than 
he  would  be  in  if  the  defendant's  claim  against  him  were 
enforced  by  the  defendant  himself.  Drake  on  Attachment, 
sec.  462.  It  is  very  clear  that  Crasser  was  not  in  a  situation 
to  maintain  an  action  against  the  defendant  to  recover  the 
amount  paid  for  the  license,  and  the  plainti£&  have  no 
greater  right  than  he  possessed.  There  is  no  error  in  the 
record  and  the  judgment  is  affirmed. 

Judgment  AFFiBMED. 


18    681 
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The  Victor  Sewing  Machine  Company,  Plaintipf 

IN     ERBOB,    V.     HeNBY    J.    DaY,    DEPENDANT   IH 
ERROR. 

Verdict  against  XSvidence.    "Where  a  veidict  is  against  tiie  deai 
weight  of  testimony  it  will  be  set  aside. 

Error  to  the  district  court  for  Fillmore  couniy.  Tried 
below  before  Gaslin,  J. 

Gaylord  &  Itfidd,  for  plaintiff  in  error. 

John  P.  Ifaufe,  for  defendant  in  error. 

Maxwell,  J. 

This  is  an  action  upon  a  contract  allied  to  have  been 
entered  into  by  the  defendant  with  the  plaintiff  to  purchase 
from  it  three  sewing  machines  for  the  sum  of  $57.  The 
answer  is  a  general  denial.  On  the  trial  of  the  cause  in 
the  court  below  a  verdict  was  rendered  for  the  defendant, 
upon  which  judgment  was  rendered. 

The  questions  presented  to  this  court  are : 

First.  Did  the  defendant  sign  the  contract  set  out  in  the 
petition. 

Second.  Did  the  plaintiff  perform  the  agreement  on  its 
part. 

All  the  evidence  tends  to  prove  both  of  the  propositions, 
and  the  verdict  is  agaiust  the  clear  weight  of  testimony. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  for  a  new  trial. 

Reversed  and  remanded. 


J 
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John  Kino  and  othbrs,  plaintipes  in  error,  v.  Ella       '  J|  gj 

H.  Bell,  defendant  in  error.  is  409 

'  44    MS 


1.  Pleading:    pabtksbship.    Wheie  in  the  title  of  a  cause  the  4a  no 

indiyidual  names  of  partners  are  given,  followed  by  the  word         1 JL-^ 
"partners,^'  it  is  nnnecessaiy  to  repeat  the  names  in  the  body  of 
the  petition. 

2.  Action  against  Saloon  Keepers :    abatement.    In  an  ac- 

tion against  snch  partners  as  saloon  keepers  for  ii^jury  caused  by 
the  sale  of  liquor  by  them,  the  action  does  not  abate  by  reason  of 
the  death  of  one  member  of  the  firm. 

3.  Practioe :    motion  to  strike  out  matteb  FBo^r  pleading. 

Where  a  motion  is  sustained  to  strike  certain  matter  out  of  a 
pleading,  it  is  the  right  of  the  adverse  party  to  have  such  matter 
erased  or  an  amended  pleading  filed ;  but  if  this  is  not  insistetl 
upon,  it  will  be  sufficient  to  treat  the  objectionable  matter  as 
stricken  out. 

4.  Instruotions,  Hdd,  Applicable  to  the  issue  and  testimony. 

5.  XSvidence.    Carlisle  tables  of  expectancy  of  life,  HMj  Properly 

admitted  in  evidence  in  an  action  for  loss  of  means  of  support. 
Soose  V.  FerkinSj  9  Neb.,  304,  adhered  to. 

6.  Evidence,  Held,  Sufficient  to  sustain  verdict     Lake,  Ch.  J., 

dissenting. 

Error  to  the  district  court  for  Richardson  county. 
Tried  below  before  Weaver,  J. 

A.  Schoenheit  and  Frank  Martin^  for  plaintiff  in  error. 

Recoveiy  must  be  a  pecuniary  recompense  for  a  pecu- 
niary loss.  Damages  not  recoverable  for  wounded  feelings 
and  disgrace.  Kearney  v.  Fitzgerald^  43  Iowa,  668.  Nor 
for  loss  of  society  and  companionship.  Dunleavy  v.  Watson^ 
38  Iowa,  400.  The  pleadings  go  to  the  jury.  Jury  in 
this  case  could  see  by  petition  that  plaintiff  claimed  dam- 
ages for  the  '^mental  anguish,  disgrace,  loss  of  society,  etc., 
etc."  They  could  see  further  that  defendant  moved  the 
court  to  strike  that  portion  out;  could  see  that  the  court 
refused  to  do  so.    Seeing  all  these  things  they  must  natu- 
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rally  have  concluded  that  these  were  proper  elements  of 
damage^  and  consequently  considered  them  in  making  vp 
their  verdict.  Therefore  we  claim  the  court  erred  in  ovov 
ruling  the  motion  to  strike  out.  Instructions  were  errone- 
ous. Hartford  Life  Insurance  Co.  v.  Oray,  80  HI.,  31. 
Evans  v.  GeorgCy  80  111.,  63.  Robertson  v.  Dodge,  28  IlL, 
163.  Ganaley  v.  Perkins,  30  Mich.,  496.  On  evidence, 
cited :  Hall  v.  Barnes,  82  111.,  229.  Wightman  v.  Devere, 
33  Wis.,  579. 

Isham  Reavis  and  E,  W.  Thcrmas,  for  defendant  in  error, 
cited :  Cooley  on  Torts,  160.  Friend  v.  Dunks,  37  Midu, 
25.     Emory  v.  Addis,  71  111.,  273. 

Maxwell,  J. 

The  defendant  in  error  brought  an  action  in  the  district 
court  of  Richardson  county  against  John  King  and  Fred 
Weber,  W.  J.  Ralston,  J.  Wixel,  and  Daniel  Lydick,  to 
recover  damages  for  the  loss  of  means  of  support  caused  by 
the  death  of  her  husband,  which  it  is  allied  was  caused  by 
intoxicating  liquors  sold  to  him  by  the  plaintiff  in  error. 
On  the  trial  of  the  cause  a  verdict  was  rendered  in  favor  of 
the  defendant  in  error,  and  against  W.  J.  Ralston,  Daniel 
Lydick,  and  John  King,  upon  which  judgment  was  entered. 

The  first  objection  is,  tliat  at  the  time  the  action  was 
commenced,  John  King,  the  plaintiff  in  error,  and  one 
Fred  Weber  were  in  partnership  in  the  saloon  business,  at 
Falls  City,  and  the  action  was  brought  against  them  in  the 
firm  name  of  King  &  Weber.  And  that  since  the  action 
was  commenced,  Weber  has  died,  therefore  the  action  shoald 
abate.  The  objection  is  not  sustained  by  the  facts,  as  these 
parties  are  described  in  the  title  of  the  case  as,  ^^  John  Ejng 
and  Fred  Weber,  doing  business  as  King  &  Weber.^'  The 
action  is  against  them  as  individuals,  although  th^  are 
thereafter  described  in  the  petition  as  King  &  Weber, 
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The  code  makes  the  title  of  the  case  a  part  of  the  peti- 
tion,  and  it  is  unnecessary  to  repeat  the  names  of  the  par- 
ties plaintiff  or  defendant.  It  is  sufficient  thereafter  to 
describe  them  as  " plaintiff ''  or  "defendant,"  or  in  any 
other  manner  sufficient  to  designate  them.  Where,  there- 
fore, parties  are  designated  by  name  as  defendants  in  the 
title,  the  addition  of  the  relation  they  occupy  to  each  other, 
such  as  a  description  of  them  as  "partners,"  will  not  re- 
strict the  action  to  one  against  the  firm  alone,  such  as 
"King  and  Weber,  a  firm  formed  for  the  purpose  of  doing 
business  in  this  state."  The  plea  in  abatement  therefore  is 
entirely  unwarranted.  We  do  not  decide,  however,  that 
even  if  the  action  had  been  brought  against  the  partnership 
as  a  firm  that  the  plaintiff  would  not  be  liable,  as  the  gen- 
eral rule  is  that  if  a  partner,  in  pursuance  of  the  partner- 
ship business,  commit  a  wrongful  act,  the  membere  of  the 
firm  are  liable. 

Second.  King  and  Weber  moved  to  strike  out  of  the 
petition  the  following  words:  "And  these  plaintifis  aver 
that  they  have  suffered  other  and  further  damages  by  reason 
of  the  aforesaid  wrongful  acts  of  the  defendant,  on  account 
of  mental  anguish,  disgrace,  loss  of  society  and  the  com- 
panionship of  their  said  husband  and  father,  whose  death 
was  caused  in  part  by  the  joint  acts  of  all  of  said  defend- 
ants in  selling  and  giving  him  intoxicating  liquors  in  the 
manner  as  hereinafter  more  particularly  stated."  Which 
motion  was  sustained.  No  new  petition  was  filed,  however, 
nor  were  the  words  erased,  but  the  question  was  not  sub- 
mitted to  the  juiy.  In  this  there  was  no  error.  Unless 
the  moving  party  required  the  words  to  be  stricken  out 
literally,  which  they  could  have  insisted  upon,  it  is  suffi- 
cient that  the  words  were  treated  as  though  stricken  from 
the  pleading. 

It  is  also  objected  that  the  motions  of  the  other  parties 
to  strike  out  these  words  were  overruled.  The  petition 
was  a  joint  one  against  all  the  defendants,  and  a  general 
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motioii  filed  bj  one  to  strike  out  any  of  the  general  allega- 
tions in  the  petition^  when  sustained^  operated  to  the  bene- 
fit of  all.  At  the  most,  therefore^  the  failure  to  sustain  the 
motions  was  error  without  prejudice. 

Third.  The  court  gave  the  following  instructions  to 
the  jury:  "The  court  instructs  you  that  when  there  is  a 
conflict  of  testimony,  it  is  for  the  jury  to  reconcile  the  same 
and  determine  what  weight  the  testimony  of  any  witness 
shall  have;  what  credit  shall  be  given  to  any  witness  rests 
with  the  jury;  you  can  credit  or  discredit  witness  accord- 
ing as  you  may  believe  or  disbelieve  the  same.^' 

We  fully  agree  with  the  plaintifls  in  error  that  the  jury, 
although  the  judges  of  the  credibility  of  the  witnesses,  have 
no  right  arbitrarily  and  without  cause  to  discredit  the  tes^ 
timony  of  a  witness.  In  other  words,  there  must  be  a 
reason  for  disbelieving  the  same.  In  a  case  where  the  evi- 
dence is  conflicting,  and  it  is  impossible  that  all  the  wit- 
nesses have  sworn  to  the  truth,  it  is  the  duty  of  the  jury  to 
harmonize  the  testimony  as  far  as  possible,  and  where  that 
cannot  be  done,  to  determine  which  of  the  witnesses  is  more 
worthy  of  belief.  In  such  case  the  conflicting  testimony 
may  be  said  to  be  to  some  extent  impeaching  testimony, 
directly  discrediting  that  of  some  of  the  witnesses,  and  it  is 
for  the  jury  to  determine  what  witnesses  have  testified  in 
accordance  with  the  apparent  truth  of  the  case,  and  what 
not.  The  instruction  in  question  when  applied  to  the  tes- 
timony in  this  case  is  substantially  correct^  there  being  a 
direct  conflict  in  the  testimony.  The  cases  of  Hart.  Ins, 
Co.  V.  Gray,  80  111.,  31,  Evans  v.  Q^orge^  Id.,  51,  are  not 
applicable. 

Objection  is  made  to  the  second  instruction,  which  is  as 
follows: 

"The  jury  are  instructed  that  if  you  find  from  the  evi- 
dence that  the  defendants,  or  any  of  them,  furnished  or  sold 
to  John  Bell,  the  deceased,  intoxicating  liquors  which  con- 
tributed to  cause  his  death,  then  it  is  immaterial  at  what 
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time  such  liquor  was  furnished,  provided  the  same  contrib- 
uted to  cause  his  death  and  was  furnished  while  Bell  was 
under  the  influence  of  liquor  or  in  quantities  sufficient  to 
produce  intoxication/' 

This  must  be  construed  with  reference  to  the  issue  made 
by  the  pleadings  and  testimony  in  the  case.  It  is  allied 
in  the  petition  that:  "When  the  said  John  W.  Bell  came 
to  Falls  City,  in  March,  1879,  he  became  addicted  to  the 
excessive  use  of  intoxicating  liquor  to  such  an  extent  that 
he  spent  nearly  all  of  his  daily  earnings  for  liquor  in  the 
saloons  of  the  defendants,  Jacob  Wixel,  W.  J.  Balston,  and 
King  &  Weber,  who  were  severally  engaged  in  the  busi- 
ness of  selling  malt,  spirituous,  and  vinous  liquors  in  Falls 
City,  having  been  duly  licensed  therefor  by  the  proper  au- 
thorities of  said  city,  according  to  law,  in  consequence  of 
which  the  said  John  W.  Bell  was  kept  in  a  partial  or  com- 
plete state  of  intoxication  during  all  of  the  time  of  his  res- 
idence in  said  city  and  until  he  removed  to  £[ansas  as  above 
stated.  That  during  all  of  which  time  the  said  defendants 
sold  liquor  to  said  John  W.  Bell  in  quantities  sufficient  to 
produce  intoxication,  and  plied  him  with  liquor  when  in  a 
state  of  intoxication,  knowing  him  to  be  so,  constantly  and 
continually,  whereby  he  became  and  was  disqualified  by 
intemperance  from  earning  the  support  of  these  plaintiff, 
which  legally  devolved  upon  the  said  John  W.  Bell,  by 
means  of  which  these  plaintiffis  were  greatly  damaged  in 
the  means  of  support  on  account  of  said  traffic,  and  that 
sale  of  intoxicants  to  their  husband  and  father  of  these 
plaintifis  by  said  defendants.  That  after  the  return  of  said 
John  W.  Bell  to  Falls  City,  in  March,  1880,  the  said  de- 
fendants continued  to  sell  intoxicating  liquors  to  said  Bell 
in  quantities  sufficient  to  produce  intoxication,  and  while 
he  was  in  a  state  of  intoxication,  from  that  time  continu- 
ously (the  said  defendants,  Jacob  Wixel,  King  &  Weber, 
and  W.  J.  Ralston,  still  being  in  the  business  of  selling 
liquors  as  aforesaid  at  Falls  City)  and  until  the  afternoon 
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of  the  thirtieth  day  of  November,  1880,  when,  from  tiie 
excessive  and  long  use  of  intoxicating  liquor  furnished  and 
sold  to  him  by  all  of  the  defendants,  Daniel  Lydick  as 
well,  the  said  John  W.  Bell,  at  the  time  aforesaid,  instantly 
fell  dead." 

The  testimony  as  to  loss  of  means  of  support  is  limited 
to  the  times  stated  in  the  petition,  and  therefore  the  in- 
struction could  not  have  misled  the  juiy. 

The  third  instruction  is  as  follows: 

"  The  jury  are  instructed  that  if  you  find  from  the  evi- 
dence that  the  defendants,  or  any  of  them,  sold  or  gave 
liquor  to  John  W.  Bell,  the  deceased,  while  he  was  under 
the  influence  of  liquor,  and  that  the  liquor  so  sold  or  given 
contributed  to  cause  his  death,  it  is  no  defense  to  this  action 
even  if  it  should  appear  that  John  W.  Bell  had  been,  or 
was,  of  intemperate  habits  before  he  began  to  buy  liquor 
of  such  defendant  or  defendants." 

The  effect  of  such  instruction  is  this :  the  mere  fact  that 
Bell  was  of  intemperate  habits  before  he  b^an  to  procure 
liquor  of  the  defendants,  will  not  prevent  a  recovery,  pro- 
vided that  you  find  the  plaintiff  has  sustained  loss  of  means 
of  support  by  such  sale.  That  is,  his  intemperate  habits 
would  not  defeat  the  action.  The  word  defense,  as  defined 
by  Bouvier,  is  "The  denial  of  truth  of  the  vfilidity  of  the 
complaint,  a  general  assertion  that  the  plaintiff  has  no 
ground  of  action,  which  is  afterwards  extended  and  main- 
tained in  the  plea."  1  Bouv.  Law.  Die,  446.  3  Sharwood 
Black.  Com.,  296.     Coke  Litt.,  127. 

In  this  sense  it  is  similar  to  the  contestatio  liUs  of  the 
civil  law,  and  does  not  include  justification.  Under  the  ' 
code  new  matter  may  be  set  up  as  a  defense,  but  this  ad- 
mits an  apparent  right  which  the  new  matter  seeks  to  avoid. 
Bliss  on  Code  Pleading,  sec.  340.  The  court  did  not  say, 
and  did  not  intend  to  say,  that  the  previous  drinking  hab- 
its of  the  husband  might  not  be  considered  for  the  purpoeie 
of  affecting  the  amount  to  be  recovered. 
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The  question  of  the  introduction  of  the  Carlisle  tables  of 
expectancy  was  before  this  court  in  the  case  of  Roose  v. 
Perkins,  9  Neb.,  304,  and  we  adhere  to  our  decision  in 
that  case.  There  is  a  clear  preponderance  of  the  evidence 
sustaining'  the  verdict,  and  it  is  evident  that  substantial 
justice  has  been  done.  The  judgment  is  therefore  affirmed. 

Judgment  affirmed. 


18    416 
21 


A.  D.  Trussel,  plaintiff  in  error,  v.  George  Lewis, 

DEFENDANT  IN  ERROR. 

^  1.    Boundary  Lines.    T.  and  H.,  the  owneis  of  a  fractional  half 

section  of  land,  in  1864  agreed  upon  an  equal  division  of  the  tract 

^  and  established  a  line  upon  which  a  hedge  was  set  out,  and  fence 

erected,  and  both  parties  cultivated  up  to  and  made  improve- 

iT  ments  upon  their  respective  tracts  with  reference  to  this  line. 

Both  parties  sold  and  conveyed  their  respective  interests  in  the 
land,  the  grantees  having  knowledge  of  the  agreement.    Held, 

1^  That  the  line  thus  established  would  be  sustained,  particularly 

■  C  in  view  of  the  fact  that  there  was  testimony  tending  to  show  that 

the  action  was  barred. 

'^  2.    :    STATUTE  OF  LIMITATIONS.    'WTiere  the  true  line  can  be 


ascertained,  and  parties  by  mistake  agree  upon  an  erroneous  line 
as  their  boundary,  believing  it  to  be  the  true  line,  they  will 
not  be  concluded  by  such  agreement  from  claiming  to  the 
true  line  when  discovered,  unless  the  statute  ^  of  limitations 
has  run,  or  equitable  reasons  exist  for  establishing  the  erroneous 
line.  Bat  if  the  true  line  cannot  be  ascertained  with  certainty, 
then  an  agreement  establishing  a  line  of  division  will  be  sus- 
tained. 

Error  to  the  district  court  for  Richardson  county. 
Tried  below  before  Weaver,  J. 

A.  R.  Scott  and  C.  GriUespiey  for  plaintiff  in  error,  cited: 
Hubbdv.  ifcCuUoch,  47  Barb.,  287.  McAfferty  v.  Cono- 
ver,  7  Ohio  State.^  104.     Smith  v,  McNamra,  4  Lans.^  169. 
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Smith  V.  HamUton,  20  Mich.,  438.  Yates  v.  Shore,  24  Dl., 
367.  Preacott  v.  Nevey,  4  Mason,  326.  Bailey  v.  OarUmj 
12  New  Hamp.,  1.  Harbach  v.  Miller,  4  Neb.,  32. 
Hodges  v.  Eddy,  38  Vermont,  345. 

J.  H.  Broody,  for  defendant  in  error  cited :  3  Wash.  Eeal 
Property,  367,  sec.  64.  Revere  v.  Leonard,  1  Mass.,  91. 
Wuesthoffv.  Seymour,  22  N.  J.  Eq.,  66.  Boyd  v.  Graces, 
4  Wheat.,  513.  Laverty  v.  Moore,  33  New  York,  658. 
Wakefield  v.  Boss,  5  Mass.,  16.  Gove  v.  WhUe,  23  Wis., 
282.  Smith  v.  Hamilton,  20  Mich.,  433.  Hoffey  v.  Del- 
wiler,  35  Penn.  State,  409. 

Maxwell,  J. 

This  18  an  action  of  ejectment  brought  by  Lewis  against 
Trussel  in  the  district  court  of  Richardson  county,  to  re- 
cover possession  of  thirteen  acres  of  land  on  the  west  side 
of  the  northeast  quarter  of  sec.  6,  town.  3,  range  16,  in 
Richardson  county.  The  case  was  submitted  to  the  court 
without  the  intervention  of  a  jury  and  judgment  rendered 
in  favor  of  Lewis.  It  appears  from  the  record  that  in  the 
year  1860  the  United  States  conveyed  to  Amelia  Deroin, 
a  half-breed  Indian,  the  north  half  of  sec.  6,  township  3, 
range  16  east,  which  contained  295.95  acres.  Amelia 
being  a  minor,  her  guardian  in  1864  sold  and  convened  to 
one  Trowbridge  the  northeast  quarter  of  section  6,  town- 
ship 3,  range  16,  and  to  one  Hamsberry  the  northwest 
quarter  of  the  section.  Trowbridge  and  Hamsberry  en- 
tered into  possession.  Whether  the  quarter  section  line 
running  north  and  south  through  the  section  was  known 
at  that  time  or  not,  does  not  clearly  appear ;  but  Trowbridge 
and  Hamsberry  employed  the  county  surveyor  and  caused 
a  line  to  be  run  across  said  half  section  at  a  point  equidis- 
tant between  the  east  and  west  lines,  and  agreed  that  thi^ 
should  be  the  division  line  between  them.    They  also  set 
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a  stone  into  the  ground  at  each  comer  and  stakes  every 
twenty  rods  as  monaments.  Trowbridge  set  out  a  hedge 
on  this  line  for  a  division  fence^  and  a  rail  fence  seems  to 
have  been  built  thereon  as  a  division  fence.  Both  parties 
cultivated  to  this  fence,  while  Hamsberry  erected  a  house 
immediately  west  of  the  fence,  and  set  out  an  orchard  the 
east  side  of  which  extended  to  the  fence.  In  1867  Trow- 
bridge and  wife  conveyed  the  northeast  quarter  of  the  sec- 
tion to  one  Danes,  who  was  informed  of  the  actual  bound- 
ary before  purchasing.  In  1876,  Danes  and  wife  conveyed 
to  the  plaintiff.  In  1867,  Hamsberry  and  wife  conveyed 
the  northwest  quarter  to  one  Arnold,  who  in  1877  con- 
veyed to  the  defendant.  Between  1872  and  1876  Danes 
notified  Arnold  that  the  line  agreed  upon  by  Trowbridge 
and  Hamsberry  was  not  the  true  line  and  claimed  the  land 
to  the  quarter  section  line.  There  seems  to  have  been  an 
attempt  at  arbitration,  but  the  award  was  not  carried  out 
by  either  party.  The  northeast  quarter  contains  twenty- 
six  acres  more  than  the  northwest,  and  the  division  line,  as 
agreed  upon  by  Trowbridge  and  Hamsberry,  runs  east  of 
the  true  line  about  seventeen  rods,  taking  about  thirteen 
acres  from  the  northeast  quarter  and  adding  it  to  the  north- 
west and  making  an  equal  division  of  the  fractional  half 
section. 

The  question  to  be  determined  is  t^e  validity  of  the 
agreement  between  Trowbridge  and  Hamsberry.  There  is 
testimony  in  the  record  tending  to  show  that  Trowbridgie 
and  Hamsberry  purchased'  the  land  in  question  under  an 
agreement  with  the  administrator,  that  it  was  to  be  equally 
divided.  There  is  also  testimony  tending  to  show  that  the 
grantees  of  Hamsberry  were  in  possession  more  than  ten 
years  before  being  disturbed  in  the  possession,  so  that  a 
perfect  title  was  acquired  by  adverse  possession. 

Whether  owners  of  adjoining  lands,  having  agreed  upon  a 
dividing  line  between  them,  and  built  fences  upon  the  line 
agreed  upon,  are  estopped  from  changing  the  line  if  after- 
29 
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wards  it  is  found  to  not  conform  to  &e  true  line,  is  a  ques- 
tion upon  whidi  l^e  courts  are  somewhat  at  variance. 
Thus  in  Laverty  v.  Moorcy  32  Barb.^  347,  where  two  ad- 
joining owners  of  land  covered  with  water,  which  they 
were  about  to  fill,  agreed  upon  a  line  between  them,  and 
one  of  them  thereupon  filled  his  part  to  the  line  agreed 
upon,  it  was  held  that  the  other  was  estopped  to  deny 
that  the  line  agreed  upon  was  the  true  one.  And  in  Bur- 
dick  V.  Hdvleyj  23  Iowa,  515,  where  the  parties  by  mis- 
take had  occupied  up  to  a  dividing  fence  on  each  side  for 
the  period  of  limitation,  the  bar  of  the  statute  was  held 
to  be  complete. 

In  the  case  of  Yetzer  v.  Thomariy  17  Ohio  State,  130  it  was 
held  that  where  one  of  two  proprietors  respectively  of  ad- 
joining lands  holds  actual,  continuous,  notorious,  and  ex- 
clusive possession  up  to  a  certain  line,  though  not  originally 
the  true  one,  for  the  full  period  of  twenty-one  years,  the 
statute  of  limitations  applies  in  his  favor  and  against  the 
adjoining  proprietor,  although  such  mistake  may  have 
grown  out  of  the  mutual  mistake  of  the  parties  as  to  the 
true  line  between  them. 

In  McAfferty  v,  OonoveVy  7  Id.,  99,  it  was  held  that 
where  adjoining  proprietors  under  a  mutual  mistake 
occupy  up  to  and  acquiesce  in  a  line  other  than  a  true  one 
for  a  period  less  than  the  limitation  fixed  by  statute,  neither 
party  as  a  general  rule  is  estopped  to  assert  title  to  the  true 
line.  The  rule  seems  to  be  that  if  parties  by  mistake 
agree  upon  a  line  between  them,  believing  it  to  be  the  true 
one,  and  afterwards  the  true  line  is  found,  the  parties  will 
not  be  estopped  to  claim  to  the  true  line  unless  the  action  is 
barred  by  the  statute,  or  some  equitable  ground  of  estoppel 
exists.  In  other  words,  if  a  line,  not  the  true  one,  is  agreed 
upon  under  a  mistake  of  fact,  the  parties  will  not  be  pre- 
cluded from  making  the  proper  correction  and  establishing 
the  true  line.  Where,  however,  the  line  ia  ambiguous  and 
uncertain,  if  the  parties  agree  upon  a  line,  and  mutually 
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enter  upon  the  oocupancy  of  their  lands  in  conformity 
thereto^  and  make  improvements  thereon^  they  will  be  es- 
topped from  disputing  the  line  thus  agreed  upon.  Joice  v. 
Wmamsy  26  Mich.,  332.  Smith  v.  Hamilton,  20  Id.,  438. 
Kip  V.  Narioriy  12  Wend.,  127.  Huston  v.  Sneed,  16  Tex., 
307.  Davis  v.  Toumaend,  10  Barb.,  333.  Knowles  v. 
Toothakery  58  Me.,  174. 

In  the  case  at  bar  the  testimony  tends  to  show  that 
Trowbridge  and  Hamsberry  agreed  upon  the  line  estab- 
liihed  by  them  for  the  purpoee  of  dividing  the  fractional 
half  section  into  two  equal  parts,  and  that  the  line  agreed 
upon  makes  an  equal  division.  The  division  was  known 
to  all  the  subsequent  grantees  of  both  parties,  and  they 
purchased  with  reference  to  the  same.  This  is  not  a  case 
where  a  mutual  mistake  was  made  as  to  the  true  line,  but 
where  the  paties  agreed  that  the  land  should  be  divided 
evenly  without  regard  to  the  true  line.  This,  therefore, 
is  not  a  case  calling  for  correction  of  a  mistake,  but  rather 
to  sustain  an  agreement  which  has  been  fully  executed. 
We  think  the  testimony  fully  sustains  the  agreement,  and 
the  line  as  established  by  Trowbridge  and  Hamsberry  must 
be  sustained,  particularly  in  view  of  the  fact  that  there  is 
testimony  tending  to  show  that  more  than  ten  years  elapsed 
before  the  validity  of  the  agreement  was  questioned.  The 
judgment  is  fully  sustained  by  the  evidence,  and  is  affirmed. 

JUBGMEirr  AFFIBMED. 


RiCKARDS  &  Merrill,  plaintiffs  in  error,  y.  C.  B. 

Coon,  defendant  in  error. 

Final  Judgment.    A  decree  enjoining  a  sale  of  real  estate  is  a  final 
judgment,  and  may  be  reviyed  on  eiror  or  appeaL 

Motion  to  dismiss  proceedings  in  error. 


tS   4191 
4fi    140| 
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Mason  &  Whedon  and  E.  8.  Knighty  for  the  motion. 
O.  S.  Scott,  Jl  D.  GfUman,  and  A.  i2.  ScoUy  cofdra. 
Maxwell,  J. 

This  action  was  brought  in  the  district  court  of  Thayer 
county  to  enjoin  the  defendant  from  selling  certain  real 
estate.  An  injunction  was  granted  in  the  court  below,  to 
review  which  the  plaintiff  bring  the  cause  into  this  court  by 
petition  in  error.  The  defendant  now  moves  to  dismiss 
the  proceedings,  because  there  is  no  final  judgment 

The  judgment  is  as  follows: 

"C.B,  Coon,  plaintiff,  ^ 

vs.  V  Journal  Entry. 

Rickards  &  Merrill,  defendants.     ) 

And  now  on  this  12th  day  of  May,  1881,  this  cause 
coming  on  further  to  be  heard  upon  the  proofs  adduced, 
the  court  finds  generally  for  the  plaintiff,  and  finds  that 
tiie  judgment  of  the  defendants  which  is  referred  to  in  de- 
fendant's answer  herein,  is  not  a  lien  on  the  realty  described 
in  plaintiff's  petition.  And  said  defendants  are  perpet* 
ually  enjoined  from  selling  land  to  satisfy  their  said 
judgment." 

This  shows  a  final  judgment  enjoining  the  sale,  and  iB 
sufficient.     The  motion  must  be  overruled. 

Motion  overruled. 


Same  v.  Same. 


\,  Pleading:  pstition.  A  petition  which  stateethat  the  pliun- 
tifif  is  the  owner  of  certain  real  estate  by  tax  deeds,  and  that  the 
defendants  hold  a  prior  judgment,  w:hich  was  a  lien  upon  the 
land  before  the  sale  and  conveyance,  and  seeking  to  enjoin  the 
sale  under  an  execution  issued  on  such  judgment,  does  not  state 
a  cause  of  action. 
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2.    ;    :    INJUNCTION.    In   snch  case   the   defendants 

have  a  right  to  complete  the  sale  and  contest  the  validity  of  the 
tax  deeds  in  an  action  at  law,  and  a  conrt  of  eqnity  will  not 
enjoin  a  sale  under  the  execution  unless  some  equitable  ground 
exists  for  its  interference. 

Error  to  the  district  court  for  Thayer  county.  Tried 
below  before  Weaver,  J. 

O.  H.  Scott,  J.  D.  Oilman,  and  A.  B.  Scott,  for  plaiu- 
ti£&  in  error. 

« 

Mason  &  Whedon  and  E,  S,  Knight  for  defendant  in 
error. 

Maxwell,  J. 

This  is  an  action  to  enjoin  the  sale  upon  execution  of 
certain  real  estate.  A  decree  was  rendered  in  l^e  court 
below  in  favor  of  the  defendant,  to  review  which  the  plain- 
tiff bring  the  cause  into  this  court  by  petition  in  error. 

It  is  alleged  in  the  petition,  in  substance,  that  on  the 
thirtieth  day  of  August,  1879,  one  George  McCracken  be- 
came the  owner  of  the  lands  in  controversy  by  a  tax  deed 
from  the  treasurer  of  Thayer  county,  and  that  afterwards 
McCracken  conveyed  to  one  Crothers,  who  conveyed  to 
Coon;  also  that  one  Weatherald  on  the  seventh  day  of 
May,  1879,  obtained  a  tax  deed  for  the  lands  in  question 
and  afterwards  conveyed  to  Coon.  That  Rickards  and 
Merrill  recovered  a  judgment  against  one  Wilson  in  the 
district  court  of  Richardson  county  for  the  sum  of  $220 
and  $20.98  costs  of  suit,  and  on  the  tenth  day  of  August, 
1876,  a  transcript  of  the  same  was  filed  in  the  clerk's  office 
of  the  district  court  of  Thayer  county,  and  in  October, 
1879,  an  execution  was  issued  thereon  and  levied  upon  the 
land  in  question.  The  prayer  is  to  enjoin  the  sale  under 
the  execution  and  for  a  decree  divesting  the  lien  of  the 
judgment. 
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The  answer  of  Rickards  and  Merrill  denies  that  plain- 
tiff is  the  owner  of  the  lands  in  dispute  by  virtae  of  the  tax 
deeds  set  forth  in  the  petition,  but  alleges  that  he  purchased 
said  land  from  Wilson,  the  judgment  debtor,  who  was  the 
owner  of  the  fee,  the  deed  of  conveyance  being  dated  July 
17th,  1879.  Various  facts  are  also  stated  showing  the  in- 
validity of  the  tax  deeds. 

To  this  answer  Coon  filed  a  general  demurrer.  No  ac- 
tion seems  to  have  been  had  thereon. 

A  motion  was  also  made  to  dissolve  the  injunction. 

None  of  the  testimony  is  preserved,  and  th&  question  pre- 
sented is,  can  the  judgment  be  sustained  upon  the  petition 
and  answer?  We  think  not  The  petition  itself  shows 
that  the  judgment  was  a  valid  lien  upon  this  land  at  the 
time  Coon  acquired  the  tax  deed.  This  being  so,  by  what 
authority  will  a  court  enjoin  a  sale  under  an  execution  is- 
sued upon  the  judgment?  It  is  said  that  the  tax  deeds  di- 
vest the  title  of  the  land  owner  and  that  the  purchaser  takes 
the  title  entirely  free  from  all  prior  claims.  This  is  true  in  a 
case  of  a  valid  sale  and  conveyance  for  taxes.  But  this  will 
not  prevent  a  person  having  a  prior  claim  upon  the  lands 
sold  from  perfecting  his  title  and  contesting  the  validity  of 
the  tax  deeds  in  an  action  at  law.  And  a  court  of  equity 
will  not  interfere  unless  the  case  is  brought  under  some 
head  of  equity  jurisprudence  and  a  case  is  made  entitling 
the  plaintiff  to  the  relief  sought.  The  statute,  while  au- 
thorizing one  in  possession  to  bring  an  action  to  quiet  title, 
does  not  deprive  a  party  of  his  property  or  rights,  and  is 
merely  for  the  purpose  of  determining  conflicting  interests. 
As  the  petition  fails  to  state  facts  sufficient  to  entitle  the 
plaintiff  to  the  relief  sought,  the  judgment  of  the  district 
court  is  reversed  and  the  action  dismissed. 

JlTDGMENT  AO(X>RI>IKOLT. 


JULY  TERM,  1882.  423 

Cmo  ▼.  Frederick. 


SARiKH  E.  Case  et  al.,  pulintiffs  in  erbob,  v.  £.  F. 
Fbedebick,  defekdant^in  error. 

Witnesses.    Where  the  testimony  is  oonfiictiiig  the  question  of  the 
credibility  of  the  witnesses  is  to  be  determined  by  the  Jury. 

Error  to  the  district  oourt  for  Washington  counfy. 
Tried  below  before  Savage,  J. 

Jesse  T.  Davis  and  /.  Wesley  Tueker,  for  plaintiffs  in 
error. 

L.  W.  OAom,  for  defendant  in  error, 

Maxweix,  J. 

This  is  an  action  by  the  plaintiff  to  recover  damages  al- 
leged to  have  been  sustained  by  herself  and  minor  children 
by  the  death  of  her  husband,  which  it  is  alleged  was  caused 
by  intoxicating  liquor  furnished  to  him  by  the  defendant. 
On  the  trial  of  the  cause  the  jury  found  for  the  defendant 
and  the  oourt  overruled  a  motion  for  a  new  trial  and  dis- 
missed the  action.  The  only  error  assigned  in  this  court 
is,  that  the  verdict  is  contrary  to  and  against  the  weight  of 
evidence. 

It  will  subserve  no  good  purpose  to  review  the  testimony 
at  length.  In  our  opinion  it  fully  sustains  the  verdict, 
And  the  testimony  being  conflicting,  the  question  of  the 
credibility  of  the  witnesses  was  a  proper  one  for  the 
jury.  There  is  no  error  in  the  record  and  the  judgment  is 
affirmed* 

Judgment  afArhed. 


y 


^  ^1 


47  aid 
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-^3  ^^1  Samuel    Bucher,  plaintiff  in   erbob,  v.   Jennie 
Wagoner  and  others,  defendants  in  error. 

Herd  Law.  A  person  taking  up  stock  for  trespass  upon  coltiTated 
lands  under  the  provisions  of  the  herd  law  of  1871,  acquires  no 
Uen  upon  such  stock  unless  he  comply  substantially  with  the 
provisions  of  the  act. 

Error  to  the  district  court  for  Kichardson  county. 
Tried  below  before  Weaver,  J. 

A,  R.  Scott,  for  plaintiff  in  error.. 

C.  Gillespiey  for  defendant  in  error. 

ft 

Maxwell,  J. 

In  the  suDimer  of  1880,  the  plaintiff  in  error  was  herd- 
ing a  number  of  cattle  for  Yeoden  and  Whitmore  for 
twenty  cents  per  head  per  month,  and  while  thus  engaged 
sixteen  head  escaped,  and  entered  the  cultivated  lands  of  J. 
A.  Wagoner,  and  thereby  committing  injury  to  his  grow- 
ing crops.  Wagoner  thereupon  caused  the  trespassing  ani- 
mals to  be  taken  up,  and  verbal  notice  thereof  was  given 
to  the  plaiptiff.  The  amount  of  damages  claimed  was  five 
dollars.  The  defendants,  at  the  time  of  taking  up  the 
stock,  in  an  informal  manner  agreed  to  select  an  arbitrator, 
but  afterwards  refused  tojdo  so,  and .  claimed  five  dollars 
damages  and  refused  to  surrender  the  stock  unless  this  sum 
was  paid.  The  plaintiff  offered  two  dollars,  which  was  not 
accepted.  The  cattle  were  reclaimed  by  an  action  of  re- 
plevin. On  the  trial  of  the  cause  the  court  found  the  right 
of  possession  of  said  stock  at  the  commencement  of  the  ac- 
tion to  be  in  the  defendants,  and  assessed  the  value  of  the 
same  at  $5. 

The  question  for  determination  is,  the  right  of  a  party  to 
a  lien  upon  the  stock  for  damages  committed  by  it  upon 
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oaltivated  lands  where  he  has  failed  to  serve  the  notioe  re- 
quired bj  law  or  to  select  an  arbitrator. 

Sec.  3  of  "An  act  for  a  general  herd  law  to  protect  cul- 
tivated lands  from  trespass  by  stock/'  approved  April  1, 
1871,  provides:  "That  when  any  such  stock  shall  be  found 
upon  the  cultivated  lands  of  another,  it  shall  be  lawful  for 
the  owner  or  person  in  possession  of  said  lands  to  impound 
said  stock;  and  if  the  owner  of  said  stock  can  b^  found, 
and  is  known  to  the  taker-up,  it  shall  be  the  duty  of  said 
taker-uj^  to  notify  said  owner  by  leaving  a  written  notice 
at  his  usual  place  of  residence,  with  some  member  of  his 
family  over  the  age  of  fourteen,  or  in  the  absence  of  such 
person  by  posting  a  copy  of  such  notice  on  the  door  of  said 
residence  of  the  taking  up  of  said  stock,  describing  it,  and 
stating  the  amount  of  damages  claimed;  also,  the  name  of 
his  arbitrator,  and  requiring  him  within  forty-eight  hours 
after  receiving  said  notice  to  take  the  said  property  away, 
after  making  full  payment  of  all  damages  and  costs  to  the 
satisfaction  of  said  taker-up  of  trespassing  animals.     Said 

notice  may  be  in  the  following  form:     Mr. ,  You 

are  hereby  notified  that  on  this day  of ,  18..., 

your  stock,  of  which  I  now  have  in  my  possession  (here 
describe  the  animal  or  animals),  did  trespass  upon  my  land 

and  damaged  the  same  to  the  amount  of You  are 

required  to  pay  the  above  charges  within  forty-eight  hours 
from  the  delivery  of  this  notice  or  the  aforesaid  stock  will 

be  sold  as  provided  by  law.     I  have  appointed  Mr 

to  act  as  arbitrator  should  you  not  feel  satisfied  with  the 
amount  of  damt^es  claimed  in  the  within  notice.  Pro- 
vided,  that  no  claim  for  damages  shall  be  maintained  by  the 
taker-up  without  the  notice  contemplated  in  this  section 
shall  have  been  given  when  the  owner  is  known  by  the 
taker-up  of  said  such  stock.'' 

Sec.  5  provides  that:  "In  case  the  parties  interested 
cannot  agree  as  to  the  amount  of  damages  and  costs  sus- 
tained, each  party  may  choose  a  man,  and  in  case  the  two 
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men  chosen  oannot  agree  they  shall  choose  a  ihiii  man, 
who^  after  being  duly  sworn  for  the  purpose  herein  named, 
the  three  shall  proceed  to  assess  the  damages,  possessing  for 
that  purpose  the  general  power  of  arbitrators/' 

Sec.  6  provides  that:  ^^The  said  arbitrators  shall  make 
an  award  in  writing,  which,  if  not  paid  within  five  days 
after  the  award  has  been  made,  may  be  filed  with  any-  jus- 
tice of  the  peace  in  the  same  county,  and  shall  operate  as  a 
judgment,  which  judgment  shall  be  a  lien  up(m  the  stock 
so  taken  up,  and  execution  may  issue  upon  said  stock  for 
the  collection  of  said  damages  and  costs  as  in  other  cases; 
Providedy  that  either  party  may  have  an  appeal  from  said 
judgment;  as  in  cases  before  justices  of  the  peace.''  Comp. 
Stat.,  50. 

Where  stock  trespasses  upon  cultivated  lands,  the  statute 
gives  the  party  injured  a  lien  upon  such  stock  for  the  dam- 
ages sustained,  provided  he  comply  with  the  procedure 
given  in  the  statute.  Thus  he  must  take  the  stock  up  and 
serve  a  notice  thereof  upon  the  owner,  if  known,  stating  the 
amount  of  damages  claimed  and  also  the  name  of  the  person 
selected  by  him  as  arbitrator  in  case  the  owner  of  the  stock 
considers  the  amount  claimed  to  be  excessive  and  desires  to 
submit  the  matter  to  arjbitration.  It  is  the  notice  and  the 
subsequent  substantial  compliance  with  the  statute  that 
give  the  right  to  enforce  the  lien  by  a  sale  of  stock. 

In  Haggard  v.  Wallen,  6  Neb.,  271,  the  question  arose 
on  the  sufficiency  of  the  notice,  and  it  was  held  sufficient 
And  in  Shroqfv.  Allen,  12  Id.,  109,  a  verbal  notice,  was 
held  sufficient  where  the  parties  in  pursuance  thereof 
agreed  to  arbitrate  the  matter  of  damages  but  had  failed  to 
do  so,  the  person  taking  up  the  stock  being  ready  at  all 
times  to  submit  the  matter.  In  other  words,  that  the  owner 
of  the  stock,  by  appearing  and  agreeing  to  select  an  arbi- 
trator to  appraise  the  damages,  had  waived  the  writt^i  no- 
tice and  could  not  afterwards  insist  upon  the  want  of  notice 
to  defeat  the  lien.    And  we  adhere  to  that  decision  because 
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the  notice,  although  verbal,  was  in  substantial  compliance 
with  the  laW;  and  was  accepted  by  the  stock  owner  as  suf- 
ficient But  in  this  case  the  person  taking  up  the  stock 
refused  to  submit  the  matter  to  arbitration  to  ascertain  the 
amount  of  damages;  in  fact,  refused  to  select  an  arbitrator 
or  submit  the  matter  for  adjudication.  He  made  an  arbi- 
traiy  demand  for  damages,  and  refused  to  take  the  neces- 
sary steps  to  ascertain  the  actual  amount  Suppose  the 
claim  had  been  for  one  hundred  or  one  thousand  dollars, 
would  the  owner  of  the  stock  have  been  compelled  to  pay 
the  amount  claimed,  without  regard  to  the  amount  of  dam- 
ages, in  order  to  release  the  stock?  Clearly  not.  It  may 
be  said  that  the  amount  claimed  did  not,  in  tfafls  case,  ex- 
ceed the  amount  of  damages  sustained.  But  who  is  to  de- 
termine that  question.  The  law  was  designed  to  afford  a 
speedy  and  inexpensive  mode  of  adjusting  damages  com- 
mitted by  trespassing  animals  upon  cultivated  lands.  The 
arbitrators  view  the  premises  soon  after  the  injury  and 
determine  the  amount  to  be  paid.  The  owner  of  the  stock 
may  then  pay  the  sum  awarded  and  have  his  stock  released. 
Where  there  has  been  a  substantial  compliance  with  the 
law,  the  proceedings  will  be  construed  very  liberally  in 
order  to  sustain  them.  But  the  person  taking  up  stock 
acquires  no  lien  thereon  unless  he  comply  substantially  with 
the  terms  of  the  statute,  and  this  the  defendants  wholly 
failed  to  do.  The  judgment  of  the  district  court  is  reversed 
and  the  cause  remanded  for  further  proceedings. 


BEVEBSiilD  AND  REIMAKDED. 
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Webster  &  Burr,  plaintiffs  in  error,  v,  Jakes 

O'Shee,  defendant  in  error. 

1.  Evidence,  HMj  Sufficient  to  enstain  verdict. 

2.  InstruotioiiB  to  Juries.    Where  instractions  are  asked  which 

are  not  applicable  to  the  issue  made  by  the  pleadings  tiiey 
should  be  reftised. 

Error  to  the  district  court  for  Lancaster  county.  On 
trial  below,  before  Pound,  J.,  the  following  instnictions 
asked  for  on  behalf  of  Webster  &  Burr  were  refused  and 
exceptions  taken : 

A.  The  notes  having  been  sent  to  defendant  for  collec- 
tion to  the  order  of  Sheffler,  they  are  bound  to  hold  the 
proceeds  for  him,  and  he  not  being  made  a  party  in  Ais 
action,  you  will  find  for  defendants  garnishees  and  against 
plaintiff. 

B.  In  this  action,  if  you  find  it  uncertain  to  whom  the 
money  belongs,  you  will  find  for  the  defendants  the  gar- 
nishees and  against  the  plaintiff. 

C  In  an  action  at  law  by  attachment  like  this  a  gar- 
nishee (the  defendants)  are  not  chargeable  where  the  own- 
ership of  the  fund  is  uncertain,  and  if  you  find  that  the 
ownership  of  the  fund  is  uncertain,  you  will  find  for  the 
defendants  garnishees  and  against  the  plaintiff. 

D.  The  jury  is  instructed  that  no  question  is  made 
either  in  the  pleadings  or  testimony  regarding  the  amount 
of  the  fee  charged  by  Burr  &  Webster  to  Odenwelder  & 
McKissick  for  defending  McKissick  in  a  criminal  prosecu- 
tion. The  evidence  shows  that  the  amount  of  that  fee  was 
agreed  upon,  and  therefore  the  question  is,  "Did  Oden- 
welder agree  or  was  he  liable  to  pay  a  fee  certain,  and  if  so, 
how  much,  at  the  time  this  proceeding  in  garnishment  was 
commenced,  or  prior  thereto?'^ 

E.  If  the  jury  find  that  the  money  in  the  hands  of 
Webster  &  Burr  belonged  to  Odenwelder,  and  fiirther  find 
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that  Odenwelder  &  McKissick  were  and  are  indebted  to 
Webster  &  Burr  on  the  promissory  note  set  up  by  Webster 
&  Burr  in  their  answer,  then  defendants  Webster  &  Burr 
have  a  right  to  set  off  the  debt  of  Webster  &  Burr  against 
the  claim  of  Odenwelder  to  the  amount  of  such  indebted- 
nessy  and  your  verdict  will  be  in  favor  of  defendants. 

F.  If  the  jury  find  it  to  be  uncertain  to  whom  the 
moneys  collected  by  Webster  &  Burr  belonged,  the  jury 
must  bring  in  a  verdict  in  favor  of  defendants,  Webster  & 
Burr,  because  to  establish  liability  against  a  garnishee,  it 
mast  clearly  appear  to  whom  the  indebtedness  sought  to  be 
reached  belongs. 

G.  "The  jury  are  instructed  to  find  a  verdict  •generally 
in  favor  of  defendants  Webster  &  Burr. 

J.  A,  Marshall^  for  plaintiffs  in  error. 

A.  C  RicketU,  for  defendant  in  error. 

Maxwell,  J. 

In  1879,  the  defendant  in  error  commenced  an  action  by 
attadiment  against  A.  J.  (Jdenwelder,  before  a  justice  of 
the  peace  of  Lancaster  county,  to  recover  the  sum  of  $100. 
Webster  and  Burr  were  served  with  notice  of  garnishment 
and  appeared  and  answered.  Afterwards  judgment  was 
rendered  against  Odenwelder  for  the  sum  of  $100  and 
costs,  and  the  plaintifis  in  error  were  required  as  garnishees 
to  pay  the  same.  From  that  order  they  appealed  to  the 
district  court,  where  the  following  stipulation  was  entered 
into:  ''It  is  stipulated  by  and  between  the  plaintiff 
and  the  said  garnishees  Webster  and  Burr,  that  plain- 
tiff may  file  petition  against  garnishees,  and  that  gar- 
nishees may  answer  and  defend  as  garnishees  originally 
brought  to  this  court  to  answer,  and  without  denying 
or  traversing  Odenwelder^s  indebtedness  to  plaintiff, 
may,  without    prejudice  to  them  6f  order  of  garnish- 
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ment  made  before  the  justioe  of  the  peaoe^  be  heard 
upon  their  liability  to  Odenwelder  in  any  sum  whatever 
and  try  such  question  in  this  court^  and  in  the  finding  and 
order  in  gamishnient;  if  the  garnishees  are  found  to  have 
any  sum  of  the  defendant  Odenwelder  in  their  hands, 
this  court  may  enter  judgment  against  garnishees  as  orig- 
inal sureties  of  defendant  Oldenwelder,  and  execution 
thereon  may  issue  as  if  garnishees  were  original  joint 
debtors  and  parties  defendant  in  this  suit''  O'Shee  then 
brought  an  action  on  the  order.  In  their  answer  to  the 
petition,  the  plaintifis  in  error  state  in  substance  that  in 
the  year  1876  they  received  from  an  attorney  in  Pennsyl- 
vania a  promissory  note  of  one  H.  ValUant,  for  the  sum 
of  $162,  with  interest  at  12  per  cent  This  note  was 
drawn  in  favor  of  A.  J.  Odenwelder  and  was  not  endorsed, 
but  was  remitted  to  them  for  collection  as  the  property 
of  one  Sheffler;  that  they  had  at  that  time  another  similar 
note  drawn  payable  to  Odenwelder  and  not  endorsed, 
which  they  were  advised  belonged  to  Sheffler.  That  they 
collected  on  these  notes  the  sum  of  $235.26  and  no  more, 
and  that  the  collections  were  ejected  to  a  great  extent  by 
legal  proceedings,  and  a  just  and  reasonable  charge  there- 
for was  the  sum  of  $50,  apd  that  they  paid  costs^funount- 
ing  to  $2.50.  They  also  plead  that  afterwards  one  Mc- 
Kissick,  a  son-in-law  of  Odenwelder,  was  arrested  on 
the  charge  of  felony  conmiitted  in  Colorado,  and  that  they 
were  employed  by  Odenwelder  to  defend  him,  which  Aey 
did,  and  for  which  Odenwelder  promised  to  pay  them  the 
sum  of  $224,  which  he  has  failed  to  do;  therefore  they 
ask  to  have  the  amount  in  their  hands  applied  to  the  pay- 
ment of  said  claims.  The  reply  is  a  general  deniaL  On 
the  trial  of  the  cause  in  the  court  below,  the  jury  returned 
a  verdict  in  favor  of  O'Shee  for  the  sum  of  $122.22, 
upon  which  judgment  was  rendered. 

The  errors  assigned  are  in  substance  that  the  verdict  is 
against  the  weight  of  evidence;  that  the  court  erred  in 
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the  instructions  given,  and  in  the  refusal  to  give  the  in- 
structions asked.  Without  reviewing  the  evidence  at 
length,  in  our  opinion  it  fully  sustains  the  verdict,  and  the 
instructions  given  were  certainly  favorable  to  the  plaintifis 
in  error.  As  to  the  instructions  asked,  it  is  sufficient  to 
say  that  they  were  not  applicable  to  the  issue  made  in 
the  pleadings.  There  is  no  issue  made  in  the  answer 
that  these  notes  belonged  to  Sheffler.  It  is  stated  that 
they  were  received  as  his,  but  were  drawn  in  favor  of 
Odenwclder  and  not  endorsed.  It  is  not  alleged  that  the 
notes  were  Sheffler^s,  nor  under  the  most  liberal  rules  of 
construction  could  the  answer  be  so  construed.  The  entire 
purport  of  the  answer  is  that  the  not^  belonged  to  Oden- 
wclder, and  that  under  an  agreement  with  him,  the  plain- 
tiffs in  error  were  entitled  to  the  proceeds.  The  instructions 
asked  sought  to  submit  the  question  of  Odenwelder's  own- 
ership of  the  notes  to  the  jury.  This  would  have  been 
proper  had  such  ownership  been  denied,  but  it  is  not.  In- 
structions must  be  applicable  to  the  issue,  and  if  they  are 
not,  they  should  be  refused.  It  is  very  clear  that  justice 
has  been  done  in  the  case,  and  the  judgment  is  affirmed. 


JUDGMKNT  AFFIKMED. 


MaBGARET  McDoTJOALL,  plaintiff  IK  ERROR,  V.  Ak- 
TONIO  GlAOOMINI  AND  PeTER  RaNK,  1)EFENDANTB 
IN  ERROR. 
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1.  Liquors:  actiok  aoaiitst  saloon  keepers.  The  wife  of 
M.  sned  certain  saloon  keepers  for  loss  of  means  of  support, 
caused  by  the  intoxication  of  her  husband  from  liquors  alleged 
to  haye  been  furnished  by  them.  The  petition  contained  twelve 
counts  commencing  November  30th,  1876,  and  terminating  in 
October,  1880,  and  there  was  testimony  which  was  uncontra- 
dicted tending  to  sustain  two  of  the  counts,  ffeldj  That  a  ver- 
dict for  the  defendants  was  against  the  weight  of  evidence. 
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2.    :    EYIDSNCE.    The  sale  of  intoxicating  liqnon  may  be 

proved  like  any  other  &ct  by  ciicumstantial  evidence. 

Error  to  the  district  court  for  Colfax  county.  Tried 
below  before  Gaslin,  J.,  Bitting  in  absence  of  Post,  J. 

Phelps  <fe  Thomas,  for  plaintiff  in  error,  cited  Kearmg 
V.  Fitzgerald,  43  Iowa,  584.  Greenleaf  Evidence,  p.  38, 
sec.  33.    Coolev  on  Torts.,  247. 

W.  H.  Munger,  for  defendants,  cited  Madeod  «.  Gergtr, 
6  N.  W.  R.,  21.  Krdber  v.  Nichols,  28  Mich.,  496.  Par- 
ker V.  The  State,  4  Ohio  State,  663. 

Maxwell,  J. 

This  action  was  brought  in  the  district  court  of  Colfiix 
county  by  the  plaintiff  against  the  defendants  to  recover 
damages  sustained  by  her  for  the  loss  of  means  of  support 
by  the  intoxication  of  her  husband,  which  it  is  alleged 
was  caused  by  liquor  furnished  by  the  defendants.  On  the 
trial  of  the  cause  in  the  court  below,  a  verdict  was  ren- 
dered for  the  defendants,  upon  which  judgment  was  givieo. 
The  petition  contains  twelve  counts,  the  causes  of  action 
commencing  on  the  30th  day  of  November,  1876,  and  ter- 
minating on  .the  10th  day  of  October,  1880.  The  prin- 
cipal causes  of  action  are  for  loss  of  time  caused  by 
intoxication  of  Alexander  McDougall,  the  husband;  the 
whole  amounl  of  damages  claimed  being  $5,000.  The 
answers  admit  that  the  plaintiff  is  the  wife  of  Alexander 
McDougall,  and  admit  that  the  defendants  were  licensed 
saloon  keepers  at  Schuyler,  and  deny  all  the  other  hdts 
stated  in  the  petition. 

The  action  is  brought  under  section  579  of  the  crim.  code 
of  1873  (Gen.  Stat.,  page  853),  which  reads  as  follows: 
"On  the  trial  of  any  suit  under  the  provisions  hereof,  the 
cause  or  foundation  of  which  shall   be  the  acts  done  or 
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injuries  inflicted  by  a  person  under  the  influence  of  liquor, 
it  shall  only  be  necessary,  to  sustain  the  action,  to  prove 
that  the  defendant  or  defendants  sold  or  gave  liquor  to  the 
person  so  intoxicated,  or  under  the  influence  of  liquor, 
who^  acts  or  injuries  are  complained  of,  on  that  day  or 
aboutthat  time  when  said  acts  were  committed  or  said  in- 
juries received;  and  in  an  action  brought  by  a  married 
woman,  or  other  person  whose  support  l^ally  devolves 
upon  a  person  disqualified  by  intemperance  from  earning 
the  same,  it  shall  only  be  necessary  to  prove  that  the  de- 
fendants have  given  or  sold  intoxicating  drinks  to  such  per- 
son in  quantities  sufficient  to  produce  intoxication,  or  when 
under  the  influence  of  liquor." 

A  large  number  of  errors  are  assigned  in  the  petition  in 
error,  but  the  only  error  relied  upon  is  that  the  ver- 
dict is  against  the  weight  of  evidence.  Mrs.  McDou- 
gall  testifies  that  on  or  about  the  thirtieth  of  November, 
1876,  she  saw  her  husband  and  Mr.  Kenier  standing  at  the 
bar  of  Mr.  Giacomini^s  saloon  drinking,  her  husband  at  the 
time  being  ^^  pretty  badly  under  the  influence  of  liquor; 
they  had  been  drinking  all  the  afternoon."  She  also  states 
that  the  same  afternoon  she  saw  her  husband  in  the  saloon 
of  Peter  Rank.  She  also  testifies  to  the  number  of  times 
her  husband  had  been  intoxicated  while  in  Schuyler  be- 
tween November  30th,  1876,  and  the  commencement  of 
the  action,  and  states  a  number  of  instances  where  he  was 
found  intoxicated,  generally  in  connection  with  the  saloon 
of  Mr.  Giacomini.  A.  B.  Wilson  testified  that  about  October 
12th,  1880,  he  saw  Mr.  McDougall  go  into  Giaoomini's  sa- 
loon while  drunk  and  '^  get  a  drink,  him  and  Tom  McGary." 
One  Perrine  testified  that  he  drank  with  McDougall  on  two 
occasions,  at  least  once  in  Giacomini's  saloon,  in  April,  ihe 
year  not  being  given,  when  they  were  all  under  the  influ- 
ence of  liquor.  One  Stevens  testifies  that  in  October, 
1880,  he  saw  McDougall  go  into  Giacomini's  saloon  in  the 
morning  sober,  and  about  two  o'clock  saw  him  standing 
30 
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close  to  the  door  where  he  went  in  "a  little  drunk."  The 
plaintiff's  son  testified  that  in  October,  1880,  he  saw  his 
father  in  Giacomini's  saloon,  and  about  the  same  time  he 
saw  him  in  the  saloon  of  Peter  Rank  drinking  while  un- 
der the  influence  of  liquor.  The  defendants  offered  no  tes- 
timony and  none  of  the  above  is  denied.  The  testimony 
shows  that  McDougall  is  a  carpenter  and  a  good  workman, 
and  when  not  under  the  influence  of  liquor  attends  to  his 
business.  And  also  shows  that  the  wife  has  sustained  vefj 
great  injury .  by  reason  of  the  loss  of  means  of  support 
Does  the  testimony  tend  to  show  that  the  defendants,  or 
either  of  them,  furnished  the  liquor  which  caused  the  in- 
toxication ?    We  think  it  does. 

The  attorney  for  the  defendants  contends  that  to  entitle 
the  plaintiff  to  recover  the  evidence  must  show :  First,  That 
the  defendants,  or  one  of  them,  gave  or  sold  the  husband 
of  the  plaintiff  liquors.  Second,  That  such  liquors  were 
intoxicating.  This  we  think  is  correct.  As  to  the  first 
proposition,  it  will  be  seen  from  the  evidence  that  the  proof 
upon  that  point  is  sufficient.  Upon  the  second,  we  are  to 
consider  the  facts.  The  defendants  plead  that  they  are 
licensed  saloon  keepers  in  the  town  of  Schuyler.  The 
word  "saloon,''  which  originally  meant  a  large  public  room 
or  parlor,  in  this  state  has  acquired  a  more  restricted  mean- 
ing and  is  usually  applied  to  a  place  where  intoxicating 
Hquors  are  sold.  A  Ucensed  saloon  keeper  in  this  state, 
therefore,  is  a  person  licensed  to  sell  intoxicating  liquors. 
The  proof,  too,  tends  to  show  that  such  was  the  business 
of  both  the  defendants.  This  being  their  business,  and 
their  places  of  business  being  under  their  control,  if  liquor 
was  furnished  therein  to  any  person,  prima  fade  it  would 
seem  to  be  done  with  the  consent  of  the  defendants. 

While  every  essential  fact  stated  in  the  petition  idiidi 
is  denied  by  the  answer  must  be  proved  by  a  prepondo^ 
ance  of  evidence,  this  need  not  be  done  by  direct  proof. 
These  facts  may  be  shown   by  circumstantial  evidence. 
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People  V.  Hulberty  6  Den.,  133.  State  v.  O  Connor ^  49  Me., 
694.  State  v.  Hynea,  66  Id.,  114.  Thus,  suppose  it  is 
shown  that  a  place  is  a  licensed  saloon,  and  that  persons 
go  in  there  sobet  and  come  out  under  the  influence  of 
liquor.  These  facts  raise  a  presumption  that  such  persons 
obtained  intoxicating  liquor  in  the  saloon.  Com.  v.  VanStonej 
97  Mass.,  548.  Com.  v.  Kennedy y  Id.,  224.  The  business 
of  a  saloon  keeper  is  to  sell  intoxicating  drinks  by  the 
glass.  If,  therefore,  the  proof  shows  that  he  has  sold  or 
furnished  liquor  at  his  place  of  business,  the  presumption 
would  seem  to  be  that  such  liquor  was  such  as  his  business 
required  him  to  keep  and  furnish  to  his  customers — ^intox- 
icating liquors.  The  fact  of  intoxicating  liquor  being  fur- 
nished by  a  saloon  keeper  may  be  proved  like  any  other 
fact.  Suppose  a  murder  was  committed  in  the  saloon  and 
no  one  was  present  to  witness  the  deed,  could  the  murderer 
not  therefore  be  proved  guilty  because  there  was  no  direct 
evidence  that  he  committed  the  crime?  In  «uch  case,  when 
the  fact  of  the  murder  was  proved,  all  the  facts  and  cir- 
cumstances which  tended  to  show  that  the  person  accused 
committed  the  crime  would  be  competent  evidence,  and  if 
this  proof  reached  that  d^ree  of  certainty  required  by  the 
criminal  law,  would  justify  the  conviction  and  execution  of 
the  accused,  although  no  one  had  seen  him  commit  the  of- 
fense. If  such  testimony  is  sufficient  to  authorize  a  con- 
viction for  offenses  where  the  punishment  involves  the  life 
or  liberty  of  the  accused,  and  where  the  proof  must  estab- 
lish the  guilt  beyond  a  reasonable  doubt,  the  same  kind  of 
proof  certainly  is  sufficient  to  establish  the  sale  of  intox- 
icating liquors  where  the  punishment  is  merely  pecuniary 
compensation,  and  the  degree  of  proof  required  merely  a 
preponderance  of  the  evidence. 

The  testimony  in  this  case  tends  to  show  that  the  busi- 
ness of  each  of  the  defendants  was  keeping  a  saloon  where 
intoxicating  liquors  were  furnished  to  customers,  and  also 
tends  to  prove  at  least  two  counts  in  the  petition.    This 
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was  testimony  that  was  nnoontradicted  and  that  the  jury 
had  no  right  to  disregard,  and  as  the  plaintiff  had  proved 
damages  to  some  extent  at  least,  she  was  entitled  und^  the 
evidence  to  a  verdict  for  some  amount.  The  judgment  of 
the  district  court  is  reversed  and  the  cause  remanded  {w 
a  new  trial. 

Bevebsed  and  bemanded. 


William  Ogden,  plaintiff  in  error,  v-  The  State 
OF  Nebraska,  defendant  in  error. 

1.  Criminal  Law:  examination  of  jubobs:  opinion.    Where 

a  juror  in  his  examinatioii  on  his  voir  dire  stated  that  he  had 
tbrmed  an  opinion  as  to  the  goilt  of  the  accused  hat  did  not 
think  he  had  stated  his  opinion,  and  no  ohjection  was  made  to 
him  by  challenge  or  otherwise,  it  is  too  late  after  verdict  to  ob- 
ject to  the  jnror,  notwithstanding  there  was  testimony  tending 
to  show  that  he  had  expressed  an  opinion  hefiire  the  triaL 

2.  New  Trial.    As  a  general  role  a  new  trial  wiH  not  be  granted 

for  newly  discovered  evidence  which  merely  tends  to  discredit 
some  of  the  witnesBes  on  the  opposite  side. 

3.  Evidenoe  examined  and  held  to  be  sufficient  to  sustain  the  v^^ 

diet. 

Erbor  to  the  district  court  for  Saline  county.     Tried 
below  before  "Weaver,  J. 

J.  H.  Orimm  BXL&^Hadmga  &  MeGintief  for  plaintiff  in 
error. 

C.  J.  DUworihy  Attorney  Oeneraly  for  defendant  in  error. 

Maxwell,  J. 

The  plaintiff  in  error  was  convicted  of  robbery  at  the 
April  term  of  the  district  court  for  Saline  county,  and  was 
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sentenced  to  imprisonment  in  the  penitentiary  for  five  years. 
He  now  prosecutes  a  writ  of  error  to  this  court.  Three 
assignments  of  error  are  relied  upon : 

First.  It  is  objected  that  two  of  the  jurors  before  the 
trial  had  expressed  an  opinion  that  the  accused  was  guilty. 
It  appears  from  the  record  that  one  of  the  jurors  named 
Fraley  had  expressed  an  opinion  before  the  trial  that  the 
accused  was  guilty  of  the  crime  charged.  The  examina- 
tion of  Fraley  on  his  voir  dire  is  not  set  forth  in  the  record^ 
but  it  appears  from  the  affidavits  filed  to  support  the  mo- 
tion for  a  new  trial  that  he  stated  on  such  examination 
that  he  had  formed  an  opinion  but  he  did  not  think  he  had 
expressed  the  same.  He  was  not  questioned  in  r^ard  to 
this  opinion.  The  accused  therefore  knew  very  well  before 
the  trial  that  this  juror  had  an  opinion  in  r^ard  to  the 
question  of  his  guilt  It  also  appears  that  he  probably 
considered  that  opinion  favorable  to  himself,  as  he  failed  to 
challenge  the  juror  either  for  cause  or  under  his  peremp- 
tory challenges,  and  that  he  failed  to  use  all  of  his  peremp- 
tory challenges.  This  being  so,  the  juror  was  permitted 
to  remain  on  the  jury  with  his  consent,  and  error  cannot  be 
predicated  thereon.  The  evidence  fails  to  show  that  the 
juror  Stewart  had  formed  or  expressed  an  opinion.  The 
objection  as  to  the  competency  of  the  jurors,  therefore,  is 
not  well  taken. 

SecoTid.  It  is  claimed  that  the  newly  discovered  testi- 
mony of  O.  Larson  will  establish  the  fact  that  the  prosecut- 
ing witness  complained  of  being  robbed  about  four  o'clock 
in  the  afternoon  instead  of  six  as  shown  by  the  testimony 
of  most  of  the  witnesses.  The  exact  time  at  which  an  of- 
fense was  committed  in  many  cases  might  be  very  material, 
and  newly  discovered  proof  of  that  kind  might  be  suffi- 
cient for  granting  a  new  trial.  But  in  this  case,  if  we 
give  it  the  most  favorable  construction,  it  merely  tends 
to  impeach  the  testimony  of  Morgan,  the  prosecuting 
witness,  and  Newer,  the  saloon  keeper.    A  new  trial  will 
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not,  as  a  rule,  be  granted  for  newly  discsovered  evi- 
dence merely  tending  to  impeach.  Suppose  that  since 
the  trial  the  plaintiff  in  error  had  discovered  that  Af  oi^an 
and  Newer  were  wholly  unworthy  of  belief,  and  that  he 
had  discovered  testimony  to  prove  that  their  general  repu- 
tation for  truth  and  veracity  was  bad,  would  those  facts 
alone  justify  a  court  in  setting  aside  the  verdict?  We 
think  not.  Where  the  object  is  merely  to  discredit  a  wit- 
ness on  the  opposite  side  a  new  trial  will  not,  as  a  general 
rule,  be  granted.  Com.  v.  Drew,  4  Mass.,  399.  Cbm.  r. 
WaUe,  5  Id.,  261.  Com.  v.  Green,  17  Id.,  515.  Bland 
V.  State,  2  Carter  (Ind.),  608.  Levining  v.  StcUe,  13  Gra., 
513.  Polser  v.  State,  6  Tex.  Ap.,  510.  But  it  would  be 
otherwise  if  the  principal  witness  should  testify  that  his 
statement  on  the  trial  was  a  mistake.  Mann  v.  State,.  44 
Tex.,  642. 

The  general  rule  as  to  newly  discovered  evidence  may 
be  stated  thus :  That  if,  with  the  newly  discovered  evi- 
dence before  them,  the  jury  should  not  have  come  to  the 
same  conclusion,  a  new  trial  will  be  granted.  Cbm.  v. 
Flanagan,  7  W.  &  S.,  423.  Com.  v.  Manson,  2  Ashm., 
31.  Thompson  v.  Com.,  8  Gratt.,  637.  State  v.  Green^ 
wood,  1  Hayw.,  14.  Carr  v.  State,  14  Greo.,  358.  Soaek 
V.  State,  34  Id.,  78.  Jones  v.  State,  48  Id.,  163.  Y<mng 
V.  State,  56  Id.,  403.  Meeks  v.  State,  57  Id.,  329.  Bar 
m^y  V.  State,  53  Ind.,  278.  Hauck  v.  State,  1  Tex.  Ap., 
357.  In  our  opinion  the  newly  discovered  evidence  in 
this  case  is  not  sufficient  to  justify  the  court  in  granting  a 
new  trial. 

Third.  The  third  objection  is  that  the  verdict  is  not 
sustained  by  the  evidence.  Without  reviewing  the  evi- 
dence at  length,  in  our  opinion  it  establishes  the  guilt  of 
the  prisoner.  There  is  no  error  in  the  record  and  the  judg- 
ment is  affirmed. 

Judgment  affibmkd. 
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Julia  S.  Bowen,  appellant,  v.  Billinos,  Boise  & 

Co.,  APPELLEES. 

Partnership  Property:  liability  fob  individual  debts. 
Li  1874  the  firm  of  B.  A  L.  purchased  certain  real  estate  with 
partnership  funds,  the  title  heing  taken  in  the  name  of  B.  In 
1876  the  firm  became  insolvent  and  the  real  property  was  sold 
to  T.  for  a  firm  debt,  and  afterwards  sold  to  the  wife  of  B.  While 
the  title  was  in  the  name  of  B.,  certain  transcripts  of  judgments 
against  B.  were  filed  in  the  district  court  and  executions  issued 
thereon,  which  were  levied  upon  the  real  estate  in  question  as  the 
property  of  B.  In  an  action  by  the  wife  to  ei^oin  the  sale,  Held, 
That  partnership  property  in  case  of  insolvency  was  not  liable 
for  the  individual  debts  of  the  members  of  the  firm  until  the 
partnership  debts  were  satisfied,  and  that  the  judgment  was  not 
aUen. 

Appeal  from  the  district  court  for  Adams  county. 
Tried  below  before  Gaslin,  J. 

A,  H.  BoweUy  for  appellant. 

1.  Land  purchased  with  partnership  funds,  thoygh  con- 
veyed to  one  partner,  is  partnership  property.  King  v, 
Weeksy  70  N.  C,  372. 

2.  Though  title  ia  taken  in  name  of  wife  of  one  part- 
ner, the  land  is  subject  to  the  debts  of  the  firm.  Price  v. 
Hicksy  14  Fla.,  566.  Foster's  Appeal,  74  Pa.  St,  391. 
Thmpsm  t?.  Egberiy  3  Thomp.  &  C.  (N.  Y.),  474.  1 
Hun.,  484.  ClarVa  Appealy  72  Pa.  St,  142.  In  Re 
Cooky  3  Bliss.,  122.  Evans  v.  Hawleyy  35  Iowa,  83.  SwUr- 
zer  V.  Smithy  35  Iowa,  269.  Gordon  v.  Kennedjfy  36  lb., 
167.     Warren  v.  Wallace,  38  Texas,  225. 

3.  Land  purchased  with  partnership  funds  must  be  ap- 
plied to  firm  debts  before  individual  debts.  Bryant  v. 
HunteTy  6  Bush.  (Ky.),  76.  Oomwell  r.  Comwdly  Id., 
369.  Nat.  Bank  v.  SpragWy  20  N.  J.  Eq.,  13.  Uhler  v. 
Semple,  Id.,  288.     Bank  v.  Phetteplace,  8  R.  I.,  56. 
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4.  It  does  not  matter  in  whom  the  title  is ;  equity  will 
regard  it  as  partnership  property,  and  partner  as  cestui  que 
trust.  HoQcie  v.  OarVj  1  Sumner,  173.  Sigoumey  v.  Munn^ 
7  Conn.,  11.  Smith  v.  Ramsey ^  1  Gilm.,  373.  Wilder  v. 
Keelot,  3  Paige  C.  R.,  167.  Sterling  v.  BrighOM,  5 
Watts,  229.  Christian  v.  EUis,  1  Gratt,  396.  iuaw 
V.  Ativood,  2  Stewart,  378.  Topl^  v.  VaUcj  Harring. 
Ch.,  340. 

6.  Real  estate  purchased  Vith  partnership  funds  for 
partnership  purposes,  though  title  be  taken  in  individual 
nam«  of  one  partner,  in  equity  treated  as  personal  property 
so  far  as  is  necessary  to  pay  debts  of  firm.  OoUumb  v. 
Bead,  24  N.  Y.,  605.  Dehnonioo  v.  Qilmore,  2  Sanford 
Ch.,  661. 

0.  B.  Hewetty  for  appellees.  * 

1.  There  is  no  privity  of  interest  which  connects  Julia 
S.  Bowen  or  Wm.  B.  Thorne,  her  grantor,  with  the  pur- 
chase and  conveyance  of  the  Eastern  Land  Association  to 
Adna  H.  Bowen.  The  privity ,  as  shown  in  plaintiff's  af- 
fidavit, as  against  any  interest  of  Adna  H.  Bowen  in  the 
lot  is  in  favor  of  the  firm  of  Bowen  &  Laird,  or  pei'haps 
James  Laird  alone. 

2.  Thome's  unadjudicated  debt  against  Bowen  &  Laird 
could  not  properly  be  made  the  base  of  an  equitable  claim; 
and  even  if  it  could,  whatever  interest  it  attached  must  be 
subject  to  the  prior  legal  right  of  Billings,  Boise  &  Co.,  as 
judgment  creditors  of  Adna  H.  Bowen,  in  good  fidth  se- 
cured by  their  lien. 

3.  The  l^al  title  was  in  Adna  H.  Bowen  when  the 
judgments  became  a  record,  and  a  sale  and  deed  under 
executions  here  enjoined  would  have  conveyed  a  clear 
title. 

4.  The  plaintiff  has  a  complete  remedy  against  Mr. 
Thome  for  failure  of  her  title. 


J 
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Maxwell,  J. 

This  is  an  action  to  quiet  title.  The  plaintiff  allies  in 
her  petition  in  substance  that  she  is  the  owner  and  in  pos- 
session of  lot  582,  in  the  town  of  Juniata.  She  derived  tlie 
title  to  the  same  as  follows :  That  the  Eastern  Land  As- 
sociation was  the  owner  of  said  premises  on  the  21st  day 
of  December,  1874,  and  on  said  day  said  association  sold 
said  lot  to  Bowen  and  Laird,  the  consideration  being  paid 
by  them,  but  by  mistake  the  deed  was  taken  in  the  name 
of  Adna  H.  Bowen;  that  in  January,  1876,  the  firm  of 
Bowen  &  Laird  failed,  and  being  largely  indebted  to  one 
W.  B.  Thorne  for  moneys  due  from  said  firm,  sold  and  con- 
veyed said  lot  to  said  Thorn,  the  deed  for  said  premises 
being  made  by  Adna  M.  Bowen;  that  in  March,  1878, 
said  Thome  for  a  valuable  consideration  sold  and  conveyed 
said  premises  to  the  plaintiff;  that  on  the.  20th  day  of 
June,  1879,  one  S.  L.  Martin,  sheriff  of  Adams  county, 
by  virtue  of  two  executions  issued  out  of  the  district  court 
of  Adams  county,  on  judgments  recovered  against  Adna 
H.  Bowen,  levied  upon  said  lot  as  the  property  of  said 
Bowen,  and  has  advertised  the  same  for  sale,  and  threatens 
and  is  about  to  sell  the  same.  The  prayer  is  to  have  the 
sale  enjoined  and  the  title  quieted. 

Billings,  Boise  &  Co.,  the  judgment  creditors,  were 
substituted  for  the  sheriff  and  filed  an  answer,  wherein 
they  allege  that  the  "plaintiff  has  no  right,  title,  or  interest 
in  or  to  said  lot;^'  that  at  the  time  of  filing  transcripts  of 
their  judgments  in  said  court,  the  legal  title  was  in  Adna 
H.  Bowen,  and  deny  that  said  lot  was  conveyed  by  mis- 
take to  said  Bowen,  or  that  it  was  purchased  by  the  firm 
of  Bowen  &  Laird.  The  case  was  submitted  to  the  court 
on  the  pleadings,  and  judgment  rendered  in  favor  of  the 
defendants.     The  plaintiff  appeals  to  this  court. 

The  court  made  the  follo>ving  special  findings: 

Fird.    That  on  the  24th  day  of  June,  1876,  the  tran- 
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scripts  of  judgment  in  favor  of  Billings,  Boise  &  Co^ 
plainti£&9  and  against  Adna  H.  Bowen,  were  duly  filed  for 
record  in  this  court,  upon  which  the  execution^  enjoined 
herein,  was  issued. 

Second,  That  the  l^al  title  to  said  lot  No.  582  in  the 
town  of  Juniata,  Adams  oounfy,  Neb.,  was  vested  at  that 
time  in  Adna  H.  Bowen  by  deed  of  date  December  21st, 
1874,  from  one  Eastern  Land  Association. 

Third.  That  on  the  4th  day  of  December,  1876,  the 
said  Adna  H.  Bowen  and  Julia  S.  Bowen  deeded  said  lot 
to  William  B.  Thome  in  satisfaction  of  a  debt  due  said 
Thorn  from  the  insolvent  partnerehip  firm  of  Bowen  & 
Laird,  composed  of  the  said  Adna  H.  Bowen  and  James 
Laird. 

Fourth.  That  William  B.  Thorn  aiWwards  on  the 
4th  day  of  March,  1878,  deeded  by  warranty  deed  said  lot 
to  the  said  Julia  S.  Bowen,  plaintifil 

There  is  no  denial  in  the  answer  that  the  lot  in  question 
was  purchased  with  partnership  funds.  This  fact  therefore 
stands  admitted. 

The  question  presented  is,  does  the  lien  of  judgments 
against  Bowen  attach  to  this  real  estate?  The  lien  of 
a  judgment  is  not  an  interest  in  the  real  estate  of  a 
debtor.  The  creditor  has  neither  a  jus  in  re  nor  a  jua  in 
rem  as  r^ards  the  real  estate.  The  lien  merely  confers  the 
right  to  levy  thereon  to  the  exclusion  of  other  adverse  inter- 
ests subsequent  to  the  judgment  Grevemeyer  v.  Ins.  Cb.y  62 
Penn.  St.,  342.  Qmard  v.  Ins,  Cb.,  1  Peters,  386.  Kemper  v. 
AdamSy  5  McLean,  507.  Schqffer  v,  Cadwallader,  36 
Penn.  St.,  126.  Thelussm  v.  Smithy  2  Wheat,  396.  Meh 
V,  State  Banky  7  Neb.,  166.  Oalway  v,  MalchoWy  Id.,  285. 
And  it  attaches  jonlj  to  the  interest  of  a  debtor  in  the 
lands.  Uhl  v.  May,  6  Neb.,  167.  Mansfield  v.  Gregoryy 
8  Id.,  432.  Mansfield  v.  Gregory ,  11  Id.,  297.  In  the 
last  case  it  is  said  such  lien  does  not  exceed  the  actual  in- 
t»:e8t  of  the  judgment  debtor  in  the  land,  and  is  subject 
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to  eveiy  equity  therein  existing  against  the  debtor  at  the 
time  of  its  rendition. 

If  property  is  bought  by  a  partner  in  the  firm,  acting 
for  the  firm,  the  property  belongs  to  the  partnership  as 
soon  as  the  sale  is  complete,  because  the  purchaser  is  the 
firm.  And  the  fact  that  the  title  to  real  estate  thus  pur- 
chased is  taken  in  the  name  of  one  of  the  partners  will 
not  deprive  it  of  the  character  of  partnership  property. 

Where  a  partnership  is  insolvent  the  rule  is  to  give  to 
the  creditors  all  the  efi*ect8  of  the  partnership,  if  necessary, 
for  the  payment  of  the  debts,  leaving  only  the  surplus,  if 
any,  to  private  creditors,  and  to  give  to  private  creditors 
the  private  assets  of  the  several  partners,  applying  only  the 
surplus  to  payment  of  the  partnership  debts.  Ex  parte 
Orowder,  2  Vem.,  706.  Ex  parU  Cooky  2  P.  Wms.,  500. 
Parsons  on  Part.,  347r-8. 

The  joint  creditors  have  the  primary  claim  upon  the 
joint  fund  in  case  of  insolvency,  and  the  partnership  debts 
are  to  be  paid  before  any  portion  of  such  funds  can  be  ap- 
plied to  other  purpoeses.  MurriU  v.  Neill,  8  How.,  U.  S., 
414.  Converse  t?.  McKeCy  14  Tex.,  20.  3  Kent  Com., 
65.  The  basis  of  the  rule  is,  that  the  credit  being  given 
to  the  firm  the  assets  of  such  firm  will  be  applied  where 
the  credit  was  given,  and  not  be  diverted  to  the  payment 
of  a  debt  incurred  upon  the  sole  responsibility  of  one  mem- 
ber of  the  firm.    3  Kent  Com.,  65. 

In  MurriU  r.  Neill,  8  Howard,  414,  the  supreme  court 
of  the  United  States  say:  "The  rule  in  equity  governing 
the  administration  of  insolvent  partnerships  is  one  of  famil- 
iar acceptation  and  practice;  it  is  one  which  will  be  found 
to  have  been  in  practice  in  this  country  from  the  begin- 
ning of  our  judicial  history,  and  to  have  been  generally, 
if  not  universally,  received.  This  rule,  with  one  or  two 
eccentric  variations  in  the  English  practice,  which  may  be 
noted  hereafter,  is  believed  to  be  identical  with  that  pre- 
vailing in  England,  and  is  this:  that  partnership  creditors 
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shall^  in  the  first  instance^  be  satisfied  from  the  partnership 
estate ;  and  separate  or  private  creditors  of  the  individnal 
partners  from  the  separate  and  private  estate  of  the  credit- 
ors with  whom  they  have  made  private  and  individual 
contracts ;  and  that  the  private  and  individual  prop<  rty  of 
the  partners  shall  not  be  applied  in  extinguishmeDt  of 
partnership  debts  until  the  separate  and  individual  creditora 
of  the  respective  partners  shall  be  paid.  The  reason  and 
foundation  of  this  rule,  or  its  equality  and  fairness,  the 
court  is  not  called  on  to  justify.  Were  these  less  obvious 
than  they  are,  it  were  enough  to  show  the  early  adoption 
and  general  prevalence  of  this  rule,  to  stay  the  hand  of  in- 
novation at  this  day ;  at  least,  under  any  motive  less  strong 
than  the  most  urgent  propriety .'' 

In  New  York  this  rule  has  been  adopted.  It  is  held 
that  ^'the  partnership  property  of  a  firm  shall  all  be  ap- 
plied to  the  partnership  debts,  to  the  exclusion  of  the  indi- 
vidual members  of  the  firm;  and  that  creditors  of  the  lat- 
ter are  to  be  first  paid  out  of  the  separate  effects  of  their 
debtor,  before  the  partnership  creditors  can  claim  anything 
therefrom."  Jae^on  v.  (hmeU,  1  Sandf.  Ch.,  348.  Mur- 
ray V.  Murray,  5  Johns.  Ch.,  60.  Wilden  v.  Keeler,  3 
Paige,  167.  Payne  v.  Matthetos,  6  Id.,  19.  HuUMnaonv. 
Smithy  7  Id.,  26. 

In  McOuUvh  V.  Dashidy  1  Harr.  &  Gill,  96,  it  was  held 
that  individual  creditors  of  a  partner  were  entitled  to  a 
preference  over  the  partnership  creditors  in  the  distribut- 
ing of  the  separate  estate  of  the  debtor.  See  also  Woddrof 
V.  Ward,  3  Dev.  Eq.,  S.  C,  203.  Jarvls  v.  Brooks,  3  Foster, 
136.  In  Ohio  it  is  held  that  the  rule  in  equity  in  thedis- 
tribution  of  the  joint  and  separate  assets  of  insolvent  part- 
ners is,  that  the  individual  assets  of  a  partner  be  first  ap- 
plied to  the  debts  of  his  individual  creditors,  and  the  part- 
nership assets  first  to  the  partnership  debts.  Bui  if  there 
is  no  joint  estate  and  no  living  solvent  partner,  the  rule 
does  not  apply.     Rogers  v.  Meranda,  7  O.  S.,  180.  Budge 
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V.  McOuIUmghy  27  Ala.^  661.  Daniel  v,  Tovmsend,  21  Ga.y 
155*  That  the  real  estate  in  question  was  purchased  with 
partnership  funds  is  admitted.  It  is  also  admitted  that 
the  firm  is  insolvent.  The  partnership  creditors,  therefore, 
are  entitled  to  be  paid  out  of  the  partnership  estate  before 
any  portion  of  the  same  can  be  applied  to  the  payment  of 
the  individual  debts  of  the  partners. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  for  further  proceedings. 

■  Reversed  and  remanded. 


William  B.  Thorne,  appellee,  v.  Julia  S.  Bowen 
AND  Billings,  Boise  &  Co.,  appellants. 

Maxwell,  J. 

The  same  question  is  presented  in  this  case  as  in  that  of 
Julia  8.  Bowen  v.  Billings^  Boise  &  Cb.,  just  decided. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  for  further  proceedings. 

Reversed  and  remanded. 


James  L.  Gandy,  plaintiff  in  error,  v.  The  State 
OF  Nebraska,  dependant  in  error. 

L  Contempt:  jubisdiction  of  distbict  odubt.  The  district 
oonrt  has  aafhority  to  punifih  by  proceedings  for  contempt  any 
person  who  attempts  to  corrupt  or  unlawftiUy  influence  Jurors  in 
»  case  pending  before  the  court 

2.  :  PBAcncE:  trial.  Proceedings  for  contempt  not  com- 
mitted in  the  presence  of  the  court  are  instituted  by  filing  an 
information  under  oath  t$tatin{<  the  &ct8  constituting  the  alleged 
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contempt.  An  attachment  or  order  to  show  cause  win  then  be 
isBQed,  and  the  party  accused  brought  before  the  court  Ab  tbe 
proceeding  is  solely  to  protect  public  justice  from  obBtrudiontbe 
accused  is  not  entitled  to  trial  by  jury. 

3.    :    REVIEW  ON  ERBOB.    A  judgment  for  contempt  may  be 

reviewed  on  error  in  the  supreme  court  in  the  same  manner  m 
criminal  cases. 

Error  to  the  district  court  for  Richardson  coontj, 
Weaver,  J.,  presiding. 

E,  W.  Thomas  and  C.  GUlespief  for  plaintiff  in  error, 
cited:  20  Am.  Law  R^.,  147.  WhiUem  v.  The  State,  36 
Indiana,  204.  Cartumghfa  Case,  114  Mass.,  239.  StaU 
V.  BlaokweU,  10  Rich.,  35.  Wilson  v.  The  State,  57  InA, 
73.  Bates'  Case,  65  New  Hamp.,  325.  State  t?.  Murry, 
14  Cal,  114.  Stephens  v.  HiU,  10  M.  &  W.,  28.  StaU  v. 
Holding,  1  McCord,  379.  16  Cent  Law  Journal,  42. 
Ex  parte  Grace,  12  Iowa,  216. 

C.  t/l  Dilworth,  Attorney  General,  and  W,  Jff.  Mcrris, 
District  Attorney,  for  the  State,  cited :  BuMey  v,  Oommanr 
wealth,  2  DalL,  574.  Johnsm's  Case,  1  Bibb.,  578.  Et 
parte  Kearney,  7  Wheat.,  44.  Cook  v.  People,  16  Ilh'noiS) 
534.  Respvhlica  v.  Oswald,  1  Dall.,  343.  Staie  v,  Dooty, 
32  N.  J.  Law,  404.  Bergh's  Case,  16  Abb.  Pr.,  N.  &, 
266.     Ccm.  V.  McDonaU,  5  Cush.,  367. 

Maxwell,  J. 

This  is  a  petition  in  error  to  review  the  judgment  of  the 
district  court  of  Richardson  county  finding  the  plaintiff  in 
error  guilty  of  contempt  and  imposing  a  fine  and  impris- 
onment. The  proceedings  are  based  upon  the  following 
information: 

'^The  State  of  Nebraska  ^  Before  district  court  in  and 

V.  y     for  Richardson  oountv. 

Jahes  L.  Gandy.  j  Hon.  A.  J.  Weaver,  Juclge. 

"The  information  of  Wm.  H.  Morris,  district  attomej 

of  the  first  judicial  district  of  the  state  of  Nebraska,  made 
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this  twenty-second  day  of  June,  a.d.  1 882,  gives  the  court 
to  know  and  understand  that  heretofore,  to-wit:  On  the 
seventh  day  of  June,  a.d.  1882,  the  same  being  a  day  of 
the  regular  June  term,  a.d.  1882,  of  the  district  court  of 
the  first  judicial  district  of  the  state  of  Nebraska,  holden  in 
and  for  Richardson  county,  a  certain  suit,  wherein  one  M. 
E.  Grandy  was  plaintiff  and  one  J.  P.  Pool  was  defendant, 
was  there  depending  before  said  court,  and  which  said  suit 
was  on  said  seventh  day  of  June,  1882,  being  heard  on 
trial  before  said  court,  and  a  jury  having  been  called  and 
sworn  therein,  to-wit:  In  said  suit  to  try  the  issues  joined 
between  said  parties  thereto,  and  that  the  persons  called, 
empaneled,  and  sworn  as  jurors  in  said  cause  Were  Wil- 
liam Grerdes,  Elias  Finbaugh,  etc.  (giving  names  of  the 
jurors),  and  that  after  said  jury  was' empaneled  and  sworn, 
and  during  the  pendency  and  trial  of  said  cause,  and  that 
then  and  there,  during  said  pendency  and  trial  of  said  suit, 
the  said  James  L.  Gandy  (who  is  the  husband  of  the  plain- 
tiff in  said  suit,  to-wit,  the  husband  of  the  said  M.  E. 
Gandy)  did  willfully  attempt  to  obstruct  the  proceedings 
and  hinder  the  due  administration  of  justice  in  said  suit 
then  and  there  depending  and  on  trial  as  aforesaid  before 
said  district  court,  in  this,  to-wit:  By  attempting  to  pro- 
cure one  Greorge  A.  Abbott,  Jerry  Ackerman,  and  other 
persons,  whose  names  are  to  this  affiant  and  informant  un- 
known, to  unlawfully  seek,  strive,  and  attempt  to  corrupt 
and  influence  the  jurors,  to-wit,  Wm.  Gerdes,  Elias  Fin- 
baugh, John  Penninyh,  David  Jones,  and  divers  other  per- 
sons (members  of  and  persons  composing  the  jury  aforesaid 
in,  said  suit  aforesaid  so  depending  before  said  district  court 
aforesaid)  in  their  action,  judgment,  and  decision  there  to 
be  arrived  at  in  said  suit  so  depending  and  on  trial  before 
said  district  court,  in  contempt  of  this  said  district  court 
and  its  dignity,  and  contrary  to  the  statute  in  such  case 
provided.  "Wm.  H.  Mobris, 

''District  Attorney:' 
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The  defendant  (plaintiff  in  error)  moved  to  quash  &e 
information — 

Fird.  Because  it  did  not  state  facts  sufficient  to  give 
the  court  jurisdiction. 

Second.    Because  it  charged  no  specific  act 

The  motion  was  overruled.  The  defendant  thereapon 
demanded  a  trial  by  jury,  which  wias  refused.  The  court 
then  heard  the  evidence  in  the  case,  and  found  the  defend- 
ant guilty  of  willfully  attempting  to  obstruct  the  proceed- 
ings and  to  hinder  the  due  administration  of  justice.  A 
bill  of  exceptions  was  thereupon  signed  and  the  case  brought 
into  this  court. 

The  offense  charged  is,  in  substance,  that  the  defendant 
willfully  attempted  to  obstruct  the  administration  of  justice 
by  attempting  to  procure  Abbott  and  Ackerman  to  unlaw- 
fully attempt  to  corrupt  and  influence  certain  jurors.    Does 
the  information  state  any  offense?    The  proceeding  is  in 
the  nature  of  a  criminal  prosecution,  and  the  same  degree 
of  certainty  is  required  in  stating  the  offense  as  would  be 
required  if  the  proceedings  were  instituted  under  the  crim- 
inal law.     Where  an  attempt,  which  is  not  indictable,  be- 
comes so  when  coupled  with  an  intent  to  do  an  act  that  is 
indictable,  the  attempt  and  intent  must  be  so  pleaded  as  to 
show  a  criminal  act.     2  Bish.  Cr.  Pro.  (3d  Ed.),  sec  86. 
Therefore  it  is  not  enough  to  charge  an  individual  with 
attempting  to  steal  goods  or  generally  to  commit  a  crimi- 
nal act,  but  the  act  ii^df  must  be  set  out     Bish.  Cr.  Pro., 
sec.  88,  and  cases  cited.    The  reason  is  stated  by  Bulleb, 
J.,  in  B£x  %>,  lA/me  Beffisy  1  Doug.,  149,  whp  said:    "You 
have  only  occasion  to  state  facts;  which  must  be  done  for 
the  purpose  of  informing  the  court,  whose  duty  it  is  to  de- 
clare the  law  arising  upon  these  facts,  and  to  apprise  the 
opposite  party  of  what  is  meant  to  be  proved  in  order  to 
give  him  an  opportunity  to  answer  or  traverse  it'^    See 
also  The  Staie  v.  Murray ^  41  Iowa,  580.     Beg.  v.  Harveg, 
8  Cox,  C.  C,  99. 
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The  word  ^^  attempt '^  may  be  defined^  an  intent  to  do  a 
thing  coupled  with  an  act  which  falls  short  of  the  thing 
intended.  1  Bish.  Cr.  Law,  sec.  510.  StaJte  v.  MarshaUy 
14  Ala.,  411.  Johnson  v.  State,  14  Ga.,  56.  As  a  rule  the 
intent  is  to  be  gathered  from  what  is  done,- as  there  must 
be  an  act  as  well  as  an  intent  to  constitute  the  offense.  The 
People  V.  Murray,  14  Cal.,  159.  Hence  the  necessity  of 
stating  the  particular  acts  constituting  the  alleged  attempt. 

In  the  case  at  bar  there  is  not  a  single  fact  allied  show- 
ing an  attempt  on  the  part  of  the  defendant  to  improperly 
influence  jurors.  That  is,  there  is  no  statement  of  what  he 
did.    The  information  therefore  fails  to  state  an  offense. 

Second,  To  what  extent  may  a  court  punish  for  con- 
tempt not  committed  in  its  piesence,  in  other  words,  con- 
structive contempt? 

Sec.  669  of  the  code  provides  that:  **  Every  court  ot 
record  shall  have  power  to  punish  by  fine  and  imprisonment, 
or  by  either,  as  for  criminal  contempt,  persons  guilty  of  any 
of  the  following  acts:  Fird,  disorderly,  contemptuous,  or 
insolent  behavior  towards  the  court,  or  any  of  its  officers, 
in  its  presence;  second,  any. breach  of  the  peace,  noise,  or 
other  disturbance  tending  to  interrupt  its.  proceedings; 
third,  willful  disobedience  of,  or  resistance  willfully  offered 
to  any  lawful  process  or  order  of  said  court;  fourth,  any 
willful  attempt  to  obstruct  the  proceedings  or  hinder  the 
due  administration  of  justice  in  any  suit,  proceedings,  or 
process  pending  before  the  courts;  fifth,  the  contumacious 
and  unlawful  refusal  of  any  person  to  be  sworn  or  affirmed 
as  a  witness,  and  when  sworn  or  affirmed  the  refusal  to 
answer  any  legal  or  proper  interrogatory.'' 

Section  670  of  the  code  provides  that:  "Contempts 
committed  in  the  presence  of  the  court  may  be  punished 
summarily;  in  other  cases,  the  party  upon  being  brought 
before  the  court  shall  be  notified  of  the  accusation  against 
him,  and  have  a  reasonable  time  to  make  his  defense.'' 

Section  671  of  the  code  provides  that:    "Persons  pun- 
31 
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ished  for  contempt^  under  the  preceding  provisions,  shall 
nevertheless  be  liable  to  indictment,  if  such  contempt  shall 
amount  to  an  indictable  offense;  but  the  court  before  which 
the  conviction  shall  be  had  may  in  determining  the  punish- 
ment  take  into-consideration  the  punishment  before  inflicted 
in  mitigation  of  the  sentence." 

In  Stewart  v.  The  People^  3  Scammon,  396,  the  supreme 
court  of  Illinois  say:  "Contempts  are  either  direct,  audi 
as  are  offered  to  the  court  while  sitting  as  such,  and  in  ita 
presence,  or  constructive,  being  offered  not  in  its  presence, 
but  tending  by  their  operation  to  obstruct  and  embarrasB  or 
prevent  the  due  administration  of  justice.  Into  this  vor- 
tex of  constructive  contempts  have  been  drawn  by  the 
British  courts  many  acts  which  have  no  tendency  to  ob- 
struct the  administration  of  justice,  but  rather  to  wound 
the  feelings  or  offend  the  personal  dignity  of  the  judge." 

Erskine,  in  a  letter  to  a  member  of  the  bar,  veiy  clearly 
stated  the  general  principle  (27  Howell  State  Trials,  1019) 
as  follows:  "Every  court  must  have  power  to  enforce  its 
own  process  and  to  vindicate  contempts  of  its  autborify; 
otherwise  the  laws  would  be  despised;  and  this  obvious 
necessity  at  once  produces  and  limits  the  process  of  attach- 
ment. Wherever  an  act  is  done  by  a  court  which  the  sub- 
ject is  bound  to  obey,  obedience  may  be  enforced  and  diso- 
bedience punished  by  that  summaiy  proceeding.  Upon 
thiis  principle,  attachments  issue  against  officers  for  contempt 
in  not  obeying  the  process  of  courts  directed  to  Ihem  as 
ministerial  servants  of  the  law;  and  the  parties  on  whom 
such  process  is  served  may,  in  like  manner,  be  attached  for 
disobedience.  Many  odier  cases  might  be  put,  in  which  it 
is  a  legal  proceeding,  since  every  act  which  tends  diiectlj 
to  frustrate  the  mandates  of  a  court  of  justice  is  a  contempt 
of  its  authority.  But  I  may  venture  to  lay  down  this  dis- 
tinct and  absolute  limitation  of  sudi  process,  namely,  that 
it  can  only  issue  in  cases  where  the  court  which  issues  it 
has  awarded  some  process,  given  some  judgment,  made 
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8ome  l^al  order,  or  done  some  act  which  ^the  party  against 
whom  it  issues,  or  others  on  whom  it  is  binding,  have 
either  neglected  to  obey,  oontomaciously  refiised  to  submit 
to,  incited  others  to  defeat  by  artifice  or  force,  or  treated 
with  terms  of  contumely  and  disrespect  in  the  face  of  the 
court*' 

The  court  undoubtedly  has  power  to  punish  for  contempt 
any  attempt  to  corrupt  or  unlawfully  influence  jurors,  not- 
withstanding such  party  may  likewise  be  indicted  for  the 
same  ofiense.  This  power  is  necessary  to  enable  the  court 
to  administer  justice. 

Third,  The  proceeding  against  a  party  for  constructive 
contempt  must  be  commenced  by  an  information  under 
oath,  specifically  stating  the  facts  complained  of;  an  at- 
tachment may  then  be  issued,  or  order  to  show  cause* 
The  person  accused  has  the  right  to  be  heard,  either  per- 
sonally or  by  attorney.  If  the  allied  contempt  is  admitted, 
the  court  may  render  judgment  thereon.  If  the  acts  com- 
plained of  are  denied,  the  court  should  then  hear  the  evi- 
dence and  determine  whether  the  party  is  guilty  or  not. 
No  jury  is  allowed,  as.the  question  involved  affects  th3  ad- 
ministration of  justice,  and  may  require  the  prompt  action 
of  the  court  or  judge  to  prevent  an  obstruction  of  the  law 
or  a  failure  of  justice. 

Summary  punishment  for  contempt  is  held  not  to  be  an 
infringement  of  the  constitution  which  guarantees  to  every 
citizen  a  trial  by  jury.  State  v.  Doty,  32  N.  J.  L.,  403. 
Staie  V.  Mathews,  37  N.  H.,  450.  PabruJi  v.  Warner,  4 
Paige,  397.  Ex  parte  Orace,  12  Iowa,  208.  This  power, 
however,  is  to  be  exercised  only  where  no  other  adequate 
remedy  can  protect  public  justice  from  obstruction.  State 
V.  Anderson,  40  Iowa,  207.    In  re  Hirst,  9  Phila.,  216. 

Fourth.  Can  a  judgment  against  a  party  guilty  of  con- 
tempt be  reviewed  by*  this  court?  We  have  no  hesitation 
in  answering  the  inquiry  in  the  afiBirmative.  A  large  num- 
ber of  cases  might  be  cited  holding  that  there  can  be  no 
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review^  but  they  are  not  applicable  here.  At  common  law 
a  conviction  of  a  criminal  offense  was  final  and  not  subject 
to  review.  And  the  courts  applied  the  same  rule  to  a  con- 
viction for  contempt  But  the  court  would  look  iuto  die 
charge  to  see  if  it  was  such  an  offense  as  gave  the  ooort 
jurisdiction.  Thus  in  BuahdPs  Oase,  Vaughn,  135,  where 
the  jury  were  fined  and  imprisoned  for  disregarding  the 
instructions  of  the  court  and  finding  the  prisoners  not 
guilty,  the  jury  was  discharged  on  habeas  corpus  becanse 
the  proceeding  was  unauthorized  and  an  arbitrary  ezerdse 
of  power.  See  also  Burdet  v.  AbboUy  14  East,  60-70. 
There  is  no  good  reason  shown  in  any  case  that  we  have 
examined  why  cases  of  contempt  are  not  subject  to  review. 
CommontJoeciUh  v,  Newton,  1  Grant  (Penn.),  463.  Ex  parte 
Rowsy  7  Cal.,  175.  Ex  parte  Langdon,  25  Vt.,  680.  ifo- 
gina  v.  Patyy  2  Ld.  Baym.,  1106, 1115.  Coke  on  lit, 
288.  BieMey  v.  Commonweal^,  2  J.  J.  Marsh,  572.  Stvr 
art  V.  People,  3  Scam.,  395.     Vertner  v.  MdrUn,  10  Smede 

6  Mar.,  103.  BaJtimore  &  Ohio  JB.  iZ.  Q).  v.  (My  oj 
Wheeling,  13  Grat,  40.  Ec  parte  Yates,  6  Johns.,  337. 
M'Oredie  v.  Senior,  4  Paige,  378.     The  People  v.  Crc^ 

7  Paige,  325.  Albany  City  Bank  t?.  Schermerhom,  9 
Paige,  372.  The  People  v.  Farman,  2  Am.  Law  Ecv., 
353.  The  People  v.  Hockley,  24  N.  Y.,  74.  PiU  v.  Dor 
vison,  37  N.  Y.,  235.  Vtlaa  v.  Burton,  4  Am.  Law  Beg., 
168.     In  re  Hummell,  9  Watts,  416. 

The  judgment  of  the  district  court  is  reversed  and  the 
defendant  discharged. 

Judgment  ▲ocx>bdinglt. 
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William  L.  Gray,  appellant,  v.  Catherine  B. 

Gray,  appellee. 

1.  Equity:    title  to  beal  property:    husband  and  wife: 

STATUTE  OF  LIMITATIONS.  In  an  aiction  in  equity  between  di- 
vorced husband  and  wife  for  the  title  to  two  city  lots,  commenced 
in  1880,  the  proof  shows  that  in  1856  Enos  Lowe  and  Jesse  Lowe, 
the  latter  acting  as  a  member  of  the  Omaha  City  Company,  quit 
claimed  to  the  plaintiff  lot  6,  in  block  204 J,  in  Jeffrey's  addition 
to  Omaha.  The  plaintiff  erected  a  dwelling  house  thereon,  and 
with  the  defendant,  they  being  then  living  together  as  husband 
and  wife,  went  into  the  occupancy  of  the  same.  In  1859,  the 
then  mayor  of  Omaha,  who  in  his  official  capacity  held  the  legal 
title  thereto  from  the  United  States,  conveyed  the  same,  together 
with  an  adjoining  lot,  to  the  defendant  This  deed  was  imme- 
diately recorded,  and  the  plaintiff  had  knowledge  of  the  same. 
Heldf  Barred  by  the  statute  of  limitations.  Sec  6,  title  ii,  civil 
code,  p.  531,  C.  S. 

2.    :    :    ADVANCEMENT  TO  WIFE.    G.  having  acquired 

an  equitable  title  to  certain  real  estate,  acquiesced  in  the  same 
being  conveyed  to  his  wife  by  the  person  holding  the  legal  title 
thereto.  Heldj  That  the  same  will  be  presumed  to  have  been 
intended  by  G.  as  an  advancement  to  his  wife,  and  to  create  no 
trust.  In  this  case  such  presumption  is  not  overcome  by  testi- 
mony.   Bartleti  v.  Bartlett^post  p.  456. 

Appeal  from  the  district  court  for  Douglas  county. 
Tried  below  before  Savage,  J. 

C.  A.  BaMwiUy  for  appellant 

Albert  Swartdandety  for  appellee* 

Cobb,  J. 

From  the  testimony  in  this  case,  it  appears  that  in  1855 
or  1856,  before  the  entry  of  the  town  site  of  Omaha,  the 
parties,  husband  and  wife,  came  to  that  place  and  were  by 
the  original  proprietors  allowed  to  take  up  and  occupy  as  a 
homestead  two  city  lots  in  the  north  part  of  the  city.   Here 
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the  plaintiff  erected  a  dwelling  house,  with  other  struc- 
tures and  appurtenances,  and  resided  thereon  for  many 
years.  In  the  first  part  of  the  year  1859,  the  town  site  of 
Omaha  having  been  entered  under  the  town  site  law,  the 
said  two  lots  were  by  the  then  mayor  of  that  diy,  for  the 
consideration  of  four  dollars  and  sixty  cents,  conveyed  to 
the  defendant.  The  deed  was  placed  on  record  January 
3,  1859^  The  testimony  is  conflicting  as  to  how  the  prop- 
erty came  to  be  deeded  to  Catherine  B.  Gray  instead  of 
William  L.  Gray,  the  husband  and  head  of  the  family,  but 
the  weight  of  testimony  is  to  the  effect  that  she  had  author- 
ity, either  general  or  special,  from  him  to  take  the  title  in 
her  name,  and  that  he  knowing  the  facts  at  the  time,  or 
shortly  after  the  execution  and  delivery  of  the  deed,  acqui- 
esced therein. 

It  appears  that  about  the  year  1873,  the  plaintiff  on  ac- 
coimt  of  domestic  infelicity  between  him  and  the  defend- 
ant, the  precise  nature  or  cause  of  which  does  not  appear, 
separated  from  the  defendant  and  left  the  state.  On  or 
about  the  third  day  of  May,  1877,  the  said  defendant  com- 
menced an  action  in  the  district  court  of  Douglas  county 
against  the  plaintiff  for  a  divorce  on  account  of  the  deser- 
tion of,  and  failure  to  support  her,  the  defendant  in  this 
action.  Afterwards,  on  tlie  twenty-third  day  of  June, 
1877,  the  plaintiff  herein,  as  defendant  in  said  action,  filed 
his  answer  therein,  in  which  he  denied  that  he  had  deserted 
or  refused  to  support  the  said  plaintiff  in  said  action,  but 
alleged  that  she  was  of  so  irascible  and  ungovernable 
temper  as  to  make  it  impossible  to  occupy  the  same  house 
with  her.  The  said  plaintiff  herein  also,  in  and  by  his  said 
answer  as  defendant  in  the  said  action,  alleged  ^^  that  dur- 
ing the  continuance  of  the  said  marriage,  defendant  by  his 
industry  acquired  a  large  amount  of  property,  to-wit:  lots 
6  and  7,  in  block  204  J,  in  the  city  of  Omaha,  and  built 
thereon  out  of  the  proceeds  of  the  sale  of  other  property 
by  him  acquired,  and  his  labor,  divers,  to-wit:  two  houses, 
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and  that  the  said  property  is  of  the  value  of  about  four 
thousand  dollars.  That  by  repeated  solicitations  and  at 
plaintiff's  request,  defendant  permitted  the  title  to  said 
property  to  be  made  to  her,  and  that  she  has  since  so 
holden  it/'  etc;  and  the  said  plaintiff  in  and  by  his  said 
answer  as  defendant  in  the  said  action,  prayed  ^'  that  an 
equitable  division  of  said  property  be  made  and  plaintiff 
decreed  to  convey  the  premises  to  the  defendant;  that  in 
the  meantime  the  court  will  order  that  an  equitable  pro* 
portion  of  the  rents  and  income  be  paid  to  this  defendant/' 
etc.;  and  it  further  appears  that,  on  the  twenty-first  day  of 
November,  of  the  same  year,  the  said  plaintiff,  as  defendant 
in  the  said  action,  by  his  attorneys  withdrew  his  said  an- 
swer in  the  said  action,  and  then  and  there  allowed  the 
said  defendant,  plaintiff  in  said  divorce  suit,  to  take  a  final 
judgment  upon  an  ex  parte  trial,  and  in  default  of  an  an- 
swer from  the  said  plaintiff,  as  defendant  therein. 

It  appears  from  the  record  that  the  plaintiff  is  quite  an 
old  man  and  in  indigent  circumstances,  and  the  defendant  is 
an  old  woman,  insane,  and  now  is,  and  for  the  past  several 
years  has  been,  an  inmate  of  the  state  hospital  for  the  in- 
sane. Such  being  the  case,  we  have  examined  and  consid- 
ered it  with  unusual  anxiety,  hoping  that  the  facts  might 
prove  to  be  such  as  to  afford  to  the  court  an  opportunity  to 
grant  some  measure  of  relief  to  the  plaintiff.  But  we  find 
more  than  one  insuperable  objection  to  disturbing  the  de- 
cree as  made  by  the  district  court. 

In  the  first  place,  the  case  is  barred  by  the  statute  of 
limitations.  Section  6  of  the  code  provides  that:  ^^An  ac- 
tion for  the  recovery  of  the  title  or  possession  of  lands,  ten- 
ements, or  hereditaments,  can  only  be  brought  within  ten 
years  after  the  cause  of  action  accrued."  This  is  an  action 
in  equity  for  the  recovery  of  the  title  to  lands.  The  tes- 
timony of  the  witness  George  Gray,  together  with  the' 
plaintiff's  own  statement  in  his  sworn  answer  in  the  divoroe 
casC;  forces  the  conclusion  that  the  plaintiff  knew  of  this 
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title  beiog  in  the  defendant  shortly  after  the  execution  and 
delivery  of  the  deed  from  the  mayor  of  Omaha  to  her. 
That  was  more  than  twenty  years  before  the  commence- 
ment of  this  action.  If  the  case  does  not  come  within  the 
provisions  of  the  statute  above  quoted,  then  it  is  covered 
by  those  of  the  sixteenth  section,  which  provides  that:  "An 
action  for  relief  not  hereinbefore  provided  for  can  only  be 
brought  within  four  years  after  the  cause  of  action  shall 
have  accrued."  In  any  view  of  the  case,  the  answer  of  the 
guardian  ad  litem  setting  up  the  statute  of  limitations  pre- 
sents a  complete  answer  to  the  cause  of  action  set  up  in  the 
petition  and  established  by  the  testimony.  This  was  in 
eflPect  a  voluntary  conveyance  from  husband  to  wife,  and 
as  this  court  holds  in  the  case  of  Bartlett  v.  Bartletty  fol- 
lowing, must  be  presumed  to  have  been  an  advancement, 
and  there  is  not  sufficient  testimony  before  us  to  over- 
come that  presumption. 

The  decree  of  the  district  court  must  be  affirmed. 

Decree  affibmed. 


Henry  Bartlett,  plaintiff  and  appellee,  v.  Ed- 
ward Bartleit,  administrator,  and  James 
Roberts,  et  al.,  heirs-at-law  of  Elizabeth 
Bartlett,  deceased,  defendants  and  appel- 
lants. 

Equity:  title  to  beal  pboperty:  husbakd  and  wife.  R 
bought  a  one-third  interest  in  a  nursery  business  from  H.  Bros^ 
giying  them  in  payment  therefor  his  promissoiy  note  for  nearly 
fourteen  hundred  dollars,  at  one  year,  with  interest.  Some 
months  thereafter  a  misunderstanding  arose  between  the  part- 
ners B.  and  H.  Brothers,  whereupon  B.  left  the  business  to  the 
sole  care  of  the  H's,  but  there  appears  to  haxe  been  no  formal  dis- 
solution  of  the  partnership  or  settlement  between  the  partnen 
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There  were  some  debfb  outstanding  against  the  partnership.  Re- 
peated atten^pts  and  efforts  were  made  on  the  part  of  B.  to  effect 
a  settlement  with  the  H's,  bat  without  avail.  Pending  this  con- 
dition of  things,  B.  bought  and  paid  for,  out  of  his  own  means, 
several  pieces  of  real  estate,  and  as  he  expressed  it,  ^Tor  the  pur- 
pose of  scaring  Captain  Hill  into  a  settlement,''  had  the  deeds  to 
said  real  estate  made  to  his  wii^.  After^'ards  there  wns  an  ar- 
bitration of  the  partnership  and  nursery  business  between  B. 
and  the  H's,  and  about  fifteen  hundred  dollars  found  due  the 
latter,  which  was  paid,  the  title  to  said  real  estate  still  remain- 
ing in  £.  B.,  the  wife.  She  died  intestate,  leaving  no  child, 
fiither  or  mother,  but  leaving  brothers  and  a  sister,  who  are  the 
heirs-at-law^,  defendants  and  appellants  in  this  action.  Action 
by  B.  against  the  heirs-at-law  of  £.  B.,  for  the  purpose  of  declar- 
ing a  trust  in  said  lands.  On  appeal,  Heldj  That  having  thus 
placed  his  property  for  the  purxxise  of  hindering  and  delaying 
his  creditor,  a  court  of  equity  can  grant  him  no  relief. 

This  was  an  action  brought  in  the  district  court  of 
Thayer  county,  by  Henry  Bartlett,  who,  in  his  petition 
claiming  title  to  certain  real  estate,  set  up  that  Elizabeth 
Bartlett,  now  deceased,  was  his  wife,  that  she  died  in  No- 
vember, 1878,  and  that  there  were  no  children  born  unto 
them,  having  no  father  or  mother  living,  and  that  James 
Roberts  and  others  were  brothers  and  sisters  of  deceased ; 
that  at  the  date  of  her  death  she  held  deeds  to  said  prop- 
erty ;  that  she  never  purchased  the  same,  but  that  plain- 
tiff purchased  and  paid  the  consideration  therefor;  that 
said  deeds  were  made  to  said  Elizabeth  to  hold  in  trust  and 
for  use  and  benefit  of  plaintiff,  etc.;  and  praying  for  a  de- 
cree accordingly.  Decree  below  in  his  favor  by  Wea- 
ver, J.,  and  defendant's  appeal. 

0.  H.  Scott  and  A.  R.  Scott,  for  appellants. 

When  the  facts  which  tend  to  show  a  resulting  trust  in 
a  person  also  show  a  contrivance  of  such  person  to  hinder, 
delay,  or  defraud  his  creditors,  no  trust  will  result  from 
such  fraudulent  transactions,  or  be  r^arded  in  a  court 
of  equity.    Orton  v.  Knob,  3  Wis.,  610.    Tipton  v.  Fowell, 
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2  Coldw.  (Tenn.),  19.  TowUcs  v\  Harris^  Central  Law 
Journal,  vol.  5,  181.  Where,  with  an  Intention  to  defnuid 
or  delay  creditors,  a  voluntary  conveyance  is  made,  no  trost 
arises  which  the  fraudulent  grantor  can  enforce  in  equitj. 
Burleigh  v.  White,  64  Maine,  23.  Eyre  v.  Eyre,  19  New 
Jersey  Eq.,  42.  Vicks  v.  Flowers,  1  Murph.  (N.  C),  321. 
Trimble  v.  Doty,  16  Ohio  St.,  131.  Robinson  t?.  EobtMom^ 
17  Ohio  St,  483.  Tremple  v.  Barton,  Jr.,  Ohio,  423. 
Perry  on  Trusts,  133,  sees.  164r-5.  BlorU  v.  CSawfen,47 
Ga,,  534. 

Colby  &  HadeUy  for  appellee,  cited :  1  Perry  on  Trnsis, 
sec.  143.  Hill  <Jn  Trusts,  p.  108.  XeOogg  v.  Wood,  4 
Paige  Ch.,  579.  McGoun  v.  Knox,  21  Ohio  State,  551. 
Taylor  v.  Taylor,  4  Gilm.,  203.  GhUhrie  v.  Oardiner,  19 
Wend.,  414.    Jackson  v.  Matsdorf,  11  Johns.,  91. 

Cobb,  J. 

No  doubt  the  law  is  correctly  stated  by  Mr.  Perry  in  his 
work  on  trusts  and  trustees,  in  the  following  words: 
^^Where,  upon  a  purchase  of  property,  the  conveyance  of 
the  legal  title  is  taken  in  the  name  of  one  person,  while  the 
consideration  is  given  or  paid  by  another,  the  parties  being 
strangers  to  each  other,  a  resulting  trust  immediately  arises 
from  the  transaction;  and  the  party  named  in  the  convey- 
ance will  be  a  trustee  for  the  party  from  whom  the  con- 
sideration proceeds."  "  But,"  (says  the  author  of  the  same 
book)  ^Mf  the  purchaser  take  the  conveyance  in  the  name 
of  a  wife,  or  child,  or  other  person,  for  whom  he  is  under 
some  natural,  moral,  or  legal  obligation  to  provide,  the 
presumption  of  a  resulting  trust  is  rebutted,  and  the  con- 
trary presumption  arises,  that  the  purchase  and  convey- 
ance were  intended  to  be  an  advancement  for  the  nominal 
purchaser.  The  transaction  will  be  regarded  prima  faxii 
as  a  settlement  upon  the  nominal  grantee,  and  if  the  payer 
of  the  money  claims  a  resulting  trust,  he  must  rebut  this 
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presumption  by  proper  evidence."  In  the  case  at  bar^ 
there  is  no  room  for  doubt  that  the  real  estate  in  question 
was  purchased  by  and  paid  for  with  the  money  of  .the 
plaintiff^  and  the  title  placed  in  the  wife,  now  deceased,  by 
his  direction.  These  facts,  as  we  have  seen,  raise  the  pre- 
sumption of  an  advancement.  Is  that  presumption  over- 
come by  competent  testimony? 

From  the  record  before  us,  it  is  impossible  to  say  whether 
the  plaintiff's  own  deposition  was  received  in  evidence  by 
the  court  or  not.  Its  taking  was  objected  to  by  defendants. 
It  was  taken  nevertheless,  and  the  objection  does  not  seem 
to  have  been  renewed  at  the  hearing.  Had  it  been,  the 
deposition  must  have  been  excluded,  as  the  defendants  were 
defending  as  the  representatives  of  a  deceased  person.  Re- 
jecting the  deposition  of  plaintiff,  there  is,  as  we  think,  no 
evidence  at  all  sufficient  to  overcome  the  presumption  of 
advancement.  In  his  deposition  he  testifies  to  sufficient 
probably  to  overcome  such  presumption,  but  at  the  same 
time  he  states  as  his  reason  and  purpose  in  placing  these 
titles  in  his  wife's  name,  ^' to  try  to  scare  Captain  Hill  into 
a  settlement."  In  his  cross  examination  he  says:  '^I  had 
it  deeded  to  her  because  I  could  not  get  a  settlement  out  of 
Captain  Hill.  He  was  running  the  business  in  his  own 
name  for  two  years  after  I  went  out  of  the  business,  and  I 
did  not  know  what  he  was  doing,  and  I  wanted  a  settle- 
ment." The  deponent  puts  this  in  various  ways  in  the 
course  of  his  deposition,  all  about  to  the  same  effect;  he 
also  stated  his  object  in  making  this  disposition  of  his 
property  to  some  other  witnesses  out  of  court,  who  were 
permitted  to  state  the  same  in  their  respective  depositions. 
There  was  also  a  special  finding  of  the  court  on  this  sub- 
ject. These  statements  and  findings,  viewed  in  the  light  of 
the  testimony  of  the  other  witnesses,  all  on  the  part  of 
plaintiff,  amount  substantially  to  this:  Some  two  or  three 
years  previous  to  these  conveyances  to  the  deceased,  plain- 
tiff had  bought  into  a  nursery  business  with  Messrs.  Hill 
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Brothers,  giving  them  for  the  share  purchased  his  note  for 
about  fifteen  hundred  dollars,  which  remained  nnpaid  at 
the  time  of  these  transactions.  Some  months  after  said 
purchase,  plaintiff  conceived  the  idea  that  he  had  been  de- 
frauded, and  went  out  of  the  concern,  leaving  Captain  Hill 
to  the  sole  management  of  the  business.  .  Whether  the 
plaintiff's  name  continued  to  be  used  as  a  partner  in  die 
nursery  business  after  he  "went  out"  does  not  appear,  but 
it  is  presumed  that  it  did.  There  were  certain  debts  owing 
by  said  firm  when  plaintiff  bought  into  it,  upon  which 
judgnients  were  afterwards  rendered,  which  were  in  force 
and  unsatisfied  at  the  date  of  these  transactions.  Whether 
any  partnership  debts  had  been  incurred  by  Messrs.  Hill 
while  the  name  of  plaintiff  was  still  connected  with  the 
business  does  not  appear,  but  it  is  evident  that  plaintiff 
feared  that  there  had  been.  Witness  the  following  from 
his  deposition: 

'^I  stated  in  my  examination  that  I  had  it  deeded  to  her 
because  I  could  not  get  a  settlement  out  of  Capt.  Hill.  He 
was  running  the  business  in  his  own  name  for  two  years 
after  I  went  out  of  the  business,  and  I  did  not  know  what 
he  was  doing,  and  I  wanted  a  settlement 

"Q.  How  did  you  intend  to  scare  Capt.  Hill  into  a 
settlement  by  taking  the  deeds  to  your  wife?  What  effect 
would  that  have? 

"A.  I  thought  may  be  it  would  bring  him  to  some 
settlement.^' 

Some  time  after  the  real  estate  in  question  was  purchased 
and  the  deeds  taken  in  the  name  of  the  wife  of  the  plain- 
tiff, the  plaintiff  and  said  Captain  Hill  submitted  their 
matters  of  difference  to  arbitration;  the  arbitrators  found 
the  plaintiff  indebted  to  Capt.  Hill  in  the  sum  of  fourteen 
hundred  ninety-three  dollars  and  forty-two  cents,  whidi 
amount  was  afterwards  paid,  partly  in  land  and  partly  in  a 
note  secured  by  a  mortgage  on  other  lands. 

Thus  we  see  from  the  plaintiff's  own  showing  that,  be- 


JULY  TERM,  1882.  461 

Bartlett  v.  Bartlett. 

ing  considerably  indebted  to  Hill^  he  sought  to  deceive  him 
as  to  the  amount  of  his  (plaintiff's)  property^  and  thereby 
induce  him  to  settle. 

The  law  as  stated  by  the  author  above  cited  is  that:  '^If 
a  purchaser  and  payer  of  the  money  take  the  conveyance  in 
the  name  of  a  wife  or  child^  for  the  purpose  of  delaying, 
hindering,  or  defrauding  his  creditors,  the  conveyance  is 
void,  or  a  trust  results,  which  the  creditors  can  enforce  to 
the  extent  of  their  debts." 

It  is  not  the  duty  of  a  court  of  equity  to  make  nice  dis- 
tinctions for  the  purpose  of  saving  a  party  from  th^  con- 
sequences of  his  own  fraudulent  acts  [I  use  the  words  in 
their  l^al  and  not  in  their  moral  sense]  nor  can  they  do  it 
without  removing  those  landmarks  which  have  been  found 
necessary  to  the  security  of  property.  The  plaintiff  sought 
to  do  that  which,  to  call  it  by  the  softest  name  possibly  ap- 
plicable to  it,  was  deceitful  and  unfair  toward  his  creditor; 
was  intended  to  deceive  and  mislead,  if  not  to  hinder  and 
delay  him,  in  the  language  of  the  law.  In  so  doing  he  has 
placed  his  property  where  equity  cannot  follow  it.  In 
other  words,  having  for  such  a  purpose  placed  the  title 
where  it  is,  that  purpose  being  presumably  accomplished, 
he  cannot  be  heard  to  call  upon  a  court  of  equity  to  place 
him  where  he  would  have  been,  in  respect  to  this  title,  had 
no  such  deceitful  course  been  pursued. 

In  our  view,  there  is  not  sufficient  evidence  to  sustain 
the  findings  or  decree  of  the  district  court  The  decree  is 
therefore  reversed  and  the  cause  dismissed. 

Judgment  aocokdingly. 
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H.  W.  Cunningham  and  Chakles  D.  Gibbs,  piiAiMmre 

IN  ERBOB,  y.  WlIXIAH   TONNKKAKKR,  DEFENDAST 
IN  EBBOB. 

Fraotioe  in  Supreme  Court:  affibmancb  of  jttdomkir. 
When  a  cause  is  submitted  to  this  court  on  a  record  so  impexftet 
as  to  render  it  impossible  to  tell  therefirom  whether  the  fads  as- 
signed for  error  exist  or  not,  the  judgment  of  the  eonrt  bdow 
will  be  affirmed. 

Ebbob  to  the  district  court  for  Harlan  county. 
John  Dawaon,  for  plaintiff  in  error. 
C  0.  Whedon,  for  defendant  in  error. 
By  the  CtouRT. 

The  only  point  made  in  the  petition  in  error  in  this  case 
is  that  ''the  court  erred  in  affirming  said  judgment  before 
said  action  stood  for  trial." 

Th^re  was  no  argument  made^  nor  brief  filed  in  this 
case  by  either  party.  So  we  do  not  know  upon  what  pro- 
vision of  law  the  plaintiff  in  error  relies. 

The  petition  in  error  to  the  justice  of  die  peace  was  filed 
in  the  office  of  the  clerk  of  the  district  court,  on  the  11th 
day  of  March^  and  precipe  for  summons  filed  on  the  IStfa, 
but  the  transcript  does  not  show  that  any  summons  was 
ever  issued  or  served.  Neither  does  the  transcript  show  on 
what  day  of  any  month,  or  on  what  day  of  the  term,  the 
proceedings  were  had  in  the  district  court  which  resulted 
in  the  affirmance  of  the  judgment.  The  record  also  fails 
to  show  the  appearance  of  either  party  in  open  court,  either 
in  person  or  by  attorney,  and  of  course  shows  no  exception 
taken  to  any  proceeding  by  the  plaintiff  in  error.  In  short, 
the  record  is  too  defective  to  enable  the  court  to  examine 
the  question  sought  to  be  raised. 
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The  district  court  of  Harlan  county  is  a  court  of  gen- 
eral jurisdiction.  All  presumptions  are  in  favor  of  the 
regularity  of  its  proceedings.  To  enable  this  court  to  hold 
them  irregular^  it  must  be  put  in  possession  of  a  record 
thereof  sufficiently  clear  to  enable  the  court  to  see  what 
that  court  has  done^  or  what  it  has  failed  to  do,  in  the  case 
before  it  The  record  before  us  being  insufficient  for  that 
pur[)06e,  the  judgment  of  the  district  court  is  affirmed. 

Judgment  affirmed. 


J.  E.  Cobbey,  plaintiff  in  error,  v.  J,  H.  Beroer 

AND  others,  defendants  IN  ERROR. 

1.  Misdemeanor:    complaint:    costs.    In  cases  of  complaint 

for  misdemeanor,  before  a  magistrate,  whether  the  case  is  tried 
on  the  merits  or  dismissed  before  trial,  costs  can  be  adjudged 
against  the  complainant,  only  after  a  finding  that  the  complaint 
was  without  probable  canse  or  malicious. 

2.    : ;    :    ACTION  BY  OFFICER.    Whether  under 

our  code  an  action  can  be  maintained,  in  any  event,  by  an  officer 
for  fees  earned  in  a  misdemeanor  case  before  a  magistrate,  against 
the  complainant  or  security  for  costs  given  under  the  provisions 
of  sec.  287  of  the  criminal  code — Qussre,  But  no  such  action 
can  be  maintained  unless  it  has  been  found  by  such  magistrate 
that  the  complaint  in  such  misdemeanor  case  was  malicious  or 
without  probable  cause. 

AcnoN  by  plaintiff  to  recover  fees  due  him  as  county 
judge^  in  an  action  wherein  Berger  made  complaint  before 
him  in  a  misdemeanor  case.  The  defendants  acknowledged 
themselves  on  the  complaint  "as  surety  and  responsible  for 
costs  in  this  case."  Judgment  below  before  Weaver,  J., 
in  district  court  of  Grage  county^  for  defendants. 

J.  E,  Cobbey y  pro  «c,  cited :  Morion  v.  Bailey ,  1  Scam., 
213,  Davis  v.  Farmer ^  28  Mo.,  54.  Moore  v,  Pot-tery  13 
Sergt.  &  Rawle,  100.     Caldwell  v.  JacksoUy  7  Cranch,  276. 
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Pemberton  &  ForheSy  for  defendants  in  error,  cited :  8ofh 
ereign  v.  The  State,  4  Ohio  State,  490.  State  v.  OampbeB, 
19  Kan.,  481.     State  v.  DonneU,  11  Iowa,  452. 

Cobb,  J. 

The  (X)mplainant,  in  a  misdemeanor  case  before  a  jusdoe 
of  the  peace  or  county  judge,  is  responsible  for  the  costB 
only  when  the  complaint  was  malicious  or  without  piobar 
ble  cause.  In  a  case  like  that  at  bar,  where  the  complaint 
was  dismissed  and  no  trial  had  on  the  merits,  the  com- 
plainant (or  other  person  as  security)  can  only  be  held  for 
costs  where,  before  issuing  the  wari-ant,  the  magistrate  shall 
require,  and  the  said  complainant  shall,  with  or  without 
security  as  required  by  the  magistrate,  acknowledge  himseli 
responsible  for  costs  in  case  the  complaint  shall  be  di^ 
missed,  as  provided  in  sec.  287,  'Comp.  Stat.,  710.  And 
then  only  when  the  magistrate  shall,  on  entering  the  order 
of  dismissal,  also  in  some  way  adjudge,  decide,  ord^,  or 
enter  the  opinion  that  the  complainf  was  without  probable 
cause.  In  that  case  the  magistrate  should  then  and  there 
enter  a  judgment  against  the  complainant  or  such  other 
person  as  has,  under  the  provisions  of  said  section,  acknowl- 
edged himself  bound  for  the  costs.  The  agreement  to  pay 
costs,  set  out  in  the  petition,  is  not  such  an  one  as  the  law 
provides  for  the  magistrate  to  take;  and  while,  had  he 
found  that  the  complaint  was  without  probable  cause,  and 
proceeded  to  enter  judgment  for  costs  against  the  signers  of 
said  agreement,  the  same  might  have  been  held  binding,  it 
is  very  clear  that,  being  without  the  terms  and  scarcely 
within  the  spirit  of  the  statute,  no  action  at  law  could  be 
maintained  upon  it,  even  had  there  been  a  finding  that  the 
complaint  was  without  probable  cause;  and  without  such 
finding,  no  liability  rests  upon  such  complainant  to  pay  the 
costs  in  any  event. 

The  judgment  of  the  district  court  is  affirmed. 

JUDGME19T  AFFIRMED. 
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Caseb^r  v.  Drahoble. 


Jacob  Casebeer^  plaintiff  in  erbob,  v.  Mabt  Dba- 

HOBLE  AND  JOHN  CaSEBEEB^  DEFENDANTS  IN  EBBOB. 

1.  HalioiOTiB  Froeeoution:  evidence.  Action  for  malicioiis 
pioee  cation  against  two  defendanta  The  record  of  the  alleged 
malidons  prosecution  was  offered  in  evidence.  It  was  r^ected 
because  the  complaint  was  not  signed  by  both  defendants,  HM, 
Error, 


18 
18 


2.    :    WHEN  BIOHT  OF  ACTION  ACCBUEB.    In  a  case  of  ma- 

lidons  prosecution,  Held,  That  the  right  of  action  accrues  ^  when- 
ever the  particuLir  prosecution  be  disposed  of  in  such  a  manner 
that  this  cannot  be  revived,  and  the  prosecutor,  if  he  proceeds 
iVirther,  will  be  put  to  a  new  one." 

Action  for  malicions  proeecution,  brought  in  the  district 
court  for  Gage  county.  Trial  below  before  Weaveb,  J., 
and  judgment  for  defendants. 

PemberUm  &  Forbes  for  plaintiff  in  error^  cited  3  Gilm.^ 
306.  Cooley  on  Torts,  187.  Clements  v.  Ohrly,  61  Eng. 
Com.  Law,  686.  Cooley,  133.  Wells  v.  Parsons,  3 
Har.,  606.  Bliss  Code  PI.,  sec  82.  JfUkr  v.  MUUgan, 
48  Barb.,  30. 

George  M,  (yBrien,  for  defendants  in  error,  cited:  1 
Greenleaf  on  Evidence,  sec.  61.  McUcomson  v.  Clayton,  13 
Moore,  198. 

Cobb,  J. 

m 

The  first  thing  necessary  to  prove  on  the  part  of  the 
plaintiff  was  that  he  had  been  prosecuted  for  the  crime 
alleged.  A  proper  if  not  the  only  way  to  do  this  was  by 
producing  the  record  or  records  of  such  proceedings. 
These  records,  upon  being  offered  by  the  plaintiff,  were  ex- 
cluded on  the  ground  that  the  complaint  in  either  case  was 
not  signed  by  both  defendants.  We  do  not  think  it  neces- 
sary that  either  of  the  defendants  should  have  actually 
32 
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made  the  complaint,  but  that  proof  that  they  caused  the 
plaintiff  to  be  prosecuted  would  be  sufficient  on  that  point 
Much  less  was  held  to  be  sufficient  by  Lord  Denmao  in 
the  case  of  Clements  v,  Ohrley,  61  English  Common  Law,  686, 
cited  by  counsel  for  plaintiff  in  error,  but  that  is  rather  an 
extreme  case. 

We  think  the  all^ations  of  the  petition  sufficient  as  to 
the  termination  of  the  allied  malicious  prosecutions. 
While  there  is  a  conflict  of  authorities,  the  weight  of  au- 
thority as  well  as  of  reason  is  in  favor  of  the  position  that 
the  right  of  action  is  complete  whenever  "the  particular 
prosecution  be  disposed  of  in  such  a  manner  that  this  can- 
not be  revived,  and  the  prosecutor,  if  he  proceeds  further, 
will  be  put  to  a  new  one/'  Such  is  the  rule  laid  down  by 
Cooley,  and  we  think  it  correct. 

We  do  not  examine  the  other  points  raised,  because 
whatever  might  have  been  their  merits,  it  is  quite  obvious 
that  had  the  district  court  been  right  in  excluding  the 
records  of  the  county  court  and  justice  of  the  peace,  that 
would  have  been  fatal  to  the  plaintiff's  case  whatever  other 
evidence  was  admitted  or  rejected. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  for  further  proceedings  in  accordance  with 
law, 

Revebsed  and  bemanded. 


The  State  of  Nebraska,  ex  rel.  Thomas  Hoppeb,  v. 
School  District  No.  13,  in  Webster  coukty,  et  al. 

1.  School  District  Bonds :  iBBEouLABrriEs  in  obq amizatiok 
OF  DISTBICT.  Irregolarities  in  the  organization  of  a  scbool 
district  are  no  defense  to  an  application  for  a  writ  of  mandftmos 
to  compel  uiG  payment  of  its  bonds.  SttUe^  d-c. ,  v.  School  Dittrid 
No.  S4,  ante  p.  78. 
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2.    :    BUEcnoN.    An  election  was  held  for  the  purpose  of 

Toting  school  district  bonds  to  raise  money  to  Duild  a  school 
house.  Nineteen  voters,  being  all  of  the  male  inbtibitants  of  the 
district  over  the  age  of  twenty-one  years,  attended  said  election 
and  voted,  except  seven,  some  of  whom  were  absent  in  other 
states  and  some  in  a  distant  part  of  this  state,  all  of  whom  had 
been  absent  for  a  period^  of  four  months,  and  none  of  whom 
were  expected  to  return  within  less  than  a  month  after  said 
election;  and  one  who  knew  of  said  election  but  did  not  attend 
for  the  reason  that  he  was  about  to  remove  from  said  district 
In  an  application  for  a  writ  of  mandamus  to  compel  the  payment 
of  bonds  voted  at  said  election,  Heldj  That  this  coitrt  would  not 
inquire  into  the  alleged  want  of  a  request  signed  by  at  least  five 
electors  for  the  calling  of  such  election,  or  whether  the  notice 
therefor  was  published  for  the  length  of  time  required  by  the 
statute. 

Original  action  of  mandamus  to  compel  the  levy  of  a 
tax  to  pay  school  district  bonds. 

Mason  &  Whedoriy  for  the  relator,  cited :  People  v.  Neiv- 
berry,  87  111.,  41.  Trumbo  v.  The  People,  75  Id.,  561. 
School  District  v.  Cowec,  9  Neb.,  53.  Dean  v.  Gleason,  16 
Wis.,  18.  Ellis  V.  Karl,  7  Xeb.,  389.  FUier  v.  S.  D.No.  17, 
4  Cosh.,  494,  MUls  v.  Gleason,  11  Wis.,  493.  Hank  v. 
ChiUicothe,  7  Ohio,  354. 

J.  8.  Gilham,  for  respondent,  cited  :  School  D.  v.  P&' 
fa*7i9,21  Kan.,  534.  School  District  v.  Thompson,^  Minn., 
280.  Burgess  v.  8.  D.,  100  Mass.,  132.  Jordand  v.  State, 
38  Wis.,  164.  Pratt  v.  Swanstan,  16  Vermont,  147. 
Zottmein  v.  San  Francisco,  20  Cal.,  96.  Taylor  v,  Dist, 
26  la.,  281.  Taylor  v.  Wayne,  25  la.,  447.  Shepherd  v. 
Richland,  32  la.,  596. 

By  the  Court. 

The  respondents  in  this  case  seek  to  deny  the  existence 
of  said  school  district  as  a  body  politic  and  corporate  at  the 
date  of  the  voting  and  issuing  of  the  bonds  for  the  pay- 
ment of  which  this  suit  is  brought. 
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In  the  case  of  iheSUUe,  ex  rd.  Gregory y  v.  8. 2).,  94^  asUe 
p.  78^  this  court  by  the  C.  J.^  say:  ^^It  must  be  oonceded 
that  considerable  irr^ularity  attended  the  organization  of 
the  district,  but  there  is  nothing  to  show  that  there  was 
any  bad  faith  on  the  part  of  any  one  connected  therewith. 
*  *  *  But  we  are  of  the  opinion  that  this  irreg- 
ularity is  now  of  no  consequence.  Nobody  objected  at  the 
time  to  the  course  pursued;  all  seemed  to  have  been  satis- 
fied^ and  objection  now  comes  too  late.  As  a  body  politic 
this  school  district  had  its  inception  in  these  irr^ular  steps, 
and  has  continued  an  existence  then  b^un  until  now. 
Having  given  to  the  district  its  life,  the  effectiveness  of 
these  steps  ought  not  now,  after  the  lapse  of  over  nine 
years,  to  be  called  in  question.'^  These  views,  which  are 
adhered  to,  apply  with  equal  force  to  the  case  at  bar.  But 
there  is  one  point  urged  against  said  organization  upon 
which  considerable  testimony  yrsa  taken,  and  which  per- 
haps deserves  more  than  a  passing  notice.  The  law  tiiea 
in  force,  after  providing  for  the  election  of  officers  at  the 
first  meeting  after  the  formation  of  a  new  district,  their 
official  designations,  and  terms  of  office,  provides  that 
'^  within  ten  days  after  their  election,  these  several  officers 
shall  file  with  the  director  a  written  acceptance  of  the  offi- 
ces to  which  they  shall  have  been  respectively  elected,'^ 
etc.,  and  section  13  provides  ad  follows:  "Every  such 
school  district  shall  be  deemed  duly  organized  when  any 
two  of  the  officers  elected  at  the  first  meeting  shall  have 
filed  their  acceptance  as  aforesaid;'^  and  section  14  provides 
that:  "In  case  the  inhabitants  of  any  district  shall  &il  to 
organize  the  same  in  pursuance  of  such  notice  as  aforesaid, 
the  said  county  superintendent  shall  give  a  new  notice  in 
the  manner  hereinbefore  provided,  and  the  same  proceed- 
ings shall  be  had  thereon  as  if  no  previous  notice  had  been 
delivered/'  Gen.  Statutes,  963.  According  to  the  record 
the  office  of  director  was  accepted  in  writing  by  Simeon 
Brown,  and  that  of  moderator  in  like  manner  by  M.  C. 
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Williamson^  on  the  twenty-eighth  day  of  September,  1872, 
within  ten  days  after  their  election  at  said  first  meeting,  so 
that  according  to  the  record,  the  organization  of  said  dis- 
trict was  complete  on  the  twenty-eighth  day  of  September, 
1872.  The  record  is  in  each  instance  over  the  undisputed 
signature  of  the  officer  thus  accepting.  But  the  deposi- 
tion of  M.  C.  Williamson  is  offered  to  impeach  this  record, 
in  which  he  testifies  that  he  did  not  in  point  of  fact  accept 
the  office  of  moderator  of  said  district  until  the  third  day 
of  February,  1873.  If  this  be  accepted  as  true,  then  the 
district  was  not  legally  organized.  But  can  Mr.  William- 
son's deposition  be  now  received  to  discredit  his  official 
record  made  ten  years  ago?  We  think  not.  He  was  elected 
to  an  office,  not  of  emolument  or  great  honor,  but  one 
of  onerous  and  thankless  duties,  and  calling  for  a  high  de- 
gree of  personal  integrity  of  the  incumbent.  The  law  made 
it  his  duty  to  accept  the  same  in  Avriting  within  ten  days 
after  his  election,  and  made  important  results  to  depend 
upon  such  acceptance.  Upon  the  first  occasion  of  his  be- 
ing called  upon  to  act  in  an  official  capacity,  an  interested 
party,  examining  in  the  proper  place,  would  have  found  the 
record  which  he  was  required  to  make  as  the  crowning  step 
in  the  organization  of  a  corporation  designed  to  be  perpet- 
ual. Now,  aft«r  this  corporation  has  occupied  a  place  in 
the  educational  system  of  the  state  for  a  period  of  ten  years, 
during  which  it  has  enjoyed  all  the  rights  and  incurred 
many  of  the  obligations  proper  to  the  purposes  of  its  ex- 
istence, it  is  proposed  by  the  testimony  of  this  man  to  put 
the  ban  of  ill^itimacy  upon  it  and  all  its  acts.  It  is  only 
necessary  to  state  this  proposition  to  show  that  it  is  inad- 
missible. 

The  proof  shows  that  the  first  act  of  the  officers  of  the 
newly  formed  district  was  to  complete  their  own  organiza- 
tion by  the  appointment  of  a  treasurer,  the  treasurer  elected 
at  the  first  meeting  having  failed  to  accept.  They  went  on 
to  call  and  hold  an  election  upon  the  question  of  borrow- 
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ing  money  to  build  a  school  house,  which,  being  corapletod 
sometime  in  the  summer  of  1873,  has  since  been  used  bjr 
the  said  district  for  all  the  legitimate  purpose  of  a  school 
house,  and  has  been,  and  is,  the  only  house  owned  or  iised 
bv  the  said  school  district.  Said  school  district  has  hired 
teachers,  levied  taxes,  held  its  annual  school  meetings,  and 
for  nearly  ten  years  continued  to  do  and  enjoy  every  act, 
right,  and  privilege  that  appertain  to  any  school  district 
under  the  laws  of  this  state,  and  all  of  this  based  upon  tie 
organization  which  is  here  called  in  question.  Certainly 
the  district  as  a  corporation,  as  well  as  all  of  its  officers  and 
inhabitants,  are  now  estopped  to  question  the  l^ality  of 
its  existence. 

The  testimony  does  not  show  that  any  request  signed  by 
five  legal  voters  of  the  district  was  made  for  the  calling  of 
the  special  meeting  at  which  the  said  bonds  were  voted, 
nor  that  notice  of  said  special  meeting  was  given  in  all  re- 
spects as  required  by  statute,  but  it  does  show  that  the 
proposed  meeting  and  its  purposes  was  known  to  every 
voter  then  in  the  district,  and  what  is  quite  unusual,  every 
one  of  them  (with  possibly  one  exception)  attended  the 
meeting  and  voted  for  or  against  the  issuing  of  the  bonds. 
The  object  of  the  provision  requiring  a  request  signed  by 
at  least  five  voters  to  be  presented  before  a  special  meeting 
niay  be  called,  is  to  prevent  the  school  officers  calling  such 
meeting  when  there  is  no  desire  for  it  or  sentiment  in  its 
favor  in  the  district,  and  the  object  of  the  provision  requir- 
ing notice  is  that  no  meeting  shall  be  held  without  all  the 
persons  entitled  to  participate  therein  having  a  fair  oppor- 
tunity to  know  the  time  and  place  thereof  in  time  to  ena- 
ble them  to  attend  such  meeting.  The  statute  provides, 
sec.  22,  Gen.  Stat.,  p.  965,  that:  "No  district  meeting  shall 
be  deemed  illegal  for  want  of  due  notice,  unless  it  shall  ap- 
pear that  the  omission  to  give  such  notice  was  willful 
and  fraudulent."  Special  meetings  to  provide  for  the  lo- 
cation or  removal  of  sites  for  school  houses  are  excepted 
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from  this  liberal  provision,  but  such  meetings  for  the  pur- 
pose of  voting  bonds  or  voting  on  the  question  of  borrow- 
ing money  are  not  It  does  not  appear  to  this  court  that 
the  failure  to  give  the  statutory  notice  in  this  case — if  there 
was  such  failure — ^was  either  willful  or  fraudulent.  How- 
ever,  it  must  be  admitted  that  the  testimony  on  the  part  of 
the  respondent  goes  some  length  towards  developing  a  mo- 
tive for  fraud  on  the  part  of  the  friends  of  the  measure. 

It  seems  that  of  the  nineteen  alleged  legal  voters  of  the 
district  seven  were  young  men,  without  families,  who  had 
come  to  the  state  from  states  further  east,  or  from  the  east- 
em  part  of  the  state  to  Webster  county  in  the  year  1872, 
had  taken  up  homesteads  or  pre-emptions  within  the 
bounds  of  this  district,  and  had  gone  back  to  their  former 
homes  and  occupations  to  spend  the  winter  and  early 
spring,  which  the  very  liberal  interpretation  of  the  home- 
stead and  pre-emption  laws  then  prevailing  enabled  them 
to  do.  It  is  assumed  that  all  of  these  were  opposed  to 
bonding  the  district,  and  it  is  urged  that  the  calling  and 
holding  of  said  election  by  the  old  and  permanent  inhab- 
itants during  such  absence  is  evidence  of  fraud.  But  there 
is  an  essential  element  of  fraud  wanting  in  this  branch  of 
the  case  even  as  presented  by  the  respondent.  It  is  not 
claimed  that  the  absence  of  these  seven  persons  from  the 
district  was  in  the  remotest  degree  attributable  to  any  act 
or  procurement  of  any  of  those  who  called  this  election  or 
voted  to  issue  these  bonds.  And  it  will  scarcely  be  con- 
tended that  a  minority  of  one-third  can  control  the  acts  of 
the  majority  by  absenting  themselves  for  such  period  as 
may  suit  their  convenience.  From  the  testimony  it  may 
appear  that  had  all  these  absentees  been  present  at  the 
meeting  and  voted,  the  proposition  to  issue  the  bonds  in 
question  would  probably  have  been  defeated.  But  we 
know  of  no  authority  for  counting  votes  never  cast,  and 
there  can  be  none  except  where  voters  are  kept  from  the 
election  or  ballot  box  by  violence  or  fraud. 


X 


I 
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In  addition  to  authorities  cited  by  counsel^  see  Stak^  et 
reL  GregoryyV.  S.  D.  24.,a'nie  p.  78, and  State,ex  rd.  JS»- 
baU,  V.  8.  D.  4j  ante  p.  82. 

.^-_-  Peremptory  writ  allowed. 

32    <S» 


Edward  V.  Holland,  plaintiff  in  error,  v.  John 
W.  Griffith,  defendant  in  error. 

1.  Beplevin:    MOBTQAaEDPBOPEBTY:    evidenck.    InanactMNi 

of  repleyin  the  defendant  justified  the  taking  and  detention 
of  the  chattels  repleyied  by  rirtae  of  a  chattel  mortgage.  Plain- 
tiff replied  that  the  said  mortgage,  after  the  same  was  executed  1 
and  before  it  iras  filed  Ibr  record,  had  been  altered  in  a  material 
respect^  to-wit:  bjr  erasing  the  description  of  the  property  and 
writing  in  the  description  of  other  and  different  property  with- 
out the*  knowledge  or  consent  of  the  mortgagor;  also,  that  the 
note  and  mortgage  were  obtained  from  the  phuntiff  by  the  de- 
fendant by  ftand  and  &lse  representations,  in  this,  that  the  said 
defendant  represented  to  the  plaintiff  that  he  had  owneiship  of 
,  certain  tenitoiy  for  the  mannfactnre  and  sale'of  certain  patented 
articles ;  that  for  the  amount  agreed  upon,  to-wit:  three  hundred 
dollars,  he,  the  defendant,  would  sell  and  convey  to  the  plaintiff 
a  certain  amount  of  said  territory,  whereupon  plaintiff  accepted 
and  delivered  the  note  and  mortgage,  and  for  no  other  consider- 
ation ;  and  that  said  defendant  had  no  right  or  title  to  the  ter- 
ritory he  attempted  to  convey  to  the  plaintiff.  At  the  trial 
plaintiff  introduced,  over  the  objection  of  the  defendant,  a  paper, 
a  copy  of  which  is  set  out  in  the  opinion.    S/ddy  Error. 

2.  Verdict  against  Evidence.    When  the  verdict  is  so  dearly 

against  the  weight  of  evidence  as  to  lead  to  the  conviction  that 
it  was  the  result  of  passion,  pnjudice,  or  inadvertence  on  the 
part  of  the  jury,  it  will  be  set  aside  and  a  new  trial  granted. 
Fried  v.  BemingtoUj  5  Neb.,  525. 

Error  to  the  district  court  for  Saline  connfy.    Tried 
below  before  Weaver,  J. 

H(Mstiv{f8  &  MeOintief  for  plaintiff  in  error. 
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/.  H.  Grimm,  for  defendant  in  error. 

C!OBB;  J. 

This  was  an  action  of  replevin  brought  by  Griffith  for 
oertain  live  stock  taken  on  a  chattel  mortgage  executed 
by  the  defendant  in  error  to  the  plaintiff  in  error,  to  secure 
a  note  given  for  the  right  to  sell  certain  patented  articles 
within  certain  counties  of  the  state.  The  defendant  in 
error,  in  and  by  his  reply  and  supplemental  reply  in  the 
court  below,  alleged  that  the  said  mortgage,  after  it  was  ex- 
ecuted and  delivered,  and  before  the  same  was  filed  for  re- 
cord, had  been  altered  in  a  material  respect,  to-wit:  by 
erasing  the  description  of  the  property  and  writing  in  the 
description  of  other  and  different  property,  and  that  without 
the  knowledge  or  consent  of  the  said  plaintiff;  also  that 
the  said  note  was  obtained  from  the  said  plaintifi^  by 
the  said  defendant,  by  fraud  and  false  representations, 
in  this,  that  the  said  defendant  represented  to  the  said 
plaintiff  that  he  had  legal  ownership  of  certain  territory 
for  the  manufacture  and  sale  of  certain  patented  articles. 
That  for  the  amount  agreed  upon,  to-wit:  the  sum  of 
three  hundred  dollars,  he,  the  defendant,  would  sell  and 
convey  to  the  plaintiff  a  certain  amount  of  said  territory; 
whereupon  plaintiff  accepted,  and  delivered  the  note  and 
mortgage,  and  for  no  other  consideration  whatever,  and 
that  said  defendant  had  no  right  or  title  to  the  territory  he 
attempted  to  convey  to  the  plaintiff,  etc. 

On  the  trial  the  efforts  of  the  plaintiff  were  almost  wholly 
confined  to  proving  that  the  patented  articles  would  not 
sell,  and  that  the  mortgage  had  been  altered  without  the 
knowledge  or  consent  of  the  plaintiff  below.  There  was 
no  testimony  as  to  any  representation  made  by  the  plain- 
tiffin  error  to  the  defendant  in  error  to  induce  him  to  buy 
the  right  to  sell  the  patented  articles  mentioned  in  the  re- 
ply, nor  any  evidence  that  these  representations,  which  are 
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alleged  in  the  plaintiff's  reply  to  have  been  made  by  the 
defendnnt^  were  not  true.  There  was  introduced  by  the 
plaintiff,  and  admitted  over  the  objection  of  the  defendant, 
a  paper,  of  which  the  following  is  a  copy :  "Western,  Sa- 
line Co.,  Neb.,  March  8,  1880.  This  is  to  certify  I,E.V. 
Holland,  does  hereby  agree  to  let  J.  W.  Griffith  take  the 
Buckeye  chum,  spring  seat  and  clothes  rack,  in  Seward,  and 
towns  6,  7, 8,  in  Saline  county,  range  one  east,  and  he  is  to 
do  his  best  to  sell  the  articles  for  sixty  days,  and  at  the^d 
of  that  time  if  he  thinks  he  can't  make  it  pay  for  the  right, 
I  will  take  it  back  and  give  up  his  paper.  (Signed),  K 
V.  Holland,  Gen.  Agent." 

This  paper  was  clearly  inadmissible  under  the  pleadings, 
but  having  been  put  in  evidence  by  the  plaintiff  he  is  bound 
by  its  provisions.  In  his  testimony  on  the  stand  the  plain- 
tiff admits  that  his  sole  efforts  to  sell  the  patented  articles 
were  confined  to  three  weeks  and  three  days,  nor  does 
he  claim  in  his  testimony  that  his  lack  of  success  in  selling 
them  could  be  attributed  to  any  defect  in  the  patent,  or 
lack  of  utility  in  the  articles,  and  he  expressly  admits  that 
nobody  has  ever  questioned  his  right  to  the  said  territory 
nor  disturbed  him  in  the  possession  thereof. 

There  is  a  conflict  of  testimony  on  the  point  as  to  whether 
the  alteration  in  the  chattel  mortgage  was  made  with  the 
consent  of  the  plaintiff  below;  but  I  think  the  preponder- 
ance almost  overwhelming  in  favor  of  the  defendant  It 
is  clearly  established  by  the  letter  of  the  plaintiff  to  the 
defendant  which  was  put  in  evidence,  that  on  the  twenfy- 
second  day  of  August,  1880,  the  plaintiff  applied  to  the 
defendant  to  have  the  mortgage  changed.  He  says:  "I 
have  traded  the  mule  and  colt  off  for  a  big  team  of  mares, 
six  and  seven  years  old,  and  I  will  transfer  the  mortgage 
on  them  and  release  the  mule  and  colt,  if  you  will  tell  me 
where  the  mortgage  is,  and  I  have  a  chance  to  trade  the 
ponies  for  a  span  of  good  young  mules,  if  you  are  willing," 
etc.    Defendant  swears  that  the  alterations  in  the  mort- 
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gage  were  made  at  the  house  of  Squire  Newby,  in  his 
presence  and  in  the  presence  of  the  plaintiff^  who  consented 
thereto,  on  a  day  between  the  eighth  and  twelfth  of  Au- 
gust, 1880.  Plaintiff  swears  he  was  at  Squire  Newby's  and 
.  in  his  presence  on  a  day  before  the  writing  of  the  said  let- 
ter, and  that  the  defendant  in  his  presence  and  in  presence 
of  the  justice  of  the  peace  made  the  alteration  in  the  mort- 
gage, but  that  he  did  not  agree  to  it.     He  finally  admits 
that  he  made  no  objection.     Squire  Newby  swears  that 
the  parties  came  to  his  house,  and  he  being  absent  sent  for 
him.     Upon  his  return  home  he  found  them  there.    De- 
fendant wanted  the  plaintiff  to  take  up  the  mortgage  and 
give  a  new  one   on  other  property.     That  plaintiff  re- 
fused to  "give  any  new  dates,"  but  was  ^villing  to  have  the 
old  mortgage  scratched  and  the  ponies  and  mule  written  in. 
Witness  does  not  remember  of  anything  having  been  said 
about  the  colt.     The  defendant  testified  that  after  the  mort- 
gage on  the  span  of  mares  had  been  given  some  three  or 
four  weeks,  plaintiff  said  he  would  give  other  security  in 
its  place.     He  let  it  run  until  the  first  or  twelfth  of  July; 
then,  the   plaintiff  and   defendant,   went  before    Squire 
Newby,  and  he,  defendant,  in  the  presence  of  the  plaintiff 
and  said  Newby,  justice  of  the  peace,  and  at  the  request  of 
the  plaintiff  scratched  out  the  original  description  of  prop- 
erty in  the  mortgage  and  wrote  in  the  description  of  the 
pair  of  ponies,  the  mule  and  colt,  the  property  replevied ; 
that  the  mortage  was  afterwards  recorded. 

I  do  not  think  that  any  one  can  read  the  letter  above 
quoted  without  feeling  quite  certain  that  the  writer  had 
given  to  the  defendant  a  mortgage  on  a  mule,  a  colt,  and  a 
pair  of  ponies. 

The  evidence  as  to  both  points  is  so  preponderating  in 
favor  of  the  plaintiff  in  error  as  to  force  the  conviction 
that  the  verdict  must  have  been  the  result  of  passion, 
prejudice,  or  inadvertence  on  the  part  of  the  jury.  For  this 
reason,  and  for  error  in  the  admission  of  the  above  men- 
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tioned  paper  in  evidence  under  the  pleadings,  there  miisi 
be  a  new  trial.  The  important  constitutional  quesdoo 
raised  not  being  necessary  to  a  disposal  of  the  case,  will 
not  be  considered. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  for  further  proceedings  according  to  law. 

Reversed  and  remanded. 

Note. — ^In  taxing  the  costs  in  the  case  the  clerk  will 
deduct  from  the  amount  paid  for  the  transcript  the  propor- 
tion thereof  paid  for  the  affidavit  in  replevin,  the  precipe 
for  summons,  and  order  of  delivery ;  the  summons  with 
the  endorsement  and  return  thereof,  the  order  of  delivery, 
the  sheriff's  return  thereof,  the  appraisement  and  sheriff's 
certificate  thereon,  together  with  all  journal  entries  relating 
to  any  of  the  said  papers,  none  of  the  said  papers  being 
necessary  to  the  solution  or  proper  understanding  of  any 
question  or  point  in  the  case. 


W.  S.  BlXX)M  &  Co.,  PLAINTIFFS  IN  ERROB,  V.  WaRDEB, 

Mitchell  &  Co.,  defendants  in  error. 

1.  Practice:    findixo  not  aoainst  evidence.  In  thiBcase,  SM 

That  the  preponderance  of  evidence  waa  in  &vor  of  the  view 
taken  by  the  district  court  in  its  finding  and  judgment  thereiiL 
and  that  it  would  have  to  be  overwhelmingly  opposed  to  it  to 
justiiy  a  reversal  of  the  judgment  on  that  ground. 

2.  Guaranty.    A  guaranty  in  the  following  form:     ''For  raloe 

received  we  guarantee  the  payment  of  the  within  note,  sod 
hereby  waive  protest,  demand,  and  notice  of  non-payment 
thereof,"  Held,  To  be  an  absolute  contract  upon  a  lawfhl  considen- 
tion  that  the  money  expressed  in  the  note  should  be  paid  at  the 
maturity  thereof)  at  all  events. 

Error  to  the  district  court  for  NuckoUs  county.    Tried 
below  before  Weaver,  J. 


.^ 
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D.  W.  Barker,  for  plaintiffi  in  error,  claimed  that  evi- 
dence showed  that  on  a  day  mentioned  the  parties  had 
made  a  complete  and  final  settlement  of  all  accounts,  in- 
dorsements, &c.,  including  liability  of  plaintifi^  in  error 
as  indorsers  of  notes  sued  on;  hence  one  who  accepts 
with  knowledge  of  all  the  facte  the  avails  of  a  compromise 
made  on  his  behalf,  even  without  authority,  thereby  rati- 
fies the  settlement ;  and  ratification  in  that  manner  of  a 
part  of  the  unauthorized  transaction  is  a  ratification  of  the 
whole.  Winpenny  v.  French,  18  Ohio  State,  469.  The 
settlement  was  made  by  Witt,  as  agent,  and  defendante  in 
error  are  bound  by  his  acte.  Swan's  Treatise,  338.  Story 
Agency,  136. 

H,  W.  Short,  for  defendante  in  error, 

Cobb,  J. 

There  are  but  two  que«?tions  presented  by  the  record 
in  this  case :  1.  Is  the  defendant  below  still  bound  by  his 
guaranty  of  the  payment  of  the  notes?  2.  Are  the  find- 
ings and  judgment  of  the  district  court  sustained  by  the 
evidence  ?  Answering  the  second  question  first,  there  is  a 
clear  conflict  between  the  testimony  of  the  plaintiff  in  error 
on  his  own  behalf,  and  his  witness,  Adams,  on  the  one  part, 
and  the  several  witnesses  whose  depositions  were  read  on 
the  other  part  There  is  some  evidence  in  support  of  the 
plaintiff's  theory  of  the  case  as  to  each  idaterial  point;  and 
indeed,  taking  into  consideration  the  undisputed  facte  as  to 
the  amount  of  the  open  account  between  the  parties,  the 
amount  of  money  paid  by  the  defendant,  and  the  circum- 
stances connected  with  the  guaranteed  notes,  we  think 
the  preponderance  of  testimony  is  with  the  view  taken  by 
the  district  court,  and  it  would  have  to  be  overwhelmingly 
against  it  to  justify  this  court  in  reversing  the  judgment  on 
that  ground. 
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As  to  the  first  question,  we  think  there  can  be  no  doubt 
the  notes  sued  on  were  all  drawn  payable  to  the  order  of 
the  plaintiffs,  Warder,  Mitchell  &  Co.,  and  were  eodorBed 
as  follows :  "  For  value  received  we  guarantee  the  pay- 
ment of  the  within  note,  and  hereby  waive  protest,  de- 
mand and  notice  of  non-payment  thereof.  W.  S.  Bloom 
&Co." 

This  is  an  absolute  contract  for  a  lawful  consideration,  that 
the  money  expressed  in  the  note  shall  be  paid  at  the  ma- 
turity thereof  at  all  events,  and  depends  in  no  degree  npon 
a  demand  of  payment  of  the  maker  of  the  note,  or  any 
diligence  on  the  part  of  the  holder.  See  Brandt  on  Surety 
and  Guaranty,  sec.  170,  and  authorities  there  cited. 

This  case  must  be  distinguished  from  cases  of  gaaranty ' 
of  collection  of  notes,  in  which  class  of  cases  it  has  been 
held  that  before  an  action  would  lie  against  the  goarantor 
prompt  and  exhaustive  steps  must  be  taken  to  collect  the 
money  from  the  maker.  See  authority  above  and  cases 
cited  at  sees.  83  and  84. 

The  judgment  of  the  district  court  is  affirmed. 

Judgment  affibmed. 


The  Union  Pacific   Railway  Company  v.  David 

schwenck. 

Bailroada :  damage  to  stock  :  fenciko.  The  farm  of  &  Ins 
biaected  by  the  line  of  the  railroad.  The  company  fenced  its 
line,  as  required  by  the  act  of  June  22, 1867.  S.  used  the  rail- 
road fence  on  the  south  side  of  the  road  as  the  north  fence  of  his 
enclosed  pasture  and  corral.  The  corral  consisted  of  about  three 
acres,  into  which  in  the  evening  of  the  night  in  qncstiim  1m 
turned  his  twenty-three  head  of  cattle.  At  the  same  time  lie 
looked  along  the  line  of  the  railroad  fence  part  of  the  enclos- 
ure, and  it  was  all  up  and  apjMirently  in  good  condition.   In  the 
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morning  a  board  was  fonnd  broken  off  of  this  part  of  the 
fence,  by  means  of  which  three  of  the  cattle  had  escaped — 
gone  on  to  the  railroad  track,  where  two  of  them  had  been  killed 
and  the  other  crippled  by  a  passing  train.  The  testimony  as 
to  the  condition  of  the  fence,  as  to  its  soundness,  was  conflict- 
ing, some  witnesses  swearing  that  it  was  rotten,  others  that  it 
was  sound.  Verdict  and  judgment  for  S.  On  error,  ffddy  That 
S.  was  not  guilty  of  contributory  n^ligence,  and  the  finding 
and  judgment  upheld. 

Error  to  the  district  court  for  Sarpy  county.  Tried 
below  before  Savage,  J. 

A.  J.  PoppleUm  and  J.  M.  Thurston^  for  plaintiff  in 
error,  cited:  Tonawanda  R,  R.  v.  Hunger j  5  Denio,  259. 
a  &  N.  W.  R.  R.  V.  GoHS,  17  Wis.,  428.  Trow  v.  Ver- 
mont Central,  24  Vt.,  487.  Central  Branch  R.  R.  v.  Lee^ 
20  Kan.,  353. 

Bmmham  &  Ballet^  for  defendant  in  error,  cited:  Corwin 
V,  New  York  &  Erie  R.  R.,  3  Kern.,  42.  Jefferson  v.  Ap- 
pUgatCy  10  Ind.,  49.  Indianapolis  v,  Hughes,  10  Ind., 
502.     Rogers  v,  Newbury  port,  1  Allen,  16. 

Cobb,  J. 

Sec  1  of  the  act  of  1867,  entitled  ''An  act  to  define  the 
duties  and  liabilities  of  railroad  companies,''  provides  that: 
"Every  railroad  corporation         *  *         *        shall 

erect  and  thereafter  maintain  fences  on  the  sides  of  their 
said  railroad  *  *  *  suitably  and  amply  suf- 
ficient to  prevent  cattle,  horses,  sheep,  and  hogs  from  get- 
ting on  the  said  railroad,  except  at  the  crossings  of  public 
roads  and  highways,  and  within  the  limits  of  towns,  cities, 
or  villages,         ♦  ♦         *        ^aid  so  long  as  such 

fences  ♦  «  «  shall  not  be  made  after  the 
time  hereinbefore  prescribed  for  making  the  same,  shall 
have  elapsed,  and  when  such  fences  *  ''^  '*'  or 
any  part  thereof  are  not  in  sufficiently  good  repair  to  ac- 
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oomplish  the  object  for  which  the  8ame^  as  herem  pre- 
scribed, was  intended,  such  railroad  corporation  and  its 
agents  shall  be  liable  for  any  and  all  damages  which  shall 
be  done  by  the  f^ents,  engines,  or  trains  of  any  sadi  cor- 
poration, or  by  the  locomotives,  engines,  or  trains  of  any 
other  corporation  permitted  and  ranning  over  or  npcm 
their  said  railroad,  to  any  cattle,  horses,  sheep,  or  hogs 
thereon ;  and  when  such  fences  and  goards  shall  have  been 
fully  and  duly  made,  and  shall  have  been  kept  in  good 
and  sufficient  repair,  such  railroad  corporation  shall  not 
be  liable  for  any  such  damages  unless  n^ligently  and 
willfully  done."    Comp.  Stat.,  381. 

The  testimony  shows  that  the  railroad  of  the  plaintiff 
in  error  runs  through  the  farm  of  the  defendant  in  error 
dividing  it  into  two  nearly  equal  parts  east  and  west  The 
pasture  of  the  defendant  in  error  is  on  the  south  side  of 
the  railroad.  That  some  twelve  or  thirteen  years  be- 
fore the  killing  of  the  stock  in  question  the  railroad 
company  fenced  the  line  of  road  at  this  place  with  a  good 
fence  consisting  of  posts  set  eight  feet  apart  and  three 
boards  sixteen  feet  in  length.  This  fence  on  the  south  side 
of  the  railroad  constituted  the  north  fence  of  the  pas- 
ture in  which  the  defendant  in  error  kept  his  cattle  in  the 
day  time,  and  he  had  fenced  off  a  corral  of  about  three 
acres,  for  one  line  of  which  fence  he  used  the  railroad 
fence.  The  evening  before  the  accident  the  defendant  in 
error  put  his  cattle,  consisting  of  twenty-three  head,  into 
tliis  corral,  as  was  his  custom,  and  looked  along  the  rail- 
road part  of  the  fence,  and  it  was  apparently  all  right.  In 
the  morning  the  railroad  fence  between  the  cattle  and  the 
railroad  track  was  broken,  t.  6.,  the  middle  board  broken 
off,  three  of  the  cattle  had  passed  through  and  on  to  the 
railroad  track,  where  by  a  passing  train  two  of  them  were 
killed  and  one  crippled. 

We  think  that  the  case  turns  on  the  question,  did  the 
railroad  company  at  this  point  '^  erect  and  thereafter  main- 
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tain  fenoes  ♦  «  ♦  suitable  and  amply  suffi- 
cient to  prevent  cattle  *  ♦  *  g^m  getting 
on  the  said  railroad?^'  We  will  not  say  that  the  fact  that 
the  fence  erected  by  the  railroad  company  did  not  on  this 
occasion  prevent  cattle  from  getting  on  the  railroad  track 
is  a  conclusive  answer  to  this  question.  But  in  addition  to 
the  admitted  fact  of  the  said  fence  having  proved  as  against 
these  cattle  at  this  time  unsuitable  and  insufficient,  there 
was  testimony  on  both  sides,  and  we  think  that  by  the  in- 
structions of  the  court  the  point  was  fairly  submitted  to 
the  jury. 

The  court  instructed  the  jury  as  follows :  "1.  The  statute 
applicable  to  this  case  requires  every  railroad  corporation 
to  erect  and  maintain  fenoes  on  the  sides  of  their  railroad 
suitable  and  amply  sufficient  to  prevent  cattle  from  getting 
on  the  track  of  said  railroad. 

^'  2.  If  you  find  that  in  this  case  the  fence  on  the  north 
side  of  what  the  plaintiff  calls  his  corral  was  of  such  a 
character  as  described  in  the  last  paragraph,  then  you  should 
find  for  the  defendant 

''3.  But  if  you  find  that  the  stock  in  question  were 
killed  by  engines  or  cars  of  the  defendant,  and  that  said 
stock  came  on  said  track  by  reason  of  any  imperfection  in, 
or  insufficiency  of  said  fence,  then  the  plaintiff  would  be 
entitled  to  recover." 

The  point  upon  which  there  was  any  difference  in  the 
testimony  was  as  to  the  condition  which  the  fence  was  in 
at  the  time  of  the  killing.  Plaintiff,  who  was  sworn  in 
his  own  behalf,  testified  as  follows  upon  that  point  on  his 
cross  examination : 

Q.     Do  you  know  what  condition  the  fence  was  in? 

A.  Yes.  *  At  the  time  I  closed  it  at  night,  it  was  all 
right.  I  looked  along  Ihe  railroad,  and  the  fence  was  all 
up  that  very  evening  I  put  the  cattle  in. 

On  his  re-direct  examination,  he  said:  ^' There  was  three 
boards  up.    It  was  all  up.    It  was  nailed  on,  and  there 
33 
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was  no  boards  broken  down.  I  examined  the  condition  of 
the  board  that  was  broken  down.  It  was  rotten.  Here 
was  no  posts  broken  down  or  other  injuries  to  the  fence  at 
that  plaoe.  Along  the  line  they  were  pretty  near  all 
burned  off.  A  good  many  only  have  one  inch  or  two  inches 
to  hold  the  post  b\irned  off  by  prairie  fires.  The  cattle 
had  broken  through  that  fence  a  good  many  times.  I  notified 
the  agent  of  the  company,  Mr.  Neveman,  in  ApriL  In 
April  it  was  in  condition  to  keep  cattle  that  is  in  the  pas- 
ture. I  didn't  notify  the  agent  about  the  corral  fence, 
but  the  fence  along  the  pasture.  Didn't  notify  any  of  llie 
agents  about  the  corral  fence.  It  was  a  middling  good  fence. 
It  was  all  rotten.  They  never  broke  through  the  coiial 
fence  before." 

George  Gudhardt,  sworn  on  the  part  of  the  plaintiff 
stated  as  follows:  ''My  business  is  farming.  Live  Ihree- 
quarters  of  a  mile  from  Papillion,  near  Mr.  Schwenck's 
farm.  I  pass  his  pasture  two  or  three  times  a  week. 
Lived  there  thirteen  years." 

Q.  What  was  the  condition  of  the  plaintiff's  oonal 
fence  on  the  18th  July,  1881? 

A.  I  think  the  fence  is  not  so  they  can  keep  cattle  in. 
There  is  a  good  deal  of  posts  and  boards  burned  off.  I 
have  been  there  thirteen  years,  and  that  fence  has  been 
there.  The  posts  and  boards  are  rotten.  It  is  not  a  safe 
fence  to  keep  cattle.  Have  measured  the  fence.  It  is 
forty-six  inches.  The  lowest  place  from  the  bottom  board 
is  twenty-three  inches. 

On  the  contrary  Edward  Nolan,  sworn  on  the  part  of 
the  defense,  testified  as  follows:  '^My  business  is  section 
foreman,  and  was  on  the  18th  July  last  ♦  *  ♦  j  tnow 
where  Mr.  Schwenck's  corral  was,  it  was  aldngaide  of  the 
track.  Track  was  right  dose  to  the  corral.  I  found  the 
center  board  of  the  three  boards  was  broken  right  close  to 
the  post.  It  was  broken  off  from  the  post  and  laid  on  the 
ground.    The  other  end  of  the  board  was  fastened  to  the 
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post.  Only  one  board  broken.  My  business  in  respect  to 
the  fence  was  to  see  that  it  was  all  right  and  to  keep  it  up. 
It  was  in  good  condition,  a  three  board  fence.  I  always 
paid  attention  to  it  and  kept  it  in  good  repair.  I  kn^w 
that  it  was  a  corral.  The  cattle  never  broke  out  of  that 
particular  place,  but  out  of  the  pasture.  I  notified  Mr. 
Schwenck  of  that  many  times.  The  corral  was  about  forty 
rods  from  where  he  had  his  cross  fence.  The  fence  was 
constructed  of  good  sound  boards,  six  inch  boards,  sixteen 
feet  long.  The  posts  were  eight  feet  apart  There  were 
no  posts  burned  in  that  forty  rods  of  fence.  There  might 
have  been  further  along." 

On  the  cross  examination  he  said:  ^'I  have  six  miles  of 
fence  to  look  afler.  I  am  prepared  to  state  that  every  board 
in  that  six  miles  of  fence  is  good.  I  know  them  every  sin- 
gle board.  That  is  my  business  to  examine  them.  They 
were  sound  last  July.  Whether  a  board  will  rot  in  eight 
months  will  depend  on  how  sound  they  were.  Do  not 
take  them  off  every  eight  months.  I  don^t  believe  they 
are  rotten  to-day.  I  wouldn't  believe  it  if  a  party  should 
say  so.  Am  in  the  employ  of  the  company,  and  would 
lose  my  position  if  the  fences  were  not  properly  kept  up." 

Here  is  a  pretty  sharp  conflict  of  testimony,  and  thus  a 
case  is  presented  peculiarly  within  the  province  of  a  jury. 

But  upon  the  trial  the  defendant  requested  the  court  to 
instruct  the  jury  as  follows:  "The  law  requires  a  railroad 
to  fence  its  line  of  road  against  cattle  running  at  large  and 
E^inst  no  other.  It  also  requires  the  plaintiff  to  enclose  his 
catde,  and  not  permit  them  to  run  at  lai^  in  the  night  time. 
If  you  find  that  the  plaintiff's  cattle  escaped  from  his  en- 
closure and  strayed  upon  the  track  of  the  defendant,  and 
were  killed  in  the  night  time,  the  defendant  will  not  be  lia- 
ble," which  was  refused. 

There  was  no  error  in  the  refusal  to  give  this  instruction 
upon  the  evidence  in  the  case.  It  is  true  the  law  provides 
that:  "No  cattle    *     *     *    ghall  run  at  lai^  during  the 
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night  time  between  sunset  and  sunrise  *  ^t  ♦  ^^j  f^ 
owner  or  owners  of  any  such  animal  shall  be  liable  in  an 
action  for  damages  done  during  the  night  time/^  In  so&r 
aa  these  cattle  were  running  at  large  in  the  ni^t  time,  it 
was  through  no  fault  or  want  of  care  and  diligence  on  the 
part  of  the  defendajit  in  error,  but  through  the  fact  ihai 
the  fence  erected  by  plaintiff  in  error,  and  which  itww 
required  by  statute  to  keep  in  sufficiently  good  repair  to 
accomplish  the  objects  for  which  the  same  as  by  statute  re- 
quired were  intended,  was  not  so  kept.  Let  the  case  be 
supposed  that  these  cattle,  after  escaping  through  the  feooe, 
instead  of  getting  on  the  railroad  track  and  being  killed, 
had  gone  to  the  com  crib  or  hay  stacks  of  the  plaintiff  in 
error,  and  there  committed  damage,  and  an  action  been 
brought  by  the  plaintiff  in  error  against  the  defendant  in 
error  for  such  damage,  can  there  be  any  doubt  that  an  an- 
swer and  proof,  that  said  cattle  had  escaped  and  become  at 
large  at  the  time  of  committing  such  damage  through  the 
fault  or  illegal  act  of  the  plaintiff  in  such  action,  would 
be  a  complete  defense? 

It  is  not  claimed,  nor  can  it  be,  that  the  defendant  in 
error  was  guilty  of  any  contributory  negligence.  So  fir 
as  it  appears  to  the  contrary  by  proof,  citation,  or  sugges- 
tion, he  had  the  right  to  treat  the  railroad  fence  as  a  divi- 
sion fence,  with  the  duty  of  kesping  it  in  repair  imposed 
solely  upon  the  railroad  company  by  statute.  He  there- 
fore had  a  right  to  use  his  enclosure,  one  string  of  the  fence 
of  which  was  the  railroad  fence,  for  all  legitimate  purposes 
of  agriculture,  of  which  the  raising,  breeding,  and  keeping 
of  cattle  constitute  an  important  part  in  this  state.  If  the 
defendant  in  error  put  an  improper  number  of  cattle  into 
his  inclosure  for  its  size,  so  that  by  reason  of  its  crowded 
condition  a  stronger  fence  was  required  to  keep  the  cattle  in 
than  is  required  for  an  ordinary  pasture,  that  might  posBiblf 
be  considered  contributory  n^ligence.  But  neither  by  proof 
nor  instruction  prayed  is  that  point  presented  in  this  case. 
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The  case  at  bar  difiPers  from  nearly  or  quite  all  of  the 
cases  cited  by  counsel  for  plaintiff  in  error  in  their  brief 
in  this,  that  in  all  of  them  the  animals  have  either  been 
permitted  purposely,  by  those  having  charge  of  them,  to  be 
and  run  at  large,  contrary  to  statute  or  r^ulations,  or  have 
escaped  from  the  control  of  their  keepers  through  causes 
for  which  the  railroad  company  was  in  no  wise  responsible. 
This  may  be  said  of  the  case  of  Oentrai  Branch  BaUroad 
Cb.  V,  Lea,  20  Kan.,  353,  and  most  of  the  numerous  cases 
there  cited,  as  well  as  the  Wisconsin  cases. 

As  to  the  question  suggested  by  the  instruction  prayed 
for  by  plaintiff  in  error,  and  stated  in  the  second  paragraph 
of  its  brief,  that  a  fence,  although  '^  suitable  and  sufficient 
to  prevent  cattle  *  *  *  fj^j^j  getting  on  the 
railroad  '^  in  the  day  time,  it  might  not  be  sufficient  for 
that  purpose  in  the  night,  if  it  be  true  that  it  requires  a 
stronger  fence  to  guard  against  the  depredations  of  domes- 
tic animals  in  the  night  than  in  the  day  time,  it  was  a 
question  for  the  jury,  and  had  there  been  testimony  before 
them  to  warrant  it,  we  must  presume  that  it  would  have 
had  its  proper  weight  in  shaping  their  verdict. 

The  judgment  of  the  district  court  is  affirmed. 


Judgment  affibked. 


The  Republican  Valley  Railroad  Company,  plain- 
tiff IN  ERROR,  V.  Ernest  Arnold,  defendant  in 

ERROR. 

1.  BailroadB:  bight  of  ehikent  domain:  evidence.  "WlieTe 
peraons  are  shown  to  be  familiftT  with  the  valne  of  a  particular 
piece  of  land,  acroes  which  a  railroad  has  been  built,  they  may 
be  permitted  to  testify  as  to  the  value  of  such  tract  immediately 
before  the  location  of  the  road,  and  to  the  value  thereof  imme- 
diately afterwards. 
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2.    :    CASE  OVEBBULED.    The  tMid  point  in  the^llabmof 

the  F.  £.  &  M.  v.  R.  R,  11  Neb.,  585,  modified. 

3.  Ezceptioil  to  Evidence.    An  exception  mnst  be  taken  to  tiie 

admission  of  improper  testimony  if  it  is  sought  to  xeTiew  tint 
qnestion. 

4.  Charge  to  Jury.    Oral  statements  made  by  the  judge  to  llie 

jniy  as  to  the  law  of  the  case  mnst  be  excepted  to,  to  bereTiewed 
on  error. 

Error  to  the  district  coart  for  Franklin  county.  Tried 
below  before  Gaslin,  J. 

T.  M.  Marquett  and  J.  W.  Deweeney  for  plaintiff  in  error, 
cited :  OUy  of  Parsons  v.  Lindsay,  26  Kan.,  430.  jP.  E.  A 
M.  F.  R.  R.  V.  Whalen,  11  Neb.,  587.  Alabama  R.  R  c 
Burkettf  42  Ala.,  83.  Harrison  v,  Iowa  R.  R.,  36  la., 
323.  Farrard  v.  C.  R.  R.,  21  Wis.,  436.  EvansvUU  R 
R.  V.  Fiizpatrick,  10  Ind.,  120. 

George  W.  Sheppard  and  W.  J.  Lawb,  for  defendantB 
in  error. 

Maxwell,  J, 

The  defendant  is  the  owner  of  the  north  half  of  the 
northeast  quarter  of  sec.  3,  town  1,  range  15,  in  Franklin 
county.  The  plaintiff  located  its  line  of  railroad  across 
said  land  and  applied  for  the  appointment  of  commiasion- 
ers  to  appraise  the  damages  occasioned  to  said  land  bysudi 
location.  The  commissioners  were  appointed  and  ap- 
praised the  damages  at  the  sum  of  $77.  The  defendant 
then  appealed  to  the  district  court,  where  a  verdict  ms 
returned  in  his  favor  for  the  sum  of  $450,  upon  which 
judgment  was  rendered.  At  the  time  of  the  location  of 
the  road  the  land  above  described  was  nearly  all  in  calti* 
vation,  and  seems  to  have  been  part  of  a  farm  of  abont  160 
acres.     Testimony  showing  this  fact  was  offered  by  the 
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defeodant  and  excluded,  and  as  he  is  not  here  complain- 
ing, that  question  is  not  before  the  court. 

The  character  of  the  road  bed  across  this  land  is  stated 
by  the  defendant  in  his  testimony  as  follows: 

On  the  east  there  is  a  400  foot  cut  and  12  feet  deep; 
then  a  fill  667  feet  long  and  22|  feet  high,  sloping  both 
ways;  then  a  cut  472  feet  long  and  11|  feet  deep;  then 
bridge ;  then  fill  243  feet  long,  14^  feet  high  in  highest 
place;  then  a  cut  189  feet  long  and  6  feet  deep  at  the 
deepest  place;  then  a  fill  162  feet  long  and  9^  feet  deep; 
then  a  cut  136  feet  long  and  4  feet  deep ;  then  a  fill  162 
feet  long  and  9  feet  deep  or  high ;  then  another  cut  360 
feet  long  and  6  feet  high  or  deep.'' 

This  is  not  denied. 

The  first  error  relied  upon  is  that  the  court  permitted 
Arnold  and  his  witnesses  to  testify  to  the  amount  of  dam- 
ages he  had  sustained,  and  in  not  confining  them  to  a  state- 
meut  of  facts  and  allow  the  jury  to  find  the  amount  of  dam- 
ages from  the  facts  thus  detailed.  A  complete  answer  to 
this  objection  is  found  in  the  fact  that  no  objection  was 
made  to  this  mode  of  proof. 

We  do  not  find  an  exception  on  that  ground  in  the 
record.  The  objection  therefore  was  waived.  Aside  from 
this  the  writer  desires  to  say  that  a  pretty  full  examination 
of  the  authorities  since  the  case  of  the  F.  E.  &  M.  Y.  R. 
12.  t7.  Whalen,  11  Neb.,  687,  was  decided,  has  convinced 
him  that  the  proper  mode  of  assessing  damages  in  such 
cases  is  by  calling  experts — ^men  acquainted  with  the  land 
and  its  valae,  and  who  are  capable  of  estimating  the  in- 
jury sustained.  It  still  devolves  upon  the  jury  to  harmon- 
ize the  testimony  as  far  as  possible,  and  in  case  of  conflict 
to  determine  which  witness  or  witnesses  have  correctly  esti- 
mated the  damages.  Unless  persons  familiar  with  the 
value  of  the  land  and  the  damages  sustained  are  allowed  to 
give  their  evidence,  satisfactory  verdicts  cannot  be  ex- 
pected, because  the  jury,  unless  familiar  with  the  value  of 
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land  in  that  particular,  locality,  which  in  moet  instances  will 
not  be  the  case/ will  be  left  entirely  to  conjecture  as  to  dam- 
ages, and  will  place  them  high  or  low  as  they  may  fed 
inclined  or  as  whim  or  caprice  may  impel  them.  And  a 
verdict  obtained  in  such  manner  ordinarily  cannot  be  re- 
viewed upon  the  facts,  because  the  basis  upon  which  the 
jury  estimated  damages  is  not  before  the  court  In  an 
action  for  the  conversion  of  property,  experts  will  be  al- 
lowed to  testify  as  to  its  value.  Likewise  in  an  action  for 
injury  to  personal  property.  The  same  rules  certainly  ap- 
ply to  the  appraisement  of  damages  for  right  of  way.  The 
rule  in  the  case  above  cited,  therefore,  should  be  so  modified 
as  to  permit  experts  to  testify. 

The  second  objection  relied  upon  is  that  the  court  al- 
lowed the  defendant  to  testify  as  to  the  particular  buaneas 
he  was  in,  and  to  estimate  the  damages  upon  the  basis  of 
use  he  intended  the  land  for.  The  testimony  as  to  thebos- 
iness — ^that  of  brewer — ^in  which  the  defendant  was  en- 
gaged was  not  improper,  because  he  carried  on  the  business 
upon  the  tract  of  land  in  question.  And  there  is  no  testi- 
mony to  which  objection  was  made  showing  damages  to 
his  business.     This  objection,  therefore,  is  not  well  taken. 

The  third  objection  relied  upon  is  that  during  the  pro- 
gress of  the  trial  the  judge  said  to  the  jury :  "I  will  state 
to  the  jury  that  they  are  only  to  consider  the  account  for 
damages  to  the  building  of- the  brewery,  if  any,  and  not  to 
the  benefits  or  profits  in  the  future.'*  Under  our  system 
of  practice  it  is  not  intended  that  the  judge  during  the  pro- 
gress of  the  trial  shall  make  oral  statements  or  give  diieo- 
tions  to  the  jury  calculated  to  affect  their  verdict  And  if 
he  do  80  and  exception  is  taken  thereto,  it  may  be  suffi- 
cient to  cause  the  reversal  of  ^e  case.  The  reason  is,  the 
law  requires  the  court  to  state  the  law  applicable  to  the 
facts  of  a  case  in  writing,  and  does  not  permit  an  oral  state- 
ment But  this  is  an  error  that  may  be  waived,  and  will 
be  unless  exception  is  taken  at  the  time.     Fry  v.  TtUon^  11 
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Neb.;  456.  Horbaeh  v.  JUUler,  4  Neb.^  43.  Even  had 
this  statement  of  the  law  been  exoepted  to,  it  would  not 
have  been  sufficient  to  cause  the  reversal  of  the  judgment^ 
as  it  did  not  prejudice  the  plaintiff.  It  is  pretty  clear  that 
justice  has  been  done  and  the  judgment  is  affirmed. 

JuPOHltNT  AFFIRMED. 


The  Republican  Vai.ley  Railroad  Company,  plain- 
tiff IN  ERROR,  V.  R.  J.  E.  Hayes,  defendant  in 

ERROR. 

1.  Bailroad:    jcmikent  domain:  dahaoes:  evidence.   Where 

no  objection  was  made  in  the  court  below  to  direct  proof  showing 
the  amount  of  damages  sustained  by  a  land-owner  by  reason  of 
the  location  of  a  railroad  across  his  land,  the  objection  is  not 
available  on  error. 

2.  :  :  OWKEBSHiP  of  LAND.  Where  a  railroad  com- 
pany condemns  real  estate  as  the  property  of  a  person  named,  it 
cannot  on  appeal  from  the  award,  at  least  without  tendering  an 
issue  to  that  effect,  disprove  such  ownership. 

3.    :    :    appeal;    pi>eadinos.    Whereon  appeal  the 

only  question  is  the  amount  of  damages,  no  pleadings  are  neces- 
sary ;  but  if  other  issues  are  involved  they  must  be  pleaded  to  be 
available. 

4.  Motion  for  New  Trial.    Objections  to  the  introduction  of  evi- 

dence not  assigned  in  the  motion  for  a  new  trial  cannot  be  con- 
sidered by  the  supreme  court.  I 

5.  Error :  intboducikg  testimony  without  objection.  Where 

testimony  proving  the  facts  complained  of  was  introduced  with- 
out objection,  error  cannot  be  predicated  upon  objections  to  the 
same  testimony  afterwards  introduced. 

Error  to  the  district  court  for  Franklin  county.   Tried 
below  before  Gasun,  J. 
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jT.  if.  MarqaM  and  /.  W.  Deweeacj  for  plaintiff  is 
error. 

George  W.  Sheppard  and  W.  J.  Lamb,  for  defendant  in 
error. 

Maxwell^  J. 

This  case  is  brought  here  on  oertain  allied  errois  in  the 
assessment  of  damages  caused  by  the  location  of  the  pkior 
tiff's  railroad  across  the  defendant's  land.  The  erroiB  re- 
lied upon  in  die  plaintiff's  brief  are :  First.  As  to  the  na- 
ture of  the  evidence  introduced  on  the  question  of  damages. 
Second,  That  the  court  erred  in  refusing  to  permit  the 
plaintiff  to  show  that  the  defendant  had  no  title  to  the  land 
in  question.  Third.  That  the  defendant  and  his  witnesses 
were  permitted  to  magnify  the  amount  of  damages  hj 
reason  of  the  plaintiff  failing  to  put  in  oertain  crofi»- 
ings.  Fourth.  That  the  defendant  and  his  witnesses  woe 
permitted  to  show  the  damages  sustained  on  account  of  ibe 
use  or  purpose  of  the  land. 

It  appears  from  the  record  that  in  October,  1878,  the 
plaintiff,  bj  its  agent  J.  W.  Heisey,  filed  its  petition  in  the 
county  court  of  Franklin  county,  alleging  that  certain  par- 
ties refused  to  grant  the  right  of  way  over  their  land,  and 
asking  that  six  commissioners  be  appointed  to  appraise  the 
damages.  The  commissioners  were  appointed,  and  on  the 
twenty-third  day  of  January,  1879,  reported  the  damages 
sustained  by  the  defendant  by  reason  of  the  location  of  said 
road  across  lots  1,  2,  and  3,  in  section  one,  town  one,  range 
15  west,  to  be  the  sum  of  $203.  The  defendant  appealed 
to  the  district  court,  where  a  verdict  was  rendered  in  his 
favor  for  $406. 

The  first  objection  is  as  to  the  mode  of  proof  of  damages. 
All  of  the  witnesses  that  testified  as  to  the  amount  of  dam- 
ages, were  permitted  to  testify  without  objection  as  to  what 
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in  their  opinion  was  the  damage  BUBtained  by  the  defend- 
ant And  this  is  tnie^  not  only  of  the  witnesses  called  by 
the  defendant^  bat  also  by  the  plaintiff.  On  cross-exami- 
nation they  were  asked  in  what  manner  they  apportioned 
the  damages^  and  testified  freely  without  objection  as  to  the 
mode.  This  being  the  case,  error  cannot  be  assigned  upon 
the  admission  of  such  testimony. 

Second.  The  railroad  company  having  applied  for  ap- 
praisers and  condemned  the  land  as  the  defendant's,  can  it 
be  permitted  on  appeal,  where  no  issue  of  want  of  title 
is  tendered,  to  prove  a  want  of  ownership?  We  think 
not.  Where  the  only  question  at  issue  is  the  amount  of 
damages  sustained,  no  pleadings  are  necessary,  because  the 
only  question  to  be  determined  is,  whether  the  damages 
awarded  by  the  commissioners  shall  be  increased  or  dimin- 
ished. iVeft.  RailiD,  Co,  v,  VanDusen,  6  Neb.,  160.  But 
when  other  questions  are  involved  in  the  case,  they  must 
be  put  in  issue.  As  there  was  no  issue  presented  as  to  the 
defect  in  the  defendant's  title,  the  evidence  offered  by  the 
plaintiff  to  impeach  it  was  properly  rejected.  Peoria  JS. 
R,  Co.  V.  Bryant,  57  111.,  473. 

Third.  The  defendant,  in  answer  to  the  question  how 
many  crossings  the  railroad  company  had  put  in  in  the 
three-fourths  of  a  mile  it  extended  across  his  land,  answered 
but  one.  This  is  assigned  for  error ;  but  on  taming  to  the 
motion  for  a  new  trial  we  find  no  objections  to  the  verdict 
on  that  ground.  The  objection  cannot  therefore  be  con- 
sidered. 

Fourth.  Objection  is  made  to  proof  of  the  purpose  and 
use  to  which  this  land  was  intended  to  be  put  by  the  de- 
fendant— grain  and  stock  farm.  It  is  not  necessary  to  enter 
into  a  discussion  of  the  question,  as  much  of  this  proof 
was  offered  without  objection,  and  a  portion  of  it  given 
by  the  witnesses  for  the  plaintiff. 

An  examination  of  the  testimony  convinces  us  that  the 
verdict  is  a  fair  award  of  damages  for  the  injury  sustained, 
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and  that  subBtantial  justice  has  been  done*    The  jadgmenl 
is  therefore  affirmed. 

Judgment  affibmed. 


w  jgji  Jeremiah  K.  Eo6s^  PiiAiNnpp  in  errob,  v.  Craus 
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18  4^  Laj^'qworthy,  defendant  in  error. 

|T8    4Wl 

i£_ffl  Malicious  Prosecution :  evidencb.  In  an  action  for  malidoos 
^3  4W  prosecution,  where  the  testimony  shows  that  theohjectofllie 

54  546,  criminal  proceedings  was  not  to  vindicate  the  law  and  pmudi 

crime,  but  to  coerce  the  payment  of  a  debt^  a  malicious  motive 

may  be  inferred. 

Error  to  the  district  court  for  York  county.  Tried  be- 
low before  Post,  J. 

George  B,  France^  for  plaintiff  in  error. 

W.  T.  Scott  and  if.  C.  Frank,  for  defendant  in  error. 
Maxwell,  J. 

This  is  an  action  for  malicious  prosecution*  On  die 
trial  of  the  cause  in  the  court  below  a  verdict  was  retonied 
in  favor  of  the  defendant,  upon  which  judgment  was  ren- 
dered. The  principal  error  relied  upon  is  that  the  verdict 
is  not  sustained  by  the  evidence. 

It  appears  from  the  testimony  that  in  the  winter  of  1877-8 
the  plaintiff  purchased  or  traded  for  a  pair  of  horses  from  one 
Forster,  the  horses  being  valued  at  $260.  The  plaintiff,  in 
payment  of  said  horses,  delivered  to  Forster  a  yoke  of  oxen 
valued  at  $120,  and  to  secure  the  remainder  executed  a 
chattel  mortgage  upon  the  horses,  due  in  October,  1878. 
Before  this  mortgage  became  due  the  plaintiff  purchased  a 
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wagon  of  an  implement  firm  in  Central  Cify,  for  the  sam 
of  $80^  due  in  one  year^  and  to  secure  the  payment  of  the 
same  executed  a  chattel  mortgage  upon  the  horses  and 
wagon.  Just  before  the  time  that  Forster's  mortgage  be- 
came due  the  plaintiff  applied  to  the  defendant  for  a  loan 
of  $100,  to  pay  the  Forster  mortgage.  After  various  con- 
versations with  the  defendant  in  regard  to  the  matter  the 
plaintiff  procured  a  loan  of  $100  for  sixty  days^  with  which 
he  immediately  satisfied  the  Forster  mortgage ;  and  to  se- 
cure the  payment  of  the  loan  from  the  defendant  the  plain- 
tiff executed  a  chattel  mortgage  upon  the  horses  above  re- 
ferred to.  A  suggestive  circumstance  in  connection  with 
this  mortgage,  in  view  of  the  claim  of  the  defendant,  is  the 
fact  that  the  words,  '4he  above  described  chattels  are  now 
in  my  possession,  are  owned  by  me  and  free  from  all  in- 
cumbrances in  all  respects,"  were  stricken  out.  These 
words  are  on  one  line  in  the  printed  form  of  the  mortgage 
and  a  pen  has  been  run  across  them  to  erase  them.  The 
mortgage  was  not  paid  when  it  became  due,  and  the  time 
was  extended  thirty  days,  the  plaintiff  paying  $3  interest. 
The  plaintiff  appears  to  have  been  making  every  effort  pos- 
sible to  a  man  of  limited  means  to  pay  the  debt,  and  if  his 
own  testimony  is  to  be  credited,  would  have  succeeded  in 
a  short  time.  About  this  time  the  plaintiff  wrote  to  the 
defendant  as  follows : 
"  Mr.  Langworthy  : 

"I  have  been  trying  for  the  the  past  two  weeks  to  get 
the  money  for  you  and  got  disappointed  all  round.  I 
can^t  get  it  no  place.  I  have  done  all  that  I  could  do  and 
can't  do  any  more.  Veerig  and  Wilder,  at  Central  City, 
have  closed  in  on  me  now,  but  would  not  have  done  it  if 
you  had  waited  on  me.  They  said  that  if  you  was  agoing 
to  take  the  team  from  me  they  would  come  it  first.  Now 
if  we  can  compromise  and  you  give  me  a  chance  I  will  pay 
you  as  quick  as  I  can.  I  would  have  come  down  to-day 
and  seen  you  about  it  myself.  I  am  going  to  mill  to-mor- 
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row  and  could  not  get  back  in  time  to  go  if  I  went  to  towiL 
Let  me  know  the  best  you  can  do  with  me.  I  can  make 
the  first  mortgage  all  right  if  you  would  give  me  a  chance, 
and  keep  my  team;  and  if  you  don't  give  me  a  chance  I 
can't,  that  is  all  there  is  about  it.  I  have  been  running 
around  so  much  that  I  am  sick  and  discouraged. 

"Answer  and  let  me  know. 

"(Signed.)  J.  K.  Kosb." 

And  in  reply  the  following: 

"York  County  Bank, 

"  Edward  Bates  Attorney, 

"York,  Nebraska,  Feb.  4, 1879. 
"J.  K.  Roes: 

^^Dear  Sir — You  can  make  my  note  all  right  by  paying 
me  the  money  or  giving  me  extra  security  that  is  clear  for 
the  amount,  and  if  you  don't  make  the  matter  good  I  shall 
have  to  deal  according  to  law  with  you,  and  under  the  dr- 
cumstances  on  which  you  obtained  the  money  it  will  place 
you  in  a  bad  place.  I  will  give  you  until  Februaiy  8  to 
make  the  matter  good,  and  I  want  you  for  your  own  inter- 
est to  attend  to  it.     Yours, 

"(Signed.)  C.  Lang  worthy." 

On  the  tenth  day  of  February,  1879,  the  defendant  caused 
the  plaintiff's  arrest  and  imprisonment,  upon  the  ground 
"  that  the  crime  of  obtaining  money  under  false  pretenses 
has  been  committed  in  the  county  of  York,  and  that  J.  K 
Ross  committed  the  same.'^  The  plaintiff  was  thereupon 
arrested  and  imprisoned  for  twenty-six  days.  The  alleged 
false  pretenses  are  said  to  consist  in  the  representation  tliat 
the  property  was  free  from  incumbrances.  That  is,  that 
plaintiff  represented  to  the  defendant  at  the  time  he  bor- 
rowed the  money  that  the  property  was  free  from  incum- 
brances as  an  inducement  to  loan  the  mon^  upon  the  secu- 
rity. This  the  plaintiff  denies,  and  further  states  that  he 
informed  Langworthy  of  the  mortgage,  and  Langworthr 
then  asked  him  what  the  horses  were  worth,  and  he  informed 
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him  $250^  and  he  said  that  was  sufficient  And  this  is  not 
denied.  And  we  think  it  is  pretty  clear  from  all  the  tes^ 
timony  that  the  plaintiff  did  not  conceal  the  execution  of 
the  chattel  mortgage  for  the  wagon.  It  is  very  clear^  too, 
from  the  testimony  of  the  defendant  himself,  that  this  im- 
prisonment was  a  mere  means  of  collecting  a  debt  On 
cross  examination  Langworthy  testified  as  follows: 

Q.  What  started  you  up  to  swear  out  a  warrant  just  at 
that  time? 

A.  A  man  would  be  naturally  started ;  because  I  saw 
the  property  was  going,  and  I  had  to  protect  myself. 

Q.     Where  was  the  property  going  ? 

A.     Groing  to  be  sold  under  this  mortgage. 

Q.  And  this  is  what  started  you  up  to  make  this  first 
complaint? 

A.    Yes,  sir. 

Q.  That  is  all  that  started  you  to  make  this  first  com- 
plaint? 

A.    Yes,  sir. 

Q.    You  had  no  other  reason  nor  motive  but  that? 

A.    No,  sir. 

Probable  cause  is  defined  as  a  reasonable  ground  of  sus- 
picion, supported  by  circumstances  sufficiently  strong  in 
themselves  to  warrant  a  cautioas  man  in  believing  that  the 
accused  was  guilty.  Boifd  v.  Cross,  35  Md.,  197.  Cooper 
V.  Utterbacky  37  Id.,  282.  The  question  of  probable  cause 
is  one  of  law  and  fact  composing  two  distinct  inquiries. 
The  one,  for  the  jury  to  say  what  facts  are  proved,  and  it  is 
for  the  court  to  say  whether  those  facts  constitute  probable 
cause.  Tamer  v,  O^Brienj  5  Neb.,  547-8.  Johns,  r. 
Marshy  9  Rep.,  143.  Boyd  v.  Cross,  35  Md.,  194.  Prob- 
able cause  does  not  depend  upon  mere  belief,  however  sin- 
cerely entertained.  Because  if  that  were  so,  any  citizen 
would  be  liable  to  arrest  and  imprisonment  without  redress, 
whenever  any  person,  prompted  by  malice,  saw 'fit  to  swear 
that  he  believed  the  accused  was  guilty  of  the  offense  charged. 
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The  law^  therefore,  has  imposed  an  additional  groiiiKl,m, 
Buch  knowledge  of  facts  as  would  induce  a  reasonable  man 
to  believe  that  the  accused  was  guilty.  Nothing  short  of 
this  will  justify  the  institution  of  a  criminal  charge  agaiDst 
another.  Cooley  on  Torts,  182,  The  defendant's  own 
testimony  shows  very  clearly  that  the  object  he  had  in 
causing  the  plaintiff's  imprisonment  was  to  aid  him  in  col- 
lecting his  debt  and  not  to  vindicate  public  justice.  The 
rule  of  law  is,  that  a  prosecution  instituted  for  any  odier 
purpose  than  that  of  bringing  the  party  to  justice  shows  a 
malicious  motive.  Johns,  v.  Marsh,  9  Rep.,  143.  MUek- 
ell  V.  Jenkins,  5  B.  &  Ad.,  694.  The  reason  is,  the  prose- 
cution was  not  instituted  to  vindicate  the  law  and  punish 
crime,  but  as  a  means  of  coercing  the  accused  to  comply 
with  the  wishes  of  the  prosecutor. 

The  court  also  erred  inexcluding  the  deposition  of  Foisfcer. 
There  is  testimony  tending  to  show  that  the  attoin^ 
who  prepared  the  mortgage  in  question  was  acting  for  die 
bank  as  its  attorney,  and  that  he  wrote  the  mortgage  in 
question  at  the  request  of  the  cashier.  Forster's  testimony 
shows  that  the  plaintiff  informed  this  attorney  of  the  exist- 
ence of  the  mortgage  of  $80  before  the  mortgage  was 
drawn  or  the  money  paid.  This  was  material  testimony  to 
which  the  plaintiff  was  entitled. 

The  court  also  erred  in  excluding  the  deposition  of 
Edgeworth,  the  attorney,  showing  that  he  had  been  em- 
ployed by  the  bank  to  draw  the  mortgage  in  question. 

Some  reliance  is  placed  by  the  defendant  on  the  advice  of 
counsel,  but  we  think  it  is  not  sufficient  for  two  reasons: 
First,  There  does  not  appear  to  have  been  a  full  statement 
of  all  the  facts  to  such  counsel ;  and,  Second,  It  is  pretty 
clear  that  the  defendant  knew  at  that  time  that  there  was 
no  intent  to  defraud.  The  judgment  of  the  district  court 
is  reversed  and  the  cause  remanded  for  further  proceedings. 

Bevebsed  and  bemandsd. 
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W.  D.  Davib,  plaintifp  in  error,  v.  Andrew  Henry, 

DEFENDANT  IN  ERROR. 

1.  Promissory  Note:    contbact.    A  contract  upon  the  some 

paper  with  a  negotiable  promisaoiy  note,  which  contract  modi- 
fies and  qualifies  it,  cannot  be  detached  fh>m  the  note.  In  such 
case  the  note,  if  detached  and  transferred  to  an  innocent  pur- 
chaser before  maturity,  will  not  entitle  the  holder  to  recover 
thereon.    Cobb,  J.  dissenting. 

2.    :    ALTER ATTON.    Where  by  the  terms  of  a  promissoiy  note 

it  was  not  to  draw  interest,  and  the  payee  without  the  consent 
of  the  maker  adds  the  figure  "  7^'  to  the  note  to  indicate  the  rate 
of  interest^  Held,  To  be  a  material  alteration,  and  to  avoid  the 
note. 

Error  to  the  district  court  for  Platte  county.    Tried 

^^^  •    

below  before  Post,  J. 

Whitmoyery  Gerrard  &  Pod,  for  plaintiff  in  error. 

John  O.  Higgins,  for  defendant  in  error. 

Maxwell,  J. 

This  action  was  brought  before  a  justice  of  the  peace  of 
Platte  county  upon  a  promissory  note,  of  which  the  follow- 
ing is  a  copy: 

"  $90  Platte  Co.,  Nebraska,  Nov.  11, 1879. 

One  year  after  date,  I  promise  to  pay  Laird  &  Dez- 
endorf,  of  Nebraska  City,  Nebraska,  or  bearer.  Ninety 
Dollars,  at  Nebraska  City,  Nebraska.  Value  received. 
With  interest  at  7  per  cent  from  date.  P.  O.,  Cherry 
HilL 
"No.  171.  «W.  D.Davis. 

"645.    Due  Nov.  11, 1880." 

An  appeal  was  taken  from  the  judgment  of  the  justice 
to  the  district  court,  where  Davis  filed  an  answer,  in  which 
34 
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he  states  that  at  the  date  of  the  instrament  gaed  cm,  Luid 
and  Dezendorf  represented  to  him  that  they  were  the  co^ 
poration  known  as  ^^The  Eureka  Iron  Fence  Cb./'  engaged 
in  the  business  of  manufacturing  iron  fence  posts  and 
barbed  wire  at  Nebraska  City  and  Lincoln.  That  said 
wire  and  posts  were  manufactured  by  an  improved  method, 
and  they  were  anxious  to  procure  him  to  act  as  agent  for 
them,  to  sell  their  products  in  his  neighborhood,  and  in 
consideration  of  his  acting  as  such  agent,  they  would  fiir- 
nish  him  with  wares  of  their  own  manufacture  of  the 
value  of  $90.  And  that  they  would  furnish  him  all  the  posts 
and  wire  he  might  require  at  much  less  than  the  r^lar 
prices,  the  same  to  be  sold  on  commission  at  a  large  profit 
or  used  by  himself.  That  the  commissions  were  to  be  ap- 
plied in  payment  of  the  $90,  and  that  this  contract  and 
note  wore  embodied  in  one  agreement,  but  that  the  note  has 
since  been  separated  from  the  agreement,  and  the  action  is 
brought  thereon  as  a  separate  instrument  That,  no  sadi 
company  as  "The  Eureka  Iron  Fence  Company **  existed, 
and  he  has  received  no  consideration  whatever  for  said  in- 
strument. There  is  also  an  allegation  that  "the  $90  yns 
to  draw  no  interest,  but  since  the  signing  and  deliveiy  of 
said  instrument,  an  alteration  has  been  made  by  inserting 
7  "  as  the  rate  of  interest  it  was  to  bear. 

It  appears  from  the  testimony  that  the  plaintiff  in  error 
is  a  man  in  fair  circumstances,  and  abundantly  able  to  paj 
his  debts,  and  the  defendant  in  error  knowing  these  fids^ 
purchased  this  note  from  a  stranger  a  few  days  after  it  vm 
given,  paying  therefor  the  sum  of  $50.  The  plaintiff  in 
error,  his  wife,  and  son  testified  on  the  trial  that  the  note 
was  a  part  of  a  paper  purporting  to  be  a  contract,  the  note 
being  on  the  bottom  part  thereof,  and  the  signature  being 
at  the  foot  of  such  agreement,  and  what  now  purports  to  be 
a  promissory  note  has  been  separated  from  the  remainder 
of  the  agreement.  There  is  no  contradiction  of  this  testi- 
mony, but  it  appears  that  the  defense  was  not  made  before 
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the  justioe,  and  also  that  Henry  notified  the  plaintiff  that 
he  had  purchased  the  note  soon  after  he  obtained  the  same^ 
and  that  the  plaintiff  called  upon  him^  but  said  nothing 
about  the  note  being  separated  from  the  contract  These 
are  facts  that  the  plaintiff  has  failed  to  explain  in  his 
testimony. 

Where  there  is  a  contract  written  upon  the  same  paper 
and  qualifying  the  terms  of  a  negotiable  promissory  note^ 
and  such  note  is  severed  from  the  contract,  it  is  invalid 
even  in  the  hands  of  innocent  holders.  The  reason  is,  it 
is  not  the  instrument  which  the  maker  signed.  Thus  in 
Wait  V.  Pomeroy,  20  Mich.,  425,  a  n^otiable  promissory 
note  was  given  for  a  machine  to  be  delivered,  and  below 
the  note  these  words  were  written :  ^^  If  the  machine  should 
not  be  delivered  this  note  not  to  be  paid.''  These  qual- 
ifying words  were  cut  off  and  the  note  transferred  to  an 
innocent  purchaser  for  value  before  maturity.  The  ma- 
chine  was  not  delivered.  The  court  held  that  the  memoran- 
dum formed  a  part  of  the  contract,  and  as  it  had  been 
removed  it  was  not  the  contract  of  the  maker. 

Scofidd  V.  Pordy  9  N.  W.  R.,  309,  was  similar  to  the  case  at 
bar.  In  that  case  the  defendant  undertook  to  sell  seeders  and 
cultivators  as  agent  of  one  Woodard,  and  signed  a  paper 
as  a  contract  setting  forth  the  terms  of  the  agency.  He 
had  no  intention  of  signing  a  promissory  note,  but  the  pa- 
per signed  contained  in  the  lower  right  hand  comer 
words  which,  taken  by  theiAselves,  constituted  a  note.  Af- 
ter the  signing  of  this  instrument  the  note  was  detached 
from  the  contract  and  transferred.  The  court  held  that 
the  plaintiff  was  not  entitled  to  recover. 

In  Palmer  t?.  Largenty  5  Neb.,  225,  this  court  say:  "A 
memorandum  written  under  a  promissory  note,  and  quali- 
fying it,  is  to  be  taken  as  a  part  of  the  contract  and  given 
due  weight  in  its  construction.  So,  too,  the  fraudulent  re- 
moval of  such  a  memorandum  vitiates  the  note,  and  avoids 
the  obligation  of  the  maker  even  in  the  hands  of  a  bona 
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fide  holder/'     See  also  Benedict  v,  Cowdeny  49  N.  Y.,  396. 

If  the  jury  should  find  that  the  contract  was  as  claimed 
by  the  plaintiff  in  error,  and  that  this  note  was  severed 
from  the  contract,  there  can  be  no  recovery  thereon  even  if 
it  is  admitted  that  Henry  is  an  innocent  purchaser. 

The  court  instructed  the  jury  as  follows :  *^  You  are  in- 
structed, as  a  matter  of  law,  the  alteration  of  the  note  by 
inserting  the  figure  ^7'  above  the  place  where  the  figares 
'10'  had  been  crossed  out,  was  an  immaterial  alteration, 
and  did  not  affect  the  l^al  obligations  between  the  parties 
to  the  note.  It  is  therefore  your  duty  to  disregard  all  tes- 
timony relating  to  the  same  in  making  up  your  verdict." 

This  clearly  is  incorrect.  To  change  a  promissory  note 
which  was  not  to  draw  interest  to  one  drawing  interest, 
without  the  consent  of  the  maker  of  the  note,  is  a  material 
alteration  that  will  avoid  it,  Patterson  v.  McNedy^  16 
Ohio  State,  348.  Ivory  v.  Mieheal,  33  Miss.,  393.  Hwri 
V.  Cl(yu8er,  30  Ind.,  210.  Fay  v.  Smith,  1  Allen,  477. 
N^  V.  Homer,  63  Penn.  St.,  327.  Daniels  on  Neg.  Inst, 
sec.  1385.  The  judgment  of  the  district  court  is  reversed, 
and  the  cause  remanded  for  a  new  trial. 

Revebsed  and  remanded. 

Cobb,  J.,  dissents  from  the  first  clause  of  the  syllabus  in 
its  terms,  but  concurs  in  the  order  granting  a  new  trial. 


William  Dietrich,  PLAEsmpp  in  error,  v.  The  Ln?- 
coLN  &  Northwestern  R.  R.  Co.,  dependant  ik 

ERROR. 

A  motion  to  quash  a  bill  of  exceptions  wiU  not  be  enter- 
tained after  a  case,  which  has  been  reached  in  the  regnlar  order 
of  businesB,  is  submitted. 
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MonoN  to  quaah  bill  of  exceptions. 

WhxtmoyeTy  Gerrard  &  Pod,  for  the  motion. 

McAUister  Brothers^  contra. 

Maxwell,  J. 

This  case  was  argued  by  the  attorney  for  the  plaintiff  in 
error  when  the  case  was  reached  in  its  regular  order  on  the 
call  of  the  docket,  and  there  being  no  appearance  on  behalf 
of  the  defendant  in  error,  the  case  was  submitted.  After- 
wards the  attorneys  of  the  defendant,  upon  showing  suffi- 
cient excuse  for  their  default,  were  permitted  to  enter  an 
appearance  with  leave  to  make  an  oral  argument  and  file 
briefs.  They  thereupon  suggested  diminution  of  the  record, 
and  upon  the  record  being  perfected  moved  to  quash  the 
bill  of  exceptions  upon  the  ground  that  it  is  signed  by  the 
clerk  of  the  court  and  not  by  the  judge  before  whom  the 
case  was  tried.  Without  entering  into  a  discussion  of  the 
merits  of  the  motion,  it  is  sufficient  to  say  that  it  is  filed 
too  late.  Objections  to  a  bill  of  exceptions  must  be  filed 
before  the  case  is  submitted,  and  should  be  at  tlie  earliest 
opportunity.  Such  objections  are  not  favored,  and  usually 
are  merely  technical,  and  he  who  objects  upon  merely  tech- 
nical grounds  must  himself  be  free  from  fault.  Besides  it 
is  but  justice  to  the  adverse'party  that  the  objections  should 
be  made  at  the  earliest  opportunity,  so  that  if  it  is  apparent, 
they  are  well  taken,  and  the  case  depends  upon  the  bill  of 
exceptions,  no  further  expense  will  be  incurred  in  contin- 
uing the  prosecution.     The  motion  must  be 

OVERBULED. 
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u^      Eo  Edwards,  plaintipf  in  erbob,  v-  Fraitk  E 

Kearney,  dependant  in  error. 

Unless  a  bill  of  exceptions  is  authenticated  in  the  maimer  n- 
qnired  by  law,  the  supreme  court  cannot  receive  and  consider  it 


Motion  to  quash  bill  of  exoeptions. 

Sam.  L.  Savidge  and  E.  C.  OalkinSf  for  the  motion. 

Hamer  &  Conner ^  contra. 

Maxwell,  J. 

This  is  a  motion  to  quash  the  bill  of  exceptions  because  it 
is  not  signed  by  the  judge.  The  following  is  a  copy  of  the 
certificate : 

^'Presented  to  me  this  third  day  of  January,  1881,  and 
rejected  because  not  presented  to  counsel  for  plaintiff  in 
fifteen  days  from  the  rising  of  the  court  And  this  bill  of 
exceptions  is  ordered  to  be  made  part  of  the  record  in  this 
case.  "William  Gaslin,  Jr., 

''Judge:' 

Until  a  bill  of  exceptions  is  authenticated  in  the  manner 
required  by  law,  the  court  cannot  receive  it,  because  there 
is  no  legal  evidence  before  the  court  that  it  contains  a  cor- 
rect record  of  the  proceedings.  If  the  officer  whose  duty 
it  is  to  sign  the  bill  should  unreasonably  refuse  to  sign  the 
same,  the  court,  in  a  proper  proceeding,  would  compel  him 
to  do  so  by  mandamus.  In  this  caae,  however,  he  had  no 
authority.  The  record  shows  that  the  trial  was  had  onihe 
eighth  day  of  December,  1880,  and  the  court  adjourned 
next  day.  The  plaintiff  did  not  ask  for  an  extension  of 
time  in  which  to  prepare  the  bill;  he  was  therefore  limited 
to  fifteen  days  from  the  ninth  day  of  December,  1880. 
The  law  in  relation  to  settling  and  signing  bills  of  excep- 
tions should. receive  a  very  liberal  construction  in  order  to 
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save  the  rights  of  parties  and  prevent  a  failure  of  justice. 
But  the  party  preparing  the  bill  must  have  been  diligent, 
and  the  failure  to  procure  the  same  within  the  time  limited 
not  be  caused  hj  his  own  n^lect  The  motion  must  be 
sustained. 

Motion  sustained. 


17     Ml 

Jerome  B.  Brooks,  plaintiff  in  error,  v.  James  S.    |  ss    m 

HiATT,  defendant  IN  ERROR. 

1.  Improvements  on  public  lands  are  property,  and  a  soffi- 

dent  consideration  to  sostain  a  promiaBory  note  given  for  the 
pnichaBe  of  the  same. 

2.  Promissory  Note:    defense.    The  defense  to  a  promisBory 

note  was,  that  it  was  given  for  property  to  which  the  title  had 
filled.  There  was  testimony  tending  to  show  that  there  was  not 
an  entire  fidlore  of  title.  HM,  That  the  plaintiff  was  entitled 
to  recover  for  snch  property,  as  the  title  had  not  fiuled,  and  a 
verdict  for  the  defendant  was  set  aside. 

Error  to  the  district  court  for  York  county.  Tried 
below  before  Weaver,  J. 

George  B.  Fraiice,  for  plaintiff  in  error. 

W,  T.  SooU  and  M.  C,  Franky  for  defendant  in  error. 

Maxwell,  J. 

This  is  an  action  upon  a  promisBory  note  executed  by 
the  defendant  to  the  plaintiff.  The  amended  answer  ad- 
mits the  making  of  the  note,  but  states  that  it  was  given 
for  a  frame  house  20  by  24  in  size,  standing  upon  the 
northeast  quarter  of  sec  28,  town  11,  range  2  west,  and  the 
improvements  on  the  east  half  of  the  northeast  quarter  of 
the  same  section;  that  said  property  did  not  belong  to  the 
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Brooks  Y.  Hlatt. 


plaintiff,  but  to  one  Myron  L.  Grant,  and  the  defendant 
was  compelled  to  pay  him  over  $500  therefor.  On  the 
trial  of  the  caose  a  verdict  was  returned  in  favor  of  the 
defendant,  upon  which  judgment  was  rendered  dismisiog 
the  action. 

It  appears  from  the  testimony  that  the  note  in  quesdoQ 
was  given  for  the  improvements,  including  the  house  npon 
the  land  above  described;  that  at  the  time  of  the  executicm 
of  the  note  the  plaintiff  executed  a  contract  wherein  he  in 
effect  covenanted  to  protect  the  defendant  in  the  possession 
of  said  house  and  improvements. 

The  plaintiff  had  entered  one  eighty  acre  tract  of  the 
above  described  lands  as  a  timber  culture  claim,  and  seems 
to  have  made  some  improvements  thereon,  which  he  sur- 
rendered to  the  defendant.  He  seems  also  to  have  asserted 
a  claim  to  the  remaining  portion  of  the  land,  but  upon 
what  ground  does  not  appeal*.  Eighty  acres  of  the  land 
had  been  claimed  by  Myron  L.  Grant,  and  it  is  clearly 
proved  that  after  the  sale  to  the  defendant  the  plaintiff  ob- 
tained a  release  from  Grant  of  his  interest  therein,  paying 
therefor  the  sum  of  $150.  The  release  itself  was  lost,  but 
there  seems  to  be  no  doubt  of  the  fact  The  defendant  ot- 
tered into  possession  of  the  improvements  purchased  from 
the  plaintiff,  and  has  entered  a  portion  of  the  land  as  a 
homestead  under  the  United  States  statute.  No  one  has 
disturbed  his  possession,  and  before  the  alleged  payment  of 
$500  for  the  improvements  he  made  no  complaint  to  the 
plaintiff  or  claim  of  want  of  title. 

The  testimony  also  shows  that  Grant  is  the  son-in-law 
of  the  defendant. 

The  contract  above  referred  to  amounts  to  this:  that  in 
case  of  a  failure  of  title  to  the  house  or  any  part  of  the 
above  improvements,  the  defendant  shall  not  be  required 
to  pay  for  the  same,  but  of  course  is  to  pay  for  whatever 
he  may  have  received.  This  is  but  justice.  To  the  ex- 
tent, therefore,  that  these  improvements  belonged  to  die 
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plaintiff  he  was  entitled  to  recover.  And  as  the  testimony 
shows  some  value  the  verdict  cannot  be  sustained. 

Our  statute  provides  that:  ''All  contracts,  promises,  as- 
sumpsits, or  undertakings,  either  written  or  verbal,  which 
shall  be  made  hereafter  in  good  faith,  without  fraud,  col- 
lusion or  circumvention,  for  sale,  purchase,  or  payment  of 
improvements  made  on  the  lands  owned  by  the  United 
States,  shall  be  deemed  valid  in  law  or  equity,  and  may  be 
sued  for  and  recovered  as  in  other  contracts.  Comp.  St., 
299. 

Improvements  on  the  public  lands  are  property,  and  a 
sufficient  consideration  to  sustain  a  promise  to  pay  for  the 
same.  It  is  unnecessary  to  notice  the  other  errors  as- 
signed. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  for  a  new  trial. 

Revebsed  and  remanded. 


John  Crook,  plaintiff  in  error,  v.  Joshua  Vande- 

VOORT,  defendant  IN  ERROR. 

1.  Sjjeotment:    pabtues.    In  ejectment  by  a  tenant  in  oommon 

against  a  mere  disseizor  to  recover  possession  of  nndivided 
premises  he  may  maintain  the  action  in  his  own  name  if  no  ob- 
jection is  made  for  defect  of  parties.  As  the  recoveiy  of  posses- 
sion inures  to  the  benefit  of  all,  a  failure  to  plead  a  defect  of 
parties  plaintiff  is  a  waiver  of  that  objection. 

2.  Beal  Property :    tenants  in  common.    Where  one  tenant  in 

common  conveys  his  interest  in  undivided  real  estate  by  metes 
and  bounds,  it  will  be  sufficient  to  pass  all  his  title  therein  with- 
in the  boundaries  described  in  the  deed. 

Error   to  the  district   oourt  for   Richardson  county. 
Tried  below  before  Weaver,  J, 
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A,  SchoenheU  and  E.  W.  Thomas,  for  plaintiff  in  error. 
J.  D.  QUmcm  and  A.  R.  Scott,  for  defendant  in  error. 

Maxwell,  J. 

This  is  an  action  of  ejectment  brought  by  the  defendant 
in  error  in  the  district  court  of  Richardson  county,  to  re- 
cover from  the  plaintiff  the  possession  of  sixty  acres  off  the 
north  end  of  the  west  half  of  the  southwest  quarter  of  sec- 
tion 28,  township  2,  range  15,  in  Richardson  county.  The 
answer  admits  the  possession  but  denies  the  other  ftcts 
stated  in  the  petition.  On  the  trial  of  the  cause  judgment 
was  rendered  in  favor  of  Vaiidevoort,  and  providing  that 
upon  the  payment  by  him  of  the  sum  of  $85.40  to  the 
plaintiff  a  writ  of  restitution  should  issue. 

It  appears  from  the  record  that  Crook  claims  title  under 
a  tax  deed  executed  by  the  treasurer  of  Richardson  county 
in  March,  1880.  This  deed  was  excluded,  and  no  objeo- 
tion  is  now  made  on  that  ground,  so  that  he  is  in  posseasitHi 
without  right. 

The  west  half  of  the  southwest  quarter  of  sec.  28,  town  2, 
range  15,  was  entered  by  the  plaintiff.  Crook,  but  the  date  of 
the  entry  does  not  appear.  In  December,  1861,  Crook  and 
wife  conveyed  by  warranty  deed  to  one  David  R.  Holt  In 
August,  1862,  Holt  conveyed  to  Thomas  R.  Hare.  In  Feb- 
ruary, 1866,  Hare  conveyed  the  undivided  half  of  said 
land  directly  to  his  wife.  In  March,  1870,  Hare  executed 
a  power  of  attorney  to  one  James  M.  Him,  authorizing  him 
to  sell  and  convey  all  the  real  and  personal  property  be- 
longing to  said  Hare  in  Richardson  county.  Under  tiiis 
power  of  attorney  Him,  as  attorney  in  fact  for  Hare,  in 
March,  1871,  sold  the  west  half  of  said  section  to  £.  S. 
Towle,  and  executed  a  deed  in  the  name  of  Hare  for  the 
same.  A  few  days  thereafter  Towle  and  wife  conveyed  to 
Him  the  sixty  aci'es  in  dispute.      In  September,  1868, 


JULY  TERM,  1882.  607 

Crook  T.  VandBTOort. 

Him  obtained  from  the  treasurer  of  Richardson  county  a 
tax  deed  for  the  west  half  of  the  southwest  quarter  of  sec. 
28,  town  2,  range  15.  This  deed  was  ruled  out,  whether 
properly  so  or  not  is  not  before  the  court.  In  December, 
1875,  Him  and  wife  sold  and  conveyed  the  land  in  contro- 
versy to  the  defendant  in  error.  As  Mrs.  Hare  is  not  be- 
fore the  court,  and  as  the  plaintiff  in  error  is  clearly  shown 
not  to  have  any  title  or  right  of  possession,  it  is  unneces- 
sary to  pass  upon  the  validity  of  a  conveyance  from  the  hus- 
band directly  to  his' wife.  Such  conveyance  will  be  upheld 
whenever  equitable  grounds  exist  for  sustaining  the  same. 

In  the  view  we  take  of  the  case  the  plaintiff  is  entitled 
to  recover,  even  if  Mrs.  Hare  is  a  tenant  in  common  with 
him.  Tenants  in  common  are  persons  who  hold  by  unity 
of  possession;  and  they  may  hold  by  several  and  distinct 
titles,  or  by  title  derived  at  the  same  time,  by  the  same 
deed  or  descent.  In  this  respect  the  American  law  differs 
from  the  English  common  law.     4  Kent.  Com.,  363. 

The  seizin  and  possession  of  one  tenant  in  common  are 
the  seizin  and  possession  of  the  others*  Bums  v,  Byrne,  45 
Iowa,  286.  Buchnaster  v.  Needham,  22  Vt.,  617.  4 
Kent.  Com.,  370.  And  the  taking  of  the  whole  profits  by 
one  is  not  an  ouster  of  his  co-tenants.  4  Kent  Com.,  370, 
and  cases  cited.  And  as  against  a  mere  disseizor  one  ten- 
ant in  common  of  undivided  real  estate  may  recover  the 
possession  of  the  premises,  as  his  recovery  of  possession  will 
inure  to  the  benefit  of  all  the  co-tenants.  Stark  v,  Barrett, 
15  Cal.,  363.  OoUier  v.  CorbeU,  Id.,  183.  Touchard  v. 
Grow,  20  Id.,  150.  Treat  v.  Reiley,  35  Id.,  129.  Chea- 
round  v.  Oanningham,  3  Blackf.,  82.  In  such  case  there 
would  be  a  mere  defect  of  parties  plaintiff,  which  if  not  ob- 
jected to  would  not  defeat  a  recovery.  The  plaintiff  below 
was  entitled  to  recover  therefore,  as  against  the  defendant, 
even  if  he  is  a  tenant  in  common  with  Mrs.  Hare. 

Sec(md.  The  fact  that  Towle  and  wife  conveyed  to 
Vandevoort  by  metes  and  bounds  will  not  defeat  a  recov- 
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ery.  Such  a  oonvejranoe  is  sufficient  to  convey  all  the  in- 
terest of  the  grantors  within  the  boundaries  described  in 
the  deed.  Lessee  of  White  v.  Sayre,  2  Ohio,  110.  dm- 
pau  V,  Godfrey^  18  Mich.,  39.  Eobinett  v.  PredoUy  2 
Robin.,  27«3.  It  is  very  clear  that  justice  has  been  done 
and  that  there  is  no  error  in  the  record.  The  judgment  i. 
therefore  affirmed. 

Judgment  affirmed. 
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John  S.  Lee  bt  al.,  plaintiffs  in  ebror,  v.  Hastinqs 

&  McGlNTIEy  DEFENDANTS  IN  EBBOB. 


1. 


Beplevin:  judombnt.  A  judgment  in  an  action  of  lepleTin, 
under  the  act  of  1873,  must  be  in  the  altematiye — ^for  a  retuin 
of  the  property,  or  in  case  a  return  cannot  be  had  the  Yalne 
thereof,  unless  it  is  shown  by  the  record  that  a  retom  could  not 
have  been  had. 


2. 


:    :    LiABiLFTY  OF  SUBETIES.    While  an  actioQ  o( 

replevin  was  pending,  the  attorneys  for  the  plaintiff  and  defeid- 
ant  stipulated  that  there  could  be  no  return  of  the  property,  and 
that  the  value  thereof  was  $157.50,  and  judgment  was  thereupon 
rendered  for  that  sum,  but  not  for  a  return  of  the  piopeTty 
An  execution  was  then  issued  and  returned  unsatisfied,  and  an 
action  brought  upon  the  undertaking  for  the  amoont  of  the 
judgment.  The  sureties  answered  that  the  property  was  then, 
in  possession  of  the  plaintiff  in  the  county  where  the  action  was 
pending.  Heldj  That  as  the  action  was  for  the  recovery  of  q;ie- 
cific  personal  property  the  answer  stated  a  defense,  as  the  sure- 
ties were  not  liable  for  the  value  of  the  property  unless  a  letun 
thereof  could  not  be  had. 


3.     :    :    .     An  answer  that  $44.00  upon  an 

open  account  between  the  plaintiff  and  defendant  was  improp- 
erly included  in  a  judgment  for  the  value  of  the  proper^,  is 
available  to  a  surety  as  a  defense  pro  tatUo, 

Error  to  the  district  court  for  Saline  countv.    Tried 
below  before  Weaver,  J. 
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/.  -B.  WAder,  for  plaintiff  in  error. 

HdsUnga  &  McOintie,  pro  ae. 

Maxwell,  J. 

This  is  an  action  upon  an  undertaking  in  replevin  in  an 
action  commenced  before  a  justice  of  the  peace.  The  un- 
dertaking is  dated  May  8th,  1880,  and  was  given  in  an  ac- 
tion wherein  one  John  C.  McDonald  was  plaintiff  and 
Thomas  B.  Parker  defendant,  Lee  and  Hitchcock  signing 
the  same  as  sureties.  As  the  value  of  the  property  ex- 
ceeded $100,  the  cause  was  certified  to  the  district  court, 
where  a  stipulation  was  entered  into  between  the  attorneys 
for  McDonald  and  Parker,  as  follows: 

m 

"John  C.  D.  McDonald "j 

vs.  >  l^pulation, 

Thomas  B.  Parker.        j 

"It  is  hereby  stipulated  and  agreed  that  at  the  com- 
mencement of  this  action  the  interest  of  the  said  defendant 
Tliomas  B.  Parker  in  the  property  mentioned  and  described 
in  plaintiff's  petition  was  $157.50,  and  that  the  said  prop- 
erty was  of  the  value  of  two  hundred  dollars,  that  said 
property  cannot  be  returned,  and  that  said  defendant  re- 
cover of  and  from  said  plaintiff  the  sum  of  $157.50  and 
costs.  "  M.  B.  C.  True, 

''ForPlff'. 
"Hastings  &  McGiNnE, 

''AUy8.forIkfiJ' 

Judgment  was  thereupon  rendered  on  the  stipulation 
against  McDonald  and  in  favor  of  Parker  for  the  sum  of 
$157.50  and  costs,  and  execution  was  issued  thereon,  which 
was  returned  unsatisfied.  Judgment  is  prayed  for  $157.60 
and  costs. 

To  the  petition  stating  the  above  facts,  the  defendants 
below  (plaintiff  in  error)  answered  in  substance  that  the 
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above  stipulation  was  made  in  a  cause  to  which  they  wen 
not  parties,  and  without  their  knowledge  or  assent,  and  tliat 
the  property  at  the  time  the  stipulation  was  entered  into 
was  in  possession  of  McDonald,  in  the  town  of  Wilber,  and 
so  continued  for  a  long  time  thereafter,  and  was  then  in 
good  condition  and  capable  of  being  returned,  which  said 
attorneys  well  knew. 

Second,  That  in  the  settlement  of  the  terms  of  stipula- 
tion taken  between  Parker  and  McDonald  an  unsecured 
debt  of  $44,  owing  by  McDonald  to  Parker,  was  included 
in  the  stipulation  and  judgment  rendered  thereon,  although 
that  liability  did  not  grow  out  of  the  action  in  replevin. 

Third.  Parker's  interest  in  said  mortgaged  property 
was  that  of  mortgagee  under  a  chattel  mortgage  dated  May 
27,  1879,  to  secure  certain  promissory  notes  for  the  sum  of 
$200;  that  said  mortgage  was  duly  filed  for  record,  and  at 
the  date  of  the  stipulation  was  a  first  lien  on  the  mort- 
gaged property;  that  on  the  fifteenth  day  of  April,  1881, 
Parker,  by  his  attorney,  released  said  mortgage  and  tliereby 
defrauded  the  defendants  of  the  right  to  be  subrogated  to 
the  lien  of  said  Parker  to  the  property.  A  demurrer  to 
each  count  of  the  answer  was  sustained,  and  judgment  ren- 
dered against  the  plaintifis  in  error  for  the  sum  of  $182. 

The  first  question  presented  is  as  to  the  form  of  judg- 
ment in  replevin. 

Sec  190  of  the  code  (Comp.  Stat.,  553)  provides  that: 
''If  the  property  has  been  delivered  to  the  plaintifi^,  and 
judgment  be  rendered  against  him  on  demurrer,  or  if  he 
otherwise  fail  to  prosecute  his  action  to  final  judgment,  the 
court  shall,  on  application  of  the  defendant  or  his  attorney, 
impanel  a  jury  to  inquire  into  the  right  of  property  and 
right  of  possession  of  the  defendant  to  the  property  taken. 
If  the  jury  shall  be  satisfied  that  said  property  was  the 
property  of  the  defendant  at  the  commencement  of  the  ac- 
tion, or  if  they  shall  find  that  the  defendant  was  entitled 
to  the.  possession  only  of  the  same  at  such  time,  then,  and 
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in  either  case,  they  ehall  assess  such  damages  for  the  de- 
fendant as  are  right  and  proper;  for  which,  with  costs  of 
suit,  the  court  shall  render  judgment  for  the  defendant.'' 

Sec  191  provides  that:  '^In  all  cases,  when  the  prop- 
erty has  been  delivered  to  the  plaintiff,  where  the  jury  shall 
find  upon  issue  joined  for  the  defendant,  they  shall  also  find 
whether  the  defendant  had  the  right  of  property  or  the 
right  of  possession  only  at  the  commencement  of  the  suit; 
and  if  they  find  either  in  his  favor,  they  shall  assess  such 
damages  as  they  think  right  and  proper  for  the  defendant; 
for  which,  with  costs  of  suit,  the  court  shall  render  judg- 
ment for  the  defendant/' 

Sec.  191  (a)  provides  that:  ''The  judgment  in  the  cases 
mentioned  in  sections  190  and  191  and  in  section  1041  of 
said  code,  shall  be  for  a  return  of  the  property,  or  the  value 
thereof  in  case  a  return  cannot  be  had,  or  the  value  of  the 
possession  of  the  same,  and  for  damages  for  withholding 
said  property,  and  costs  of  suit." 

The  act  requiring  judgment  to  be  rendered  for  a  return 
of  the  property,  or  the  value  thereof  in  case  a  return  can- 
not be  had,  was  passed  in  1873.  Since  that  act  took  effect, 
judgment  in  all  cases,  either  before  a  justice  of  the  peace  or 
in  the  district  court,  must  be  in  that  form  unless  it  is  shown 
by  the  record  that  a  return  could  not  have  been  had.  The 
object  of  an  action  of  replevin  is  to  recover  specific  personal 
property,  and  the  liability  for  the  value  of  the  property 
accrues  only  where  a  return  of  the  property  cannot  be  had. 
MUchum  V.  StanUm,  49  Cal.,  302.  Clark  v.  Norton,  6 
Minnesota,  277.  Ladd  v.  Brewer,  17  Kas.,  204.  A  surety 
on  a  replevin  undertaking  assumes  all  the  liability  which 
the  law  gives  to  the  same,  and  no  more.  The  statute  re- 
quires judgment  to  be  rendered  in  a  particular  manner — 
for  a  return  of  the  property,  or  its  value  if  a  return  cannot 
be  had,  and  this  was  what  the  obligors  in  this  case  agreed 
that  McDonald  should  do.  Sureties  on  a  replevin  under- 
taking undoubtedly  are  concluded  by  the  judgment  in 
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plevin — ^tfaat  is,  if  the  court  finds  the  right  of  property  or 
right  of  possession  in  one  of  the  parties,  the  surety  caimot 
attack  such  judgment  collaterally,  where  there  is  no  ooUu- 
sion  or  fraud,  to  evade  his  liability  on  his  undertakix^.- 
But  they  are  liable  only  to  the  extent  they  are  made  so  bj 
law,  and  such  liability  cannot  be  increased  by  any  agree- 
ment of  the  attorneys  for  the  parties  to  which  the  soretieB 
do  not  consent.  Even  where  such  a  stipulation  is  entoed 
into  it  does  not  preclude  the  necessity  for  a  formal  judg- 
ment in  the  form  required  by  statute.  Dorringtcn  v, 
Meyer,  8  Neb.,  211,  has  no  application  to  the  facts  of  diis 
case. 

The  first  count  of  the  answer  states  in  efiect  that  the 
property  taken  on  the  writ  was  then  in  the  poesessioQ  of 
McDonald,  and  was  susceptible  of  being  returned  to  the 
defendant  in  replevin.  This,  for  the  purpose  of  the  acticm, 
is  admitted  by  the  demurrer.  This  would  seem  to  be  a 
defense  in  favor  of  the  sureties  in  an  action  against  them 
for  the  value  of  the  property.  The  court  therefore  erred 
in  sustaining  the  demurrer  to  the  first  count. 

The  allegation  in  the  second  count  that  $44  was  included 
in  the  judgment,  for  which  the  sureties  were  not  liable  on 
the  undertaking,  is  also  admitted,  and  to  that  extmt  is  a 
defense.  The  third  count  fails  to  state  a  defense  by  reason 
of  the  failure  to  state  facts  showing  the  right  of  the  sure- 
ties to  be  subrogated.  The  judgment  of  the  district  court 
is  reversed  and  the  cause  remanded  for  a  new  trial. 

KeVEBSED  AJSTD  BEMAinOED. 
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Temple  &  Love,  plaintiffs  in  ebbor,  v.  Smith  & 
Crittenden  and  others,  defendants  in  error. 
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1.  Parties:    transfer  of  intebest.    Incaseof  a  transfer  of  in-     is  5i8 

terest  daring  the  pendency  of  a  suit,  the  action  may  be  oontinned  -^g  ^,3 
in  the  name  of  the  original  party,  or  the  court  may  allow  the  &2  884 
person  to  whom  the  transfer  is  made  to  be  substituted.  This 
substitution  may  be  made  as  often  as  there  is  a  transfer  of  in- 
terest. 

2.  Sale:    fraud.    To  avoid  a  sale,  upon  the  ground  that  it  is 

fhbudulent  as  to  creditors,  the  purchaser  must  have  knowledge 
of  the  fraudulent  purpose  of  the  seller,  or  have  notice  of  such 
fisbcts  tending  to  show  a  teudulent  purpose  as  would  put  a  man 
of  ordinary  prudence  on  inquiry. 

Error  to  the  district  oourt  for  Saline  county.    Tried 
below  before  Weaver,  J. 

Hastings  &  MoGiiUiey  for  plaintiffs  in  error. 

Brown  &  Ryan  Brothers^  for  defendants  in  error. 

Maxwell,  J. 

In  Jnly,  1880,  Parker  &  Sawyer  were  doing  business  at 
Dorchester,  and  were  indebted  to  various  parties  from  whom 
they  had  purchased  goods  in  a  very  large  amount.  On  the 
nineteenth  day  of  July,  of  that  year,  at  about  8  o'clock 
P.M.,  they  sold  their  entire  stock  of  goods  to  the  plaintiffs, 
on  credit,  for  the  sum  of  $2,600,  taking  their  unsecured 
notes  therefor,  payable  in  three,  six,  nine,  and  twelve 
months  without  interest.  The  inventory  was  taken  be- 
tween the  hours  of  8  p.m.  on  the  19th  and  9  a.m.  of  the 
20th,  and  the  plaintiffs  thereupon  took  possession  of  the 
goods.  The  plaintiffs,  prior  to  this  time,  were  in  the  grain 
business  at  Dorchester,  and  possessed  property,  the  exact 
value  of  which  does  not  appear,  but  of  about  the  value  appar- 
ently of  $2,000,  On  the  twentyngeoond  of  that  month,  certain 
35 
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creditors  of  Parker  &  Sawyer  oommenced  actions  against 
them,  and  caused  the  goods  in  question  to  be  attached  as 
the  property  of  Parker  &  Sawyer.  The  plaintifis  thoe- 
upon  recovered  the  possession  of  the  same  by  a  writ  of  re- 
plevin. On  the  trial  of  the  cause  the  jury  returned  a  ver- 
dict in  favor  of  the  creditors  and  against  the  plaintiffi  for 
the  value  of  the  goods,  being  the  sum  of  $2,600. 

The  errors  deemed  material  will  be  noticed  in  their  order. 

It  appears  from  the  record  that  at  the  October  term 
of  the  district  court  of  Saline  county,  Smith  &  Crit- 
tenden appeared  and  claimed  to  have  an  assignmoit 
of  all  the  claims  of  the  creditors,  and  asked  to  have 
the  cause  transferred  to  the  U.  S.  circuit  court,  upon 
the  ground  that  they  were  non-residents  of  the  state. 
This  was  done.  Afterwards  the  cause  was  remanded  to 
the  district  court  of  Saline  county,  and  the  attaching  cred- 
itors reinstated  as  parties.     This  is  assigned  for  error. 

Sec.  46  of  the  code  provides  that:  "In  case  of  the 
transfer  of  interest  the  action  may  be  continued  in  the 
name  of  the  original  party,  or  the  court  may  permit  the 
party  to  whom  the  transfer  is  made  to  be  made  a  party." 

This  is  not  limited  to  one  transaction,  but  may  be  con- 
tinued as  often  as  a  tranter  is  made.  There  is  no  error 
therefore  in  that  regard. 

We  fully  i^ree  with  the  attorneys  for  the  plaintiff  in 
error  that  to  render  a  sale  void  as  against  creditors  die 
fraudulent  intent  of  the  seller  must  have  been  participated 
in  or  at  least  known  to  the  purchaser.  TooUe  A  Mauk  r. 
Dunn,  6  Neb.,  93.  Wake  v.  Griffin,  9  Id.,  47.  Pre^m  r. 
Tamer y  36  Iowa,  671.  Drummond  v.  Come,  39  Id.,  442. 
But  where  a  purchaser  has  notice  of  the  fraudulent  intent 
of  the  person  from  whom  he  purchases,  or  has  notice  of 
such  facts  aa  would  put  men  of  ordinary  prudence  upon 
inquiry  which  would  have  led  to  a  knowledge  of  the  fraud- 
ulent purpoee  of  the  person  selling  the  goods,  he  is  not  a 
bona  fids  purchaser.     Siwver  v.  Jjyons,  40    Iowa,   510. 


/' 
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JoM»  17.  Hdherinffton,  45  Id.,  681.  Bradford  v.  Beyer^ 
17  Ohio  State,  388.  Br(ma  v.  OiUler,  8  Ohio,  142. 
When  the  intention  of  the  person  purchasing  is  to  defraud 
the  creditors  of  the  seller,  tiie  sale  is  void  as  to  such  credi- 
tors, because  the  purchase  was  made  in  bad  faith. 

Nothing  would  be  gained  by  an  extended  examination 
of  the  errors  assigned.  The  testimony  of  the  plaintiffii 
themselves  shows  that  they  had  sufficient  knowledge  of  the 
insolvency  of  Parker  &  Sawyer,  and  that  the  effect  of  the 
purchase  would  be  to  defraud  the  creditors  of  that  firm. 
The  knowledge  that  Parker  &  Sawyer  were  indebted  in  a 
very  large  amount,  and  that  their  creditors  were  pressing 
them,  is  clearly  shown.  The  inability  of  the  plaintifb  to 
pay  for  the  goods  is  also  proved,  and  the  facts  that  the  in- 
voice was  taken  at  niirht,  and  the  bill  of  sale  hastily  pre- 
pared,  are  dicumsLL  tending  to  show  the  ^t  of  ^ 
faith.  Under  the  testimony  in  this  case  the  juiy  would 
not  have  been  justified  in  rendering  a  different  verdict. 
It  is  very  clear  that  justice  has  been  done  in  the  premises, 
and  the  judgment  is  affirmed. 

JUIK^MENT  AFFIBMED. 


Henby  Lawrence,  plaintiff  in  error,  v.  'Molttldx 

Curtis,  defendant  in  error. 

Jurisdiction  of  Justice.  In  an  action  of  replevin  commenced  in 
1880,  before  a  joBtioe  of  the  peace,  the  property  was  delivered  to 
the  plaintiff.  On  the  trial  the  jnry  found  that  the  plaintiff  was 
entitled  to  the  poeBesBion  only  of  the  property,  and  that  the  Yalne 
of  such  possession  was  $107.50.  The  justice  thereupon  ren- 
dered judgment  in  &vorofthe  plaintiff  for  costs.  Held,  That 
the  justice  had  jurisdiction. 

Error  to  the  district  court  for  York  county.    Tried  b9- 
low  before  Post,  J. 
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Sedgwick  &  Powers  for  plaintiff  in  error. 
Montgomery  &  Harlan^  for  defendant  in  error. 

Maxwell,  J. 

This  is  an  action  of  replevin  oommenoed  in  Jolj,  ISSO, 
before  a  justice  of  the  peace  of  York  county,  to  recover 
the  possession  of  an  iron  safe.  There  is  no  copy  of  the  ap- 
praisement set  out  in  the  record,  but  the  undertaking  was 
taken  in  the  sum  of  $110.  The  property  viras  then  deliv- 
ered to  the  plaintiff.  On  the  trial  of  the  cause  tlie  jiiiy 
returned  the  following  verdict:  "We,  the  jury,  in  the 
above  entitled  case,  duly  impaneled  and  sworn,  find  that 
the  right  of  possession  of  said  property  only,  when  this 
action  was  commenced,  veas  in  the  plaintiff,  and  assess  the 
value  of  said  possession  at  $107.60.  One  hundred  and 
seven  ^  dollars.'^  The  court  thereupon  rendered  judg- 
ment, to  which  the  defendant  excepted.  The  case  was  ta- 
ken on  error  to  the  district  court,  where  the  judgment  of 
the  justice  was  reversed  and  the  cause  retained  for  trial. 

Sec.  1037  of  the  code  provides  that:  "The  officer  shall 
not  deliver  to  the  plaintiff,  his  agent,  or  attorney,  the  prop- 
erty so  taken,  until  there  has  been  executed,  by  <me  or 
more  sufficient  sureties  of  the  plaintiff,  a  written  under- 
taking to  the  defendant,  in  at  least  double  the  value  of  the 
property  taken,  but  in  no  case  less  than  fifty  dollars,  to  the 
effect  that  the  plaintiff  shall  duly  prosecute  the  action  and 
pay  all  costs  and  damages  which  may  be  awarded  against 
him.'' 

Sec.  1038  provides  that:  "  For  the  purpose  of  fixing  the 
amount  of  the  undertaking,  the  value  of  the  property  ta- 
ken shall  be  ascertained  by  the  oath  of  two  responsible 
persons,  whom  the  officer  [shall  swear  truly  to  assess  the 
value  thereof 

Sec.  1039,  as  it  existed  at  the  time  this  case  was 
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read  as  follows:  '^Whenever  the  appraised  valae  of  the 
property  so  taken  shall  exceed  one  hundred  dollars,  the 
justice  shall  certify  the  proceedings  upon  the  said  writ  to  the 
district  court  of  his  county,  and  thereupon  shall  file  the 
original  papers,  together  with  a  oertilied  transcript  of  his 
docket  entries  in  the  clerk's  office  of  said  court;  the  case 
there  to  be  proceeded  in  as  if  said  suit  had  commenced  in  said 
court" 

The  principal  error  relied  upon  is  that  the  justice  erred 
in  rendering  judgment  on  the  verdict  The  property  had 
been  returned  to  the  plaintiff,  so  that  the  justice  did  not 
render  judgment  for  $107.50,  but  merely  for  costs  without 
damages.  Neither  did  the  jury  find  the  value  of  the 
property,  but  the  value  of  the  possession.  It  is  stated  that 
this  possession  consisted  of  a  special  ownership  as  mortgagee. 
If  so,  the  juiy  should  have  found  the  facts.  But  the  fail- 
ure to  do  so  can  make  no  difference  in  this  case.  The 
effect  of  the  verdict  is  that  the  plaintiff's  claim  upon  the 
property  amounts  to  the  sum  of  $107.60.  This  may  have 
exceeded  the  value  of  the  property,  and  probably  did,  as 
the  appraisers'  estimate  probably  was  one  half  of  the 
amount  stated  in  the  undertaking,  viz.,  $55.  The  justice 
therefore  had  jurisdiction,  and  the  district  court  erred  in 
reversing  his  judgment  The  judgment  of  the  district 
court  is  reversed,  and  that  of  the  justice  reinstated. 

JUDOHEITT  A0CX>RDINOLY. 
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Nathaihel  Bray,  plaintifp   in  ebbob,  v.  Joseph 

Saaman,  defendant  in  error. 

Attachment:  tbtal  of  bight  of  pbopkbty.  Where  goods  se 
kTied  upon  under  an  attachment  issned  by  a  jnatioe  of  the  peace, 
and  are  claimed  by  another  than  the  defendant  in  the  attachment; 
and  such  claimant  institates  proceedings  for  a  trial  of  the  li^t 
of  property,  in  which  the  jury  find  against  him,  and  judgment 
is  rendered  thereon,  he  cannot  afterwards  maintain  replenn 
against  the  officer. 

Error  to  the  district  court  for  Otoe  county.  Tried  be- 
low before  Pound,  J. 

F,  E.  Brown,  for  plaintiff  in  error. 

Steven9<m  &  Murjm,  for  defendant  in  eroor. 

Maxwell,  J. 

On  the  seventh  day  of  October,  1879,  the  defendant 
claims  to  have  purchased  from  one  E.  S.  Mathews,  certain 
personal  property,  and  taken  a  bill  of  sale  of  the  same,  the 
bill  being  filed  for  record  in  the  county  clerk's  office  at 
8:40  A.M.  of  that  day.  On  the  same  day,  one  John  H. 
Parry  commenced  an  action  by  attachment  against  E.  S. 
Mathews  before  a  justice  of  the  peace  of  Otoe  oonnfy,  to 
recover  the  sum  of  $72.45.  An  order  of  attachment  was 
thereupon  issued  and  delivered  to  the  plaintiff,  who  on  the 
game  day,  at  six  o'clock  P.M.,  levied  the  attachment  upon 
the  property  which  the  defendant  claimed  to  have  pur- 
chased from  Mathews.  On  the  eighteenth  of  that  month 
the  defendant  instituted  proceedings  under  the  statute  for 
a  trial  of  the  right  of  property.  The  case  was  continued 
from  time  to  time  until  the  thirteenth  of  December,  1879, 
when  a  trial  was  had,  and  the  jury  found  against  the  de- 
fendant and  in  favor  of  the  plaintiff.    The  justice  there- 
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upon  rendered  judgment-  sustaining  the  attachment  and 
that  the  claimant  had  failed  to  establish  his  right  to  the 
property,  and  for  costs  of  the  proceeding. 

On  the  twenty-seventh  of  November,  1879,  Parry  re- 
covered a  judgment  in  his  action  against  Mathews  for  the 
sum  of  $72.45.  There  is  no  record  of  any  order  made  to 
sell  the  attached  property,  but  the  property  seems  to  have 
been  held  under  the  attachment,  and  on  the  thirteenth  of 
December  of  that  year  an  execution  was  issued  on  the  judg- 
ment in  favor  of  Parry  and  levied  upon  the  property  in 
question,  and  it  was  advertised  for  sale  as  the  property  of 
Mathews.  The  defendant  then  brought  an  action  of  re- 
plevin against  the  officer,  and  reclaimed  the  property,  and 
on  the  trial  of  the  cause  judgment  was  rendered  sustaining 
the  replevin.  The  only  question  for  determination  is,  can 
the  claimant  of  the  property,  after  being  defeated  in  a  trial 
of  the  right  of  property,  maintain  replevin  against  the 
officer? 

Section  996  of  the  code  provides  that:  ''When  a  consta- 
ble or  sheriff  shall  levy  on  or  attach  property  claimed  by 
any  person  or  persons  other  than  the  party  against  whom 
the  execution  or  attachment  issued,  the  claimant  or  claim- 
ants shall  give  three  days  notice  in  writing  to  the  plain- 
tiff or  his  agent,  or  if  not  found  within  the  county,  then 
such  notice  shall  be  served  by  leaving  a  copy  thereof  at  his 
usual  place  of  abode  in  such  county,  of  the  time  and  place 
of  the  trial  of  the  right  to  such  property,  which  trial  shall 
be  had  before  some  justice  of  the  county,  at  least  one  day 
prior  to  the  time  appointed  for  the  sale  of  such  properfy." 

Sec.  997  provides  that:  ''  If  on  the  trial,  the  jui<tice  shall 
be  satisfied  from  the  proof  that  the  property,  or  any  part 
thereof,  belongs  to  the  claimant  or  claimants  (or  in  case 
when  a  jury  is  demanded,  the  jury  so  find),  such  justice 
shall  render  judgment  against  the  party  in  whose  favor 
such  execution  or  attachment  issued,  for  the  costs,  and  is- 
sue execution  therefor,  and  shall,  moreover,  give  a  written 
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order  to  the  officer  who  levied  npon,  or  who  maj  be 
charged  with  the  duly  of  Belling  such  property^  directing 
him  to  restore  the  same,  or  ao  much  thereof  as  may  be 
foand  to  belong  to  each  claimant  or  daimants." 

Sec  998  provides  that:  ^'But  if  the  claimant  or  daim- 
ants  fail  to  establish  his  or  their  right  to  sadi  property,  or 
any  part  thereof^  the  justice  shall  render  judgment  against 
such  claimant  or  claimants  for  the  costs  that  have  aocnied 
on  account  of  such  trials  and  issue  execution  therefor; 
and  the  officer  shall  not  be  liable  to  the  claimant  for  the 
property  so  taken/' 

The  question  here  presented  was  before  this  court  in  tiie 
case  of  Storms  v.  EcUon^  5  Neb.^  463,  and  it  was  held  that 
where  the  jury  found  against  the  claimant  he  could  not 
thereafter  maintain  an  action  against  the  officer.  This  v 
the  language  of  the  statute,  which  was  copied  from  Ohio, 
and  the  courts  of  that  state  in  a  long  course  ofdecmoos 
have  denied  a  right  of  action  in  such  cases.  In  Abbejf  v. 
Searky  4  Ohio  State,  598,  the  court  say:  ''The  daimantiB 
not  bound  to  have  a  trial  of  the  right  of  property ;  and  if  he 
nevertheless  see  fit  to  have  it  and  fail  to  establish  his  right, 
thereby  adding  apparent  strength  to  the  claim  of  the  cred- 
iter  that  the  property  be  held  by  the  process,  he  ought  not 
to  be  allowed  in  a  subsequent  proceeding  against  the  offi- 
cer to  show  his  right  to  it.''  We  approve  of  that  langoage, 
and  when  the  verdict  is  in  favor  of  the  officer  he  is  entitled 
to  protection.  This  se^n:is  to  be  conceded  by  the  attorneys 
for  the  defendant  in  error,  but  they  contend  that  the  at^ 
tachment  was  abandoned,  and  that  the  sale  being  made 
upon  execution,  the  trial  of  right  of  property  was  not  in  the 
same  case,  therefore  the  defendant  is  not  concluded.  The 
case  in  that  r^ard  is  substantially  the  same  as  that  of  Day 
V,  Thompson,  11  Neb.,  123.  The  court  acquiredgurisdic- 
tion  by  the  levy  of  the  attachment  and  the  lien  acquired 
thereby.  The  proper  course  in  such  case  is  for  the  oonrt 
to  order  the  attached  property  to  be  sold;  but  where  it  is  in 
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fact  retained  or  sold  to  satisfy  the  jndgmenty  in  that  case^ 
the  possession  of  the  officer  being  continuonSy  one  trial  of 
the  right  of  property  is  sufficient  as  against  the  claimant  to 
justify  the  officer  in  selling  the  properly.  The  question  of 
the  rights  of  the  defendant  in  error  as  against  the  judgment 
creditor  is  not  before  the  court  As  the  claimant  of  the 
property  cannot  maintain  replevin  against  the  officer^  the 
judgment  of  the  district  court  is  reversed  and  the  cause  re- 
manded for  further  proceedings. 


Reversed  and  remanded. 


Thomas  Scales,  appellee,  v.  C.  N.  Paine  &  Co., 
impleaded  with  Hermine  Lepin  et  al.,  appei.- 

LANTS. 


18  62? 

15  826 

18  581 

88  810 

13  &81 

80  98 


1.  Husband  and  Wife:    agency.    Where  a  hnshand,  haTing 

general  authority  as  agent  of  his  wife  to  do  business  for  her,  en- 
tered into  a  contract  with  P.  &  Co.  for  lumber  and  building  ma- 
terial to  erect  a  hotel  on  a  lot  owned  by  her,  Held,  That  P.  &  Co. 
were  entitled  to  a  mechanic's  lien  on  the  premises. 

2.  G^eneral  Agent :    power.    The  power  of  a  general  agent  can- 

not be  restricted  by  secret  instructions  of  which  the  party  deal- 
ing with  him  has  no  notice. 

3.  Evidence  examined  and  judgment  reversed  as  being  against  the 

evidence,  and  the  cause  remanded  for  the  entiy  of  judgment  in 
&TOTOfP.  &Co. 

Error  to  the  district  court  for  Adams  county.    Tried 
below  before  Gaslin^  J. 

Lamby  BiUingdey  &  Lambertson  and  BcUty  &  Ragan, 
for  appellants. 

James  Laird  and  B,  F.  SntUh,  for  appellee. 
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This  action  was  brought  in  the  district  coort  of  Adams 
county  to  foreclose  a  mechanic's  lien  upon  certain  real  es- 
tate owned  bj  Hermine  Lepin.  C.  N.  Paine  &  Go.  were 
made  defendants  upon  the  ground  that  they  claimed  a  me- 
chanic's lien  upon  the  same  real  estate.  On  the  trial  of 
the  cause  in  the  court  below  judgment  was  entered  in  £ivor 
of  the  plaintiff  for  the  sum  of  $690,  and  the  same  was  de- 
clared a  lien  upon  the  premises,  and  the  court  found  agaiiirt 
the  defendants  C.  N.  Paine  &  Co.,  and  dismissed  the  gtobb 
petition.    They  appeal  to  this  court 

The  principal  objection  is  that  the  judgment  is  against 
the  weight  of  evidence.  It  appears  from  the  testimony 
that  Hermine  Lepin  is  the  wife  of  Herman  Lepin,  who  was 
her  agent,  and  seems  to  have  had  full  power  and  authority 
to  enter  into  contracts  in  relation  to  the  building  in  qaes- 
tion  (a  hotel)  in  her  name.  All  the  testimony  tends  to 
show  a  general  agency  on  his  part,  and  this  being  so  no 
secret  limitation  of  the  power  can  restrict  his  authority,  un- 
less it  was  known  to  those  with  whom  he  was  dealing. 
Fwma8  d  al.  v.  Frankman,  6  Neb.,  429.  As  there  is  no 
proof  of  such  knowledge  on  the  part  of  Paine  &  Co.,  Mrs. 
Lepin,  as  principal,  is  bound  by  the  contracts  in  relation 
to  the  hotel  made  for  her  by  her  husband. 

Second,  The  Lepins  contend  that  they  made  a  contract 
with  the  plaintiff  to  erect  the  building  and  furnish  all  the 
material ;  but  Paine  &  Co.  deny  that  they  sold  any  portion 
of  this  material  to  the  plaintiff.  They  all^  that  they  sold 
the  material  to  Herman  Lepin  for  his  wife,  and  that  they 
refused  to  credit  the  plaintiff,  who  was  then  indebted  to 
them.  This  view  of  the  case  is  sustained  by  the  testimony 
of  a  number  of  witnesses,  and  is  not  specifically  denied  by 
any.  Both  the  plaintiff  and  Herman  Lepin  make  general 
denials,  but  material  facts  which  are  not  denied  show  be- 
yond question  the  truth  of  the  claim  of  Paine  &  Co.    No- 
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thing  would  be  gained  by  a  recapitulation  of  the  teetimony. 
In  our  opinion  it  shows  beyond  controversy  that  Paine  & 
Co.  sold  the  lumber  and  building  material  to  Herman  Le- 
pin  for  his  wife  for  the  purpose  of  erecting  the  hotel  in 
question^  and  that  Paine  &  Co.  have  a  valid  mechanic's  lien 
upon  the  real  estate  for  the  amount  of  their  claim. 

The  cause  is  remanded  to  the  district  court  to  enter  a 
judgment  in  oonfonnily  to  this  opinion. 

ReVEBSED  Ain>  BEHAm>ED. 


BoABD   OP    County   Commissioners   op    Lancaster 

COUNTY,  PLAINTIFF  IN  ERROR,  V.  ThE  StATE  OF  NE- 
BRASKA, EX  REL.  J.  G.  AfnXER,  DEFENDANT  IN 
ERROR. 

1.  Constitutional  Law.    The  act  approved  Febraaiy  20, 1879,  for 

the  repayment  of  taxes  levied  upon  school  lands  the  title  of 
which  was  in  the  state,  Held,  Not  in  conflict  with  the  con- 
stitntion.  Washinfftan  eotmfy  v.  Fletcher,  12  Neb.,  366,  adhered 
to.    Lake,  Ch.  J.,  dissenting. 

2.  Mandamus  against  County.     County  oommiasionexs  will 

not  be  compelled  by  mandamns  to  act  npon  claims  against  the 
county,  where  no  estimates  have  been  made  for  taxes  to  be 
levied  to  pay  the  same,  unless  there  are  ftinds  in  the  treasury 
for  the  payment  of  such  claims. 

3.  County  Commissioners  have  no  authority  to  audit  claims 

against  the  county  unless  there  are  iunds  in  the  treasury  or  suffi- 
cient taxes  have  been  levied  for  the  payment  of  the  same. 

Error  to  the  district  court  for  Lancaster  county.    Tried 
below  before  Pound,  J. 

Harwood  &  Ame8,  for  plaintiff  in  error. 

Rieketts  dc  Wibon,  for  defendant  in  error. 


13    ft23 
17      86 
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On  the  6th  daj  of  August^  1879,  the  relator  filed  adnlj 
verified  claim  for  the  sum  of  $753.75  against  Lancaster 
county  for  taxes  levied  and  paid  upon  school  lands  in  said 
county,  the  title  to  which  was  in  the  state.  No  action  be> 
ing  taken  by  the  board  upon  the  claim,  in  May,  1882,  the 
relator  obtained  an  alternative  writ  of  mandamus  from  the 
district  court  of  Lancaster  county,  to  compel  them  to  act 
upon  the  claim.  To  this  writ  the  commissionere  answered 
in  substance  that  they  were  ready  and  willing  to  audit  said 
claim  whenever  there  were  funds  in  the  treasury  of  die 
county  for  the  purpose  of  paying  the  same;  that  prior  to 
the  decision  of  this  court  in  the  case  of  Washington  Cbtmfy 
V,  Fletcher y  12  Neb.,  366,  there  was  doubt  as  to  the  valid- 
ity of  the  law  approved  ^'ebruary  20th,  1879,  for  the  repay- 
ment of  said  taxes,  in  consequence  of  which  no  estimate  of 
the  amount  required  for  the  repayment  of  the  same  iivas 
made  in  January,  1882,  or  at  any  other  time,  and  that 
there  are  no  funds  in  the  county  treasury  for  the  payment 
of  warrants  drawn  on  such  fund.  A  demurrer  to  the  an- 
Bwet  was  sustained  in  the  court  below,  and  a  peremptoiy 
writ  awarded. 

The  question  of  the  validity  of  the  act  of  February  20th, 
1879,  for  the  repayment  of  taxes  paid  upon  school  lands, 
the  title  of  which  is  held  by  the  state,  was  before  this  court 
in  the  case  of  WaMnffton  Oownty  v,  Fletcher y  12  Neb.,  166, 
and  it  was  held  by  a  majority  of  the  court  that  the  act  was 
not  in  conflict  with  the  constitution,  and  was  valid.  And 
after  a  careful  review  of  the  question,  we  see  no  reason  to 
change  our  views.  We  therefore  adhere  to  our  decifiioD 
as  to  the  validity  of  the  act. 

The  sixth  subdivision  of  the  act  of  1879,  concerning 
counties  and  county  officers,  provides  that:  '^  At  their  reg- 
ular meeting  in  January  of  each  year,  to  prepare  as 
estimate  of  the  necessary  expenses  of  the  county  during 
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the  ensuing  year,  the  total  of  which  shall  in  no  instance 
exceed  the  amoont  of  taxes  authorized  by  law  to  be  levied 
during  that  year^  including  the  amounts  necessary  to  meet 
outstanding  indebtedness  as  evidenced  by  bonds,  coupons,  or 
warrants  legally  issued,  and  such  estimate  containing  the 
items  constituting  the  amounts  shall  be  entered  at  laige 
upon  their  records,  and  published  four  consecutive  weeks 
before  the  levy  for  that  year  in  some  newspaper  published 
and  of  general  circulation  therein,  and  no  levy  of  taxes 
shall  be  made  for  any  other  purpose  or  amounts  than  are 
specified  in  such  estimate  as  published;  but  any  item  or 
amount  may  be  stricken  from  such  estimate,  or  reduced 
at  the  time  the  levy  is  made.  If  any  levy  shall  be  made 
in  excess  of  such  estimate,  the  tax  shall  not  therefore  be 
void,  but  .the  members  of  the  county  board  and  their  sure- 
ties shall  be  jointly  and  severally  liable  upon  their  official 
bonds  for  the  full  amount  of  such  excess,  which  shall  be 
collected  by  civil  action  as  in  other  cases,  for  the  use  of  the 
school  fund  of  the  county.  If  the  members  of  the  said 
board  neglect  to  comply  with  any  other  provisions  of  this 
section,  the  tax  shall  not  therefore  be  void,  but  they  shall 
each  be  liable  to  a  penalty  of  five  hundred  dollars,  to  be 
recovered  by  civil  action  as  in  other  cases,  for  the  use  of 
the  school  fund  of  the  county."    Comp.  Stat.,  179. 

It  will  be  seen  that  the  board  are  prohibited  from  levy- 
ing any  taxes  not  included  in  the  estimate,  and  are  person- 
ally liable  for  the  amount  thus  levied.  The  proper 
construction  of  this  subdivision  was  before  this  court  in  the 
case  of  the  State  v.  Wiaey  12  Neb.,  313,  and  it  was  held 
that  a  tax  levied  for  bridge  purposes  under  the  provisions 
of  an  act  passed  after  the  estimates  for  that  year  were  made, 
was  not  void,  but  that  the  county  commissioners  tliereby 
subjected  themselves  to  liability.  Such  is  undoubtedly  a 
proper  construction  of  the  act  But  this  court,  will  not 
compel  county  conmiissioners  to  violate  the  law  and  levy 
taxes  for  a  particular  purpose,  where  no  estimates  for  that 
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purpose  have  been  made.  The  quesUon  whether  a  credi- 
tor can  oompel  the  commissioners  by  mandamus  to  make  an 
estimate  sufficiently  large  to  include  his  account  is  not  be- 
fore the  court.  But  no  warrant  can  be  drawn  on  the 
treasury  unless  there  are  funds  in  the  treasury,  or  a  suffi- 
cient tax  has  been  levied  to  pay  the  same. 

Sea  33  of  the  act  above  referred  to  provides  that: 
^^Upon  the  allowance  of  any  claim  or  account  against  the 
county,  the  county  board  shall  direct  the  county  clerk  to 
draw  a  warrant  upon  the  county  treasurer  in  paym^it 
thereof,  such  warrant  to  be  signed  by  the  chairman  of 
the  county  board,  countersigned  by  the  county  clerk,  and 
sealed  with  the  county  seal,  but  the  same  shall  not  be  de- 
liverd  to  the  party  until  the  time  for  taking  an  appeal 
has  expired,  and  if  such  appeal  be  taken,  then  not  until 
the  same  shall  have  been  determined.^'    Comp.  Stat.,  180. 

Sec.  34 provides  that:  "It  shall  not  be  lawiul  for  any 
warrant  to  be  issued  for  any  amount  exceeding  in  the  aggre- 
gate seventy-five  per  cent  of  the  amount  levied  by  tax  for 
the  current  year^  except  there  be  money  in  the  treasury  to 
the  credit  of  the  proper  fund  for  the  payment  of  the  same. 
Nor  shall  the  county  board  issue  any  certificate  of  indebted- 
ness in   payment  of  any  account  or  claim   in  any  form 
whatever,  but  all  accounts  against  a  county  which  cannot 
be  paid  by  warrant  as  herein  provided,  shall  be  filed,  num- 
bered, and  recorded,  and  paid  as  aforesaid  in  the  order  of 
their  entiy  upon  the  record,  whenever  a  warrant  can  be 
drawn  under  the  provisions  of  this  section. 

Sec.  35  provides  that:  "Each  warrant  shall  specify 
the  amount  levied  and  appropriated  to  the  faad  upcxi 
which  it  is  drawn,  and  the  amount  already  expended  of 
such  fund.'' 

Sec  36  provides  that:  "Any  warrant  drawn  after  sev- 
enty-five per  cent  of  the  amount  levied  for  the  year  is  ex- 
hausted, and  where  there  are  no  funds  in  the  treasury  for 
the  payment  of  the  same,  shall  not  be  chargeable  as  against 
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the  county^  but  may  be  collected  by  civil  action  from  the 
county  board  making  the  same,  or  any  member  thereof/' 

A  fair  construction  of  these  provisions  shows  that  the 
legislature  did  not  intend  that  a  claim  should  be  allowed 
until  a  warrant  could  be  drawn  for  the  payment  of  the 
same;  in  other  words,  unless  there  are  funds  in  the  treasury 
or  a  tax  levied  upon  which  a  warrant  can  be  drawn.  Aa  it 
clearly  appears  that  there  are  no  funds  in  the  treasury,  or 
taxes  levied  upon  which  a  warrant  can  be  drawn  to  pay 
the  relator's  claim,  the  commissioners  will  not  be  compelled 
to  audit  his  account.  The  judgment  of  the  district  court 
is  reversed  and  the  cause  dismissed. 

BeVERSED  and  DIBMIS8ED, 


Lewis  Morrison,  plaintiff  in  error,  v.  The  State 
OF  Nebraska,  defendant  in  error. 

1.  Criminal  Law:    evidence.    Where  the  evidence fiuls  to  ooa- 

nect  the  aocused  with  the  oommiasion  of  the  crime  a  yerdict  of 
guilty  cannot  he  sustained.  Mere  suspicion,  however  strong, 
win  not  authorize  a  jury  to  return  a  verdict  of  guilty. 

2.    :    SENTENCING  PRisoNEB.    The  Supreme  court  wiU  not 

review  a  sentence  passed  in  conformity  to  law  hy  the  district 
court,  although  it  may  seem  excessive,  unless  there  is  a  dear 
abuse  of  discretion. 

Error  to  the  district  court  for  Adams  county.    Tried 
below  before  Gaslin,  J. 

A.  H,  BoweUy  for  plaintiff  in  error. 

The  AUoTTiey  Generai,  for  defendant  in  error. 

Maxwell,  J. 

The  plaintiff  in  error  was  found  guilly  of  horse  stealing, 
at  the  Majy  1882,  term  of  the  district  court  of  Adams 
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cowatyy  and  sentenced  to  imprisonment  in  the  p^tentiaiy 
for  ten  years. 

The  principal  error  relied  upon  in  this  court  is,  that  the 
verdict  is  not  sustained  by  the  evidence.  The  attorney 
general  sttftes  frankly  to  the  court  that  the  proof  fails  to 
show  that  Morrison  committed  the  theft  or  aided  in  com- 
mittiug  the  same,  and  that  at  the  most  it  merely  raises  a 
strong  suspicion  of  guilt.  This  being  so^  the  attorney  for 
the  state  has  properly  brought  this  fact  to  the  attention  of 
the  court.  To  protect  the  innocent  is  one  of  the  chief  ends 
of  government;  and  there  can  be  no  greater  wrong  commit- 
ted against  a  person  than  to  convict  him  of  a  crime  of 
which  he  is  not  guilty.  And  unless  the  evidence  reaches 
that  d^ree  of  certainty  as  to  exclude  reasonable  doubt,  it 
is  not  sufficient  to  convict.  The  word  evidence,  in  legal 
acceptation,  includes  all  the  means  by  which  any  allied 
matter  of  fact,  the  truth  of  which  is  submitted  for  investi- 
gation, is  established  or  disproved.  Matters  of  fact  are 
proved  by  moral  evidence  alone,  by  which  is  meant  not 
only  that  kind  of  evidence  which  is  employed  on  subjects 
connected  with  moral  conduct,  but  all  the  evidence  which 
is  not  obtained  either  from  intuition  or  demonstration.  1 
Greenleaf  Ev.,  sec.  1. 

In  Horbach  v.  Miller^  4  Neb.,  44,  Judge  Gantt,  in 
speaking  of  circumstantial  evidence,  says:  ''Thispresum{>- 
tion,  however,  must  rest  upon  facts  proved,  for,  when  the 
main  fact  in  respect  of  the  subject  matter  in  controversy 
cannot  be  proved  by  direct  testimony,  such  fact  is  arrived 
at  by  the  proof  of  other  facts  so  associated  with  the  fact  in 
question  that  in  the  relation  of  cause  and  effect  lead  to  a 
satisfactory  and  certain  conclusion.  Therefore  presumptive 
evidence  consists  in  the  proof  of  minor  or  other  facts  inci- 
dental to  or  usually  connected  Avith  the  fact  sought  to  be 
proved,  which,  when  taken  together,  inferentially  estab- 
lish or  prove  the  fact  in  question  to  a  reasonable  degree  of 
certaiutv/' 


JULY  TERM,  1882.  629 

The  State  t.  Stein. 

ThiSi  in  our  view,  is  a  correct  definition  of  this  kind  of 
evidence.  It  is  an  inference  to  be  drawn  from  facts  proved. 
These  facts  must  not  only  be  consistent  with  the  prisoner's 
guilt  but  be  inconsistent  with  any  other  rational  conclusion. 
1  Oreenleaf  Ev.,  sec.  34.  If  no  facts  are  proved  tending 
to  show  the  guilt  of  a  person  accused  of  crime  the  jury 
must  acquit,  no  matter  how  strong  their  grounds  of  suspi- 
cion may  be. 

Second.  The  sentence  seems  excessive.  The  law  fixes 
the  minimum  of  punishment  in  such  cases  at  three  years 
imprisonment.  A  discretion  is  given  to  the  judge  to  in- 
crease the  term  of  imprisonment  in  cases  where  it  seems 
proper  to  do  so.  This  discretion  to  a  great  extent  rests 
with  the  trial  court;  but  experience  has  demonstrated  that 
it  is  the  certainty  and  not  the  severity  of  punishment  that 
deters  from  crime,  but  unless  there  is  gross  abuse  of  discre- 
tion this  court  will  not  interfere.  The  judgment  of  the 
district  court  is  reversed  and  the  cause  remanded  for  a  new 
trial. ' 

Bev£BS£D  and  bemanded. 


The  State  of  Nebbaska,  ex  bel.  Samuel  B.  Glenn, 

V.  Bobebt  p.  Stein. 

1.  Quo  Warranto:  jurisdictiok  of  sxtpsshe  doubt.  The 
supreme  court  has  jurisdiction  in  a  proceeding  by  quo  warranto 
to  tiy  the  Tight  of  the  relator  in  the  cause  to  the  office  of  county 
treasurer.  In  such  case  the  information  must  state  fiicts  show- 
ing that  the  relator  is  entitled  to  the  office  of  which  he  claims  to 
be  unlawfhUy  deprived. 

i.    :    WHO  may  pbosiccuts.    a  private  person  cannot  appear 

as  relator  where  he  does  not  daim  the  right  to  the  office.  In 
such  case  the  prosecution  is  on  behalf  of  the  public,  and  must  be 
conducted  hy  the  piroper  public  officer, 
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3.  ElectioiiB:  oouinrr  tbeabussb.  Section  10  of  l&e  dectioii 
law  of  1879,  which  provides  that  oonnty  treaBureis  shall  be  inel- 
igible foi  more  than  two  oonaecntive  terms,  haa  no  retroactiTe 
effect 

Obiginal  information  in  nature  of  quo  toarranto. 
V,  Bierbower  and  Joel  HuUy  for  relator. 
Marquetty  Deweese  &  HcUl,  for  respondent 
Maxwell,  J. 

This  is  an  information  filed  in  this  court  by  Sanmel  fi. 
Glenn  against  the  defendsmt  to  oust  him  from  the  office  of 
treasurer  of  Kearney  county. 

The  relator  states  the  cause  of  action  as  follows: 

^'Mrd,  The  relator,  Samuel  S>.  Glenn,  on  the  eighth 
day  of  November,  1881,  and  for  the  last  past  five  yeais 
prior  thereto,  was  a  citizen  of  the  United  States  and  of  the 
State  of  Nebraska,  and  a  continuous  resident,  taxpayer,  and 
qualified  elector  of  Kearney  county,  Nebraska. 

"Second.  On  the  eighth  day  of  November,  1881,  at  the 
last  general  election  of  county  ofiBcers,  as  shown  by  the  re- 
turn of  the  board  of  canvassers  of  said  election,  the  follow- 
ing were  the  number  of  votes  cast  for  county  treasurer  for 
said  county,  to-wit:  For  relator,  Samuel  K.  Glenn,  308 
votes;  for  the  defendant,  Robert  P.  Stein,  610  votes;  for 
C.  A.  Ericson,  1  vote;  total,  819  votes  for  said  office. 

"  Third.  Defendant  Robert  P.  Stein  was,  on  the  sixth 
day  of  July,  1875,  by  the  boaixl  of  county  commissioners 
duly  appointed  to  fill  the  vacant  office  of  county  treasuier, 
which  office  he  then  accepted,  qualified,  used,  and  held 
during  said  imexpired  term.  Afterwards,  to-wit,  at  the 
general  election  of  the  years  1875,  1877,  and  1879  for  the 
election  of  county  officers,  each  time  said  Rol>ert  P.  Stdn 
was  declared  to  be  and  was  duly  elected  to  said  office  of 
county  treasurer  of  said  county,  and  each  several  said  terms 
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did  accept  and  qualify  to  hold  and  did  take  and  hold  said 
office,  and  has  held  and  exercised  said  office  continuously 
during  said  three  full  terms  and  fractional  term  from  the 
sixth  day  of  July,  1875|  until  the  fifth  day  of  January, 
1882/' 

There  are  also  allegations  of  fraudulent  voting  at  the 
election  in  November,  1881,  which  it  is  not  necessaiy  to 
notice,  as  it  is  not  alleged  that  said  votes  affected  the  result. 
There  is  no  all^ation  that  a  majority  of  the  l^al  votes 
cast  at  said  election  were  cast  for  the  relator. 

The  defendant  demurred  to  the  information,  firdy  be- 
cause the  court  has  no  jurisdiction;  Becond.  because  the 
&cte  stated  in  the  infornition  are  n^  sufficient  to  oonsti- 
tute  a  cause  of  action. 

The  question  of  jurisdiction  was  before  the  court  in  the 
case  of  The  State,  ex  rel.  ValenHney  v.  Oriffey,  5  Neb.,  161 ; 
and  after  a  very  full  examination  of  the  authorities  the 
court  held  that  it  had  jurisdiction.  And  we  adhere  to  that 
decision. 

Second.     Does  the  information  state  a  cause  of  action? 

Sec.  707  of  the  code  provides  that:  "Such  information 
shall  consist  of  a  plain  statement  of  facts  which  constitute 
the  grounds  of  the  proceeding,  addressed  to  the  court, 
which  shall  stand  for  an  original  petition.'' 

Sec.  708  provides  that:  "Such  statement  shall  be  filed 
in  the  clerk's  office,  and  summons  issued  and  served  in  the 
8ame  manner  as  hereinbefore  provided  for  the  commence- 
ment of  actions  in  the  district  court." 

Sec.  709  provides  that:  "The  defendant  shall  appear 
and  answer  such  information  in  the  usual  way,  -and  issue 
being  joined,  it  shall  be  tried  in  the  ordinary  manner." 

Sec.  710  provides  that:  "When  the  defendant  is  holding 
an  office  to  which  another  is  claiming  the  right,  the  infor- 
mation should  set  forth  the  name  of  such  claimant,  and 
the  trial  must,  if  practicable,  determine  the  rights  of  con- 
testing parties." 


532      SUPREME  CX)URT  OF  NEBRASKA, 

The  State  v.  Stein. 

-    -  - 

Sec,  711  provides  that:  '^ If  judgment  be  rendered  in 
favor  of  such  claimant^  he  shall  proceed  to  exercise  the 
functions  of  the  office  after  he  has  qualified  as  required  by 
law/' 

Sec.  717  provides  that:  ^' When  an  information  is  upon 
the  relation  of  a  private  individual,  it  shall  be  so  stated 
in  the  petition  and  proceedings,  and  such  individual  shall 
be  responsible  for  costs  in  case  they  are  not  adjudged 
against  the  defendant.  In  other  cases  the  title  of  the 
cause  shall  be  the  same  as  in  a  criminal  prosecution,  and 
the  payment  of  costs  shall  be  regulated  by  the  same  rale.'' 

An  information  when  filed  by  an  individual  to  oust  the 
incumbent  from  an  office  and  instate  the  relator  therein,  is 
a  personal  remedy,  although  the  state  is  the  nominal  partr^ 
still  it  is  on  the  relation  of  the  individual  claiming  to  be 
aggrieved.  In  such  case  the  information  must  state  fads 
showing  the  right  of  the  relator  to  the  office.  State  v.  Bwd, 
46  Mo.,  628.  MUer  v.  Palermo,  12  Kas.,  14.  ThtPexh 
pie  V.  Walker y  23  Barb.,  304.  People  v,  Ryder,  2  Keman, 
433.  BespuAlioa  v.  Or^Uha,  2  Dall.,  112.  Oom.  r.  Jones, 
12  Penn.  St.,  366.  Cbm.  v.  Cluley,  66  Penn.  St,  270. 
The  case  last  cited  was  similar  to  the  one  at  bar,  a  defeated 
candidate  for  sherifi^  having  sought  to  oust  the  defendant 
from  the  office  without  showing  that  he  was  entitled  to  the 
same. 

The  court  held  that  he  had  no  such  interest  as  entitled 
him  to  be  heard.  That  the  question  was  ezclusivety  a 
public  one,  and  could  only  be  raised  by  the  attorney  gen- 
eral. 

Where  *a  private  person  has  no  direct  interest  in  the 
result  of  the  action,  it  cannot  be  maintained  by  him  be- 
cause the  public  alone  are  interested.  At  common  law  the 
information  was  filed  by  the  attorney-general  on  his  own 
motion,  or  by  the  master  of  the  crown  office,  but  since  the 
statute  of  4  and  6  William  and  Mary,  ch.  18,  by  the  direc- 
tion of  the  court  of  Song's  Bench.    Stat,  quo  Warranto, 


JULY  TERM,  1882.  633 

The  State  v.  Stein. 

6  Edw.  I.,  sec.  5.  18  Edw,  I.,  Stat.  2,  3.  Strata  Mar- 
ceOa,  9  Eep.,  29.  Bex  v.  Trinity  Htyuse,  1  Sid.,  86.  Rex 
V.  Trelawney,  3  Burr,  1616.  State  v.  St.  Louis  Perpetual 
Mar.y  Fire,  and  Life  Ins.  Co.,  8  Mo.,  330.  Angell  and 
Ames  on  Corporations,  sec.  731. 

Our  statute  has  not  changed  the  common  law  in  that 
r^ard  as  to  the  law  officer  of  the  state,  except  that  it  per- 
mits prosecuting  attorneys  to  institute  proceedings  on  cases 
arising  in  their  respective  districts.  But  where  the  state 
at  large  is  interested,  the  attorney  general,  as  at  common 
law,  is  the  proper  parfy.  As  the  information  fails  to  state 
facts  showing  the  relator's  right  to  the  office  in  question,  it 
does  not  state  facts  to  constitute  a  cause  of  action. 

Third.  Sec  10  of  the  election  law  of  1879  provides 
that  the  county  treasurer  phall  be  ineligible  for  more  than 
two  consecutive  terms.  This  act  took  effect  on  the  Ist  day 
of  June,  1879,  and  is  to  be  construed  prospectively — that  is, 
county  treasurers  thereafter  elected  should  not  hold  more 
than  two  consecutive  terms.  A  court  will  not  give  a  retro- 
spective effect  to  a  statute,  unless  it  is  clear  from  the  lan- 
guage used  that  the  legislature  intended  to  give  it  that 
effect.  Bartruff  v.  Remey,  15  Iowa,  267.  Mcintosh  v, 
Kilbaume,  37  Id.,  420.  The  election  law  of  1879,  there- 
fore, did  not  render  the  defendant  ineligible.  Comp.  Stat., 
258. 

As  the  information  fails  to  state  a  cause  of  action,  the 
demurrer  is  sustained  and  the  action  dismissed. 

Judgment  aooorbingly. 
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W.  H.  Peescott,  PLAiiimpp  in  ebbob,  v.  Theodore 
M.  Jones,  defendant  in  ebbob. 

Settixig  Aside  Verdict.  To  Justify  the  court  in  aettiiig  aside  Ihe 
▼eidict  of  a  jury  because  it  is  not  sustained  by  the  evidence,  it 
is  not  sufficient  that  the  court)  if  sitting  as  a  jury,  would  have 
reached  a  different  conclusion  from  that  axriyed  at  by  thejni;, 
but  the  verdict  must  be  clearly,  wrong. 

Erbob  to  the  district  court  for  Adams  coonty. 
A.  H.  Bowen  and  James  Lairdy  for  plaintiff  in  error. 
Batty  &  RagaUy  for  defendant  in  error. 
Maxwell,  J. 

The  only  error  assigned  in  this  case  is  that  die  verdict  is 
not  sustained  by  the  evidence.  In  such  case,  in  order  to 
justify  the  court  in  setting  the  verdict  aside,  it  is  not  suffi- 
cient that  the  court,  if  sitting  as  a  jury,  would  have  reached 
a  different  conclusion  from  that  arrived  at  by  the  juiy.  If 
such  was  the  law,  it  would  virtually  abolish  trial  by  juiy. 
It  is  only  where  the  verdict  is  clearly  wrong  that  it  will  be 
set  aside. 

The  testimony  in  this  case  is  conflicting,  and  tihere  is  no 
such  preponderance  against  the  verdict  as  would  justify  the 
court  in  setting  it  aside.  The  judgment  is  therefore  af- 
firmed. 

Judgment  affibmed. 
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WiixiAM  J.  McGavock,  appellant,  v.  John  W.  Pol- 
lack, APPELLEE. 

1.  Tax  Sale:    sbdbmption:    tax  deed.    Sec  64  of  the  Beve- 

nne  act,  Gen.  Statutes,  922,  gave  two  yean  from  the  day  of  sale 
for  ledemptioii.  The  sale  was  made  Jane  15th,  1874,  and  the 
treasarer's  deed  Jnne  15th,  1876.  Held,  That  the  deed  was  made 
before  the  time  for  redemption  had  expired,  and  was  therefore 
void.  HM,  tUaOf  That  the  deed  was  Toid  for  not  showing  where 
the  sale  was  made,  and  also  fbr  the  reason  that  the  sale  was  for 
a  part  only  of  the  taxes  then  delinquent. 

2.    .    A  sale  of  land  for  taxes  mnst  be  for  all  that  are  delin- 


8. 
4. 


5. 


7. 


qnent  at  the  time,  or  it  is  void. 

.    A  Talid  deed  cannot  be  made  nnder  a  Toid  tax  sale. 


Praotioe:  pleading:  jxtdomekt.  A  Judgment  rendered  npon 
a  petition  open  to  general  demurrer  is  not  void  and  subject  to 
collateral  attack,  but  merely  erroneous  and  liable  to  be  reyersed 
by  proceedings  in  error. 


:  OONSTBUCnVE  SEfiYICE :  PUBLICATION  OF  NOTICE  TO  DE- 
FENDANT. Gonstructive  seryice  of  notice  to  the  defendant  of 
the  commencement  of  an  action  must  be  preceded  by  an  affi- 
dayit  as  directed  by  sec.  78  of  the  code  of  ciyil  procedure. 

: : .    Where  the  affidayit  &ils  to  show  that 


the  person  to  be  served  was  then  a  non-resident  of,  and  that 
senrice  of  a  summons  could  not  be  made  upon  him  within  this 
state,  the  publication  is  yoid. 

:  LIMITATION.     The  special  limitation  of  time  for  the 


commencement  of  an  action  by  the  revenue  act  ^is  not  available 
where  the  tax  deed  ia  prima  facie  void. 


Appeal  from  the  district  court  of  Wayne  county, 
Babnes,  J.,  presiding.  The  action  was  to  duicel  certifi- 
cates of  tax  sale,  and  tax  deed  issued  thereon  and  to  set 
aside  proceedings  in  foreclosure  of  a  pretended  tax  lien 
upon  section  30,  township  25,  range  4  east,  and  to  quiet 
plaintiff's  title  to  said  r^  estate.  Judgment  below  for 
defendant* 
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/.  C.  Crawford,  for  appellant. 
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M.  MoLaughliny  for  appellee. 
Lake,  Ch.  J. 

The  first  question  presented  relates  to  the  tax  deed  ex- 
ecuted on  the  fifteenth  day  of  June,  1876.  On  behalf  of 
the  plaintiiF  it  is  claimed  that  the  deed  was  void  for  want 
of  authority  on  the  part  of  the  treasurer  to  make  it  at  the 
time  he  did.  It  appears  that  the  sale  in  question  took 
place  on  the  fifteenth  day  of  June,  1874.  The  treasurer's 
certificate,  to  which  the  deed  subsequently  issued  conformed, 
declared  that,  unless  redemption  were  made  as  provided  by 
law,  the  purchaser,  or  his  heirs  or  assigns,  would  be  entitled 
to  a  deed  of  the  land,  ^^on  and  after  the  fifteenth  day  of 
June,  1876." 

Groveming  this  matter,  sec.  64,  Gen.  Statutes,  922,  pro- 
vided that:  '^The  owner  or  occupant  of  any  lands  sold  for 
taxes,  or  any  other  person,  may  redeem  the  same  at  any 
time  within  two  years  after  the  day  of  sale,"  etc.  And 
sec.  67  that:  '^If  no  person  shall  redeem  such  lands  within 
two  years,  at  any  time  after  the  expiration  thereof ,  and  on 
production  of  the  certificate  of  purchase,  the  treasurer  of 
the  county  in  which  the  sale  of  such  lands  took  place  shall 
execute  to  the  purchaser,  his  heirs  or  assigns,  in  the  name 
of  the  state,  a  conveyance  of  the  real  estate  so  sold,"  etc. 

Taken  together,  the  plain  import  of  these  two  sections 
is,  that  the  owner  of  land  sold  for  taxes,  or  other  interested 
person,  shall  have  two  full  years  ^'after  the  dag  of  «udi 
saW  within  which  to  redeem  it.  In  excluding  the  day  of 
sale  from  the  period  within  which  redemption  may  be 
made,  this  statute  is  analogous  to  the  rule  of  the  code  of 
civil  procedure,  sec.  895,  which  is  that:  "The  time  within 
which  an  act  is  to  be  done,  as  herein  provided,  shall  be 
computed  by  excluding  the  first  day,"  etc.  By  observing 
this  rule  in  fixing  the  period  of  redemption,  the  sale  having 
been  made  on  the  fifteenth,  the  first  day  of  the  two  years, 
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time  given  for  redemption  -was  the  sixteenth  day  of  June, 
1874^  and  the  last  the  fifteenth  day  of  June,  1876,  the 
very  day  on  vrhich  the  deed  was  made.  It  is  very  dear, 
therefore,  that  the  deed  was  unauthorized,  and,  being  so, 
necessarily  void.  The  right  to  redeem  continued  to  the  . 
very  last  moment  of  the  time  given.  And  it  cannot  be 
doubted  that  this  right,  and  the  right  to  have  the  treasurer's 
deed,  could  not  possibly  co-exist. 

And  this  deed  was  void  for  at  lea^t  two  otlier  reasons. 
First.  It  fails  to  show  where  the  sale  was  made.  This  the 
statute  required,  and  the  omission  was  fatal  to  the  deed. 
HaUer  r.  Blaoo,  10  Neb.,  36.  Howard  r.  Lamastery  11 
Id.,  582.  Second.  It  appears  that  the  sale  was  made  for 
the  taxes  of  1872  alone,  while  those  of  1871  and  1873 
were  at  the  same  time  delinquent.  The  treasurer  was  not 
authorized  to  sell  the  land  except  for  all  of  the  taxes  then 
delinquent,  together  with  the  interest,  penalty,  and  costs. 
State  V.  Helmer,  10  Neb.,  25.  TUlotson  v.  Small,  ante  p.  202.  • 
And  for  this  last  reason  the  deed  subsequently  made  to 
cure  the  defects  of  the  first  one  is  also  void.  A  valid  deed 
cannot  be  made  under  a  void  tax  sale. 

The  ruling  of  the  court  below,  by  which  the  proceedings 
to  enforce  the  statutory  lien  for  taxes  paid  under  the  void 
sale  were  held  invalid,  was  right.  The  fact,  however,  that 
the  petition  was  open  to  a  general  demurrer,  which  it 
clearly  was  for  not  showing  a  failure  of  the  tax  title,  did 
not  render  the  judgment  void  and  subject  to  collateral  at- 
tack, but  merely  erroneous  and  liable  to  be  reversed  by 
proceedings  in  error. 

The  reason  of  the  judgment  being  void  is,  that  the  court 
in  pronouncing  it  was  without  jurisdiction  of  the  subject 
matter  of  the  suit  for  want  of  notice  to  the  defendant  It 
seems  that  constructive  service  was  sought  and  an  affidavit 
to  that  end  made.  But  the  affidavit  was  totally  wanting 
in  several  particulars,  some  of  which,  at  least,  were  juris- 
dictional, as  this  court  has  heretofore  held.     Doubtless  the 
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sabject  of  the  action  belonged  to  one  of  the  classes  men- 
tioned in  section  77  of  the  code  of  civil  prooedore,  in  which 
constructive  service  by  publication  may  be  made,  where  the 
defendant  is  a  non-resident  of  this  state. 

But  section  78  provides  that:  '^ Before  service  can  be 
made  by  publication^  an  affidavit  must  be  filed  that  service 
of  a  summons  cannot  be  made  within  this  state/'  *  ^ 
«  *  <^  And  that  the  case  is  one  of  those  mentioned  id 
the  preceding  section.  When  such  an  affidavit  is  filed,  the 
party  may  proceed  to  make  service  by  publication."  In 
order  to  have  shown  that  the  case  was  one  of  those  indiided 
'^in  the  preceding  section/'  the  affidavit  must  have  stated, 
in  addition  to  what  it  did,  at  least  that  the  defendant  wb8 
then  a  non-resident  of,  and  that  service  of  a  summons  ooald 
not  be  made  upon  him  "within,  this  state."  Without  an 
affidavit  showing  the  existence  of  these  two  facts,  as  well 
as  that  the  subject  matter  of  the  suit  was  such  that  con- 
structive service  was  proper,  the  publication  of  notice  W88 
void,  and  the  judgment  based  thereon  open  to  colhileral  at- 
tack.    Atkins  V.  Atkins,  9  Neb.,  191. 

The  plea  of  the  special  limitation  given  by  the  revenoe 
act  for  the  commencement  of  an  action  cannot  be  sus- 
tained. 

In  SuMon  v.  Stone,  4  Neb.,  319,  we  held  that  this  de- 
fense is  available  only  where  the  tax  deed  is  prima  fade 
good,  but,  for  some  defect  in  the  tax  proceeding,  voidable, 
that  this  defense  can  be  made.  For  these  reasons  the  judg- 
ment is  reversed. 

Beversed  akd  behakded. 
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Joel  Hull,  plaintipf,  v.  The  Cokmibbionehb  op 
Keabkey  County  et  al.,  defendants. 

1.     Tax:     ISBSGT7LASITY   IK  LWY  HOT  A  YALOO  OBJBOTIOK  TO. 

In  Jane,  1872,  Kearney  county,  which  till  then  had  been  at- 
tached to  Adams  connty  for  election,  revetwc,  and  jadidal  pnr- 
poees,  wae  organized,  and  prepared  to  transact  its  own  bnsiness. 
On  the  thirteenth  of  Jnly  following,  the  commissioners  of  Ad- 
ams, as  they  had  been  accnstomed  to  do,  and  in  good  &ith,made 
a  formal  levy  of  a  tax  for  Kearney  connty,  npon  the  property 
therein,  which  levy  the  commissioners  of  Kearny  adopted,  and 
caused  to  be  extended  upon  their  ownr  tax  books.  Hdd,  That 
-  this  adoption  of  the  levy  by  the  commissioners  of  Kearney 
connty  made  it  their  own ;  and,  althongh  irregolar,  was  not  a 
valid  objection  to  the  collection  of  the  tax  in  an  eqnitable  point 
of  view. 

2.  Bridge :  oounty  indebtedness  fob:  tax  to  pay  fob:  in- 
junction. The  collection  of  a  tax  levied  for  the  payment  of 
county  warrants  issued  in  settlement  of  an  amount  found  to  be 
due  for  building  a  bridge  under  a  contract  with  the  oounty,  will 
not  be  enjoined  at  the  suit  of  tax-payers  on  the  ground  that  the 
commissioners  exceeded  their  authority  in  letting  the  contract, 
the  contract  having  been  let,  the  bridge  built,  and  the  settle- 
ment made  in  good  &ith  and  without  objection  at  the  time. 

Original  application  for  injunction. 

Jod  HuU  and  Marquett,  Deweeae  &  Hattj  for  plaintiff. 

J.  8.  GUham  and  Qeorge  W,  Doane,  for  defendants. 

Lake,  Ch.  J. 

This  is  an  original  action,  and  was  brought  to  restrain 
the  payment  of  certain  county  warrants,  and  also  the  col- 
lection of  a  tax  levied  for  that  purpose.  The  ground  upon 
which  the  supposed  right  to  this  relief  is  based  is  that  the 
warrants  were  issued  without  lawful  authority,  and  are 
void.  No  fraud  on  the  part  of  any  one  in  the  issue  or 
proposed  payment  of  said  warrants  is  charged,  but  every 
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step  taken  respecting  them  seems  to  be  conceded  to  ba^e 
been  in  the  utmost  good  faith. 

These  warrants  appear  to  have  been  issued  in  due  f<»in 
by  the  commissioners  of  said  county,  on  the  fourth  day  of 
June,  1873,  and  in  payment  to  Heniy  T.  dark  of  the 
balance  found  to  be  due  him  on  settlement  for  build- 
ing a  bridge  across  the  Platt«  river,  between  the  towns  of 
Gibbon  and  Lowell.  The  grounds  of  their  alleged  inva- 
lidity are,  ^8^,  that  there  was  then  no  existing  fund  against 
which  to  draw  them;  second,  that  the  contract  with  Clark 
for  the  building  of  the  bridge  was  unauthorized ;  and,  ihirdj 
that  the  bonds  were  in  excess  of  the  amount  actually  dne 
for  the  work  under  the  contract 

The  want  of  a  fund  is  claimed  chiefly  on  the  ground 
that,  for  the  year  1872,  there  was  no  levy  of  a  road  tax  by 
the  commissioners  of  Kearney  county.  It  appears  from  the 
petition  that,  instead  of  taking  upon  themselves  the  makii^ 
of  a  formal  levy,  the  commissioners  simply  ordered  the 
county  clerk  to  transfer  to  his  own  books  a  formal  levy 
which  had  been  made  by  the  commissioners  of  Adams 
county,  to  which  Kearney  county  had  been  attached  for  elec- 
tion, reverme,  and  judicial  purposes.  From  the  averments 
of  the  petition,  it  appears  quite  clear  that  Kearney  county 
was  completely  organized  when  the  commissioners  of  Adams 
county  assumed  to  make  a  levy  for  it.  This  wa.s  done  prob- 
ably under  the  supposition  that  the  organization  of  Kearney 
had' not  yet  been  fully  perfected,  and  that  it  was  their  duty 
under  the  law  to  do  it  At  any  rate  there  is  nothing  to 
show  that  it  was  not  done  in  the  utmost  good  faith.  Un- 
der these  circumstances  we  are  of  opinion  that  the  action  of 
the  commissioners  of  Kearney,  in  the  adoption  of  the  work 
of  the  commissioners  of  Adams,  made  it  their  own,  and  that, 
although  the  desired  result  was  reached  somewhat  infonn- 
ally,  it  was  not  at  all  different,  at  least  when  equitably 
considered,  from  what  it  would  have  been  if  made  by  the 
commissioners  of  Kearney  independently,  and  after  the 
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ordinary  method.  We  look  upon  this  irregularity  as  of 
no  consequence.  And  it  is  objected  further  to  this  levy 
that  the  larger  portion  of  the  land  on  which  it  was  placed 
was  not  then  subject  to  taxation^  viz.^  about  eight  hundred 
and  sixty  quarter  sections^  which  had  been  selected  by 
railroad  companies  under  grants  from  the  United  States^ 
and,  under  the  law,  still  untaxable.  This  point  is  urged 
as  showing  that  there  was  not  only  no  fund  provided  for 
at  the  time  the  warrants  were  issued,  from  which  they 
could  ultimately  be  paid,  but  also  that  the  contract  with 
Clark  for  the  building  of  the  bridge  was  unauthorized  for 
^vant  of  a  fund  on  which  to  base  it,  as  held  in  The  People 
V.  The  (Commissioners  of  Buffalo  county ,  4  Neb.,  160.  But, 
even  if  the  levy  were  ill^al,  this  objection-  comes  too  late 
to  find  favor  with  a  court  of  equity.  According  to  the 
showing  made,  the  tax-payers  of  Kearney  county  were  per- 
fectly willing  to  have  the  bridge  built  by  Clark,  under  the 
contract,  and  to  have  the  use  of  it — in  other  words,  to  ac- 
cc[>t  the  benefits  that  were  to  flow  to  them  from  Clark's 
performance  of  the  agreement  on  his  part — ^but  unwilling 
to  give  anything  in  retm'n.  As  to  the  building  of  the 
bridge,  aud  the  terms  upon  which  it  was  being  done,  the 
lKH)ple  of  that  county  were  at  the  time  fully  advised,  but 
without  objection  suffered  the  work  to  go  forward  to  com- 
pletion. So,  too,  they  knew  of  the  settlement  between 
Clark  and  the  commissioners  respecting  it,  but  took  no 
appeal,  nor  at  any  time  during  the  eight  years  intervening 
between  that  and  the  commencement  of  this  suit  sought  to 
have  rectified  any  mistake  therein.  Under  such  a  state  of 
facts  it  would  ill  become  a  court  of  equity,  as  it  seems  to 
118,  to  decree  what  is  here  sought.  It  would  be  inequitable 
rathfer  than  equitable.  Bramn  v.  Otoe  cou/rUy,  6  Neb.,  111. 
Clark  V.  Dayton,  Id.,  192.  That  the  tax -payers  of  Kearney 
county  had  a  remedy  at  the  time  of  the  letting  of  the  con- 
tract to  Clark,  if  they  were  unwil  ling  to  incur  the  obliga- 
tion of  paying  for  the  work,  is  clear.    Normand  v,  OUk 


342       SUPREME  COURT  OF  NEBRASKA, 

Glapp  Y.  Maxwell. 

Cov/ntyy  8  Id.,  18.  But,  having  chosen  to  waive  it  then, 
they  caonot  have  it  now.  There  being  no  cause  for  equit- 
able ^ief  shown,  the  temporary  injunction  must  be 
vacated  and  the  action  dismissed  at  the  costs  of  die 
plaintiff. 

JUDGMESrr  AOOOBDDiaLT. 


18    64S 

18    542 
f61    557 


CyBUB  R   ClAPP  ET    AL.,   plaintiffs  TS  ERROBjV. 

E.  M.  Maxwell  &  Co.  et  al.,  defendants  in 

ERROR. 


1.  Foreclosure  of  Mortgages.  A  leading  principle  of  oni  stat- 
ates  relative  to  the  foTecloenre  of  mortgages  upon  real  property 
Ib,  that  a  mortgagor  shall  not  be  answerable  for  i^<t  debt  secured 
upon  the  mortgage,  and  personally,  at  the  same  time,  withoot 
leave  of  the  court 


2. 


3. 


:    POWBB  OF  THE  couBT  IN.    By  a  decree  of  foredosore  of 

a  mortgage  upcm  real  estate,  a  court  poaaeases  no  power  to  giTea 
lien  upon,  or  to  affect  any  other  property  of  the  mortgagw  until 
that  included  in  the  mortgage  is  exhausted. 


:    EXECUTION  AGAINST  OTHER  PROPERTY.    A  general  ex 

ecution  cannot  be  issued  on  a  decree  of  foreclosure,  except  by  or- 
der of  the  court,  made  on  the  report  of  sale,  and  for  a  defidencr 
ascertained  after  the  mortgaged  property  is  exhausted. 


Error  to  the  district  court  for  Buffido  county.    Tried 
below  before  Gaslin,  J. 


Hamer  &  Conner,  for  plaintifis  in  error. 

Sam,  L.  Savidge,  for  defendants  in  error. 

Lake,  Ch.  J. 

The  action  below  was  brought  to  obtain  an  injonctian 
agaijist  the  sale  of  certain  real  estate  under  an  ordinazy  ex- 
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ecutioa.  The  judgment  on  which  this  execution  was  issued 
was  rendered  in  an  action  brought  by  the  said  £.  M.  Max- 
well &  Co.  against  Lucretia  £.  AltafFer  and  others^  for 
the  foreclosure  of  a  mortgage  upon  real  property  other  than 
that  now  in  controversy.  The  decision  of  the  question  of  the 
plaintt£&^  right  to  the  injunction  sought,  independently  of 
the  incidental  question  of  homestead,  depends  entirely  upon 
the  effect  that  must  be  given  to  the  judgment  in  the  fore- 
closure suit.  If,  as  its  form  in  part  might  indicate,  it  is 
really  a  judgment  inperaonamy  and  effective  as  such,  then 
it  follows  that  the  execution  was  properly  issued)  and  the 
plainti&'  right  to  relief  is  contingent  upon  the  possibility 
of  the  property  levied  upon  being  found  to  have  been  ex- 
empt from  forced  sale  when  they  purchased  it  from  the 
said  Lucretia  Altaflfer. 

The  proceedings  to  foreclose  this  mortgage  were  taken 
under,  and  are  controlled  by,  title  XXVII  of  the  code  of 
civil  procedure,  a  leading  principle  of  which  seems  to  be 
that,  ordinarily,  a  mortgagor  shall  not  be  answerable  for  a 
secured  debt  upon  the  mortgage  and  personally  at  the  same 
time,  and  that,  one  of  these  remedies  having  been  selected, 
it  must  be  exhausted  before  the  other  can  be  resorted  to, 
iniless  first  specially  authorized  by  the  court.  This  we 
think  is  made  clear  by  a  reference  to  three  or  four  sections 
of  the  title  just  referred  to. 

Section  846  provides,  that  in  an  action  for  the  foreclo- 
sure of  a  mortgage,  "the  court  shall  have  power  to  decree  a 
sale  of  the  mortgaged  premises,  or  such  part  thereof  as  may 
be  sufficient  to  discharge  the  amount  due  on  the  mortgage, 
and  the  cost  of  suit.'' 

Section  847  provides  that  the  court,  in  such  case,  "shall 
not  only  have  the  power  to  decree  and  compel  the  delivery 
of  the  possession  of  the  premises  to  the  purchaser  thereof, 
but  on  the  coming  in  of  the  report  of  sale,  *  *  * 
to  decree  and  direct  the  payment  by  the  mortgagor  of  any 
balance  of  the  mortgage  debt  that  may  remain  unsatisfied 
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after  a  sale  of  the  mortgaged  premises^  in  the  cases  in  which 
such  balance  is  recoverable  at  law;  and  for  that  poipose 
may  issue  the  necessary  execution^  as  in  other  cases,  agaiost 
other  property  of  the  mortgagor/' 

Section  848  declares  that:  ^' After  such  petition  shall  be 
filed,  while  the  same  is  pending,  and  after  a  decree  ren- 
dered thereon,  no  prooeedings  whatev^  shall  be  hadat  kw 
for  the  reooveiy  of  the  debt  secured  by  the  mortgage,  or 
any  part  thereof,  unless  authorized  by  the  court'' 

Section  850  requires  the  plaintiff  in  a  petition  for  the 
foreclosure  of  a  mortgage  to  state  therein  '^whether  any 
proceedings  have  been  had  at  law  for  the  recovery  of  the 
debt  secured  thereby,  or  any  part  thereof,"  etc. 

And  section  851  declares  that:  ''If  it  appear  that  anj 
judgment  has  been  obtained,  in  a  suit  at  law,  for  themone^ 
demanded  by  such  petition,  or  any  part  thereof,  no  pro- 
ceedings shall  be  had  in  such  case,  unless,  to  an  execution 
against  the  property  of  the  defendant  in  such  judgment^ 
the  sheriff,  or  other  proper  officer^  shall  have  returned  that 
the  execution  is  unsatisfied  in  whole  or  in  part,  and  that 
the  defendant  has  no  property  whereof  to  satisfy  the  execu- 
tion, except  the  mortgaged  premises." 

It  is  not  claimed  that  the  court  has,  at  any  time,  au- 
thorized the  mortgagees  to  proceed  against  any  other  dian 
tlie  mortgaged  property,  but  the  right  to  do  so  independ- 
ently of  such  order  is  claimed  on  the  sole  ground  of  the 
form  of  the  judgment  rendered  [in  the  foreclosure  suit. 
The  ground  taken  in  support  of  this  claim  is  that,  although 
the  judgment  may  be  broaderjjthan  the  statute  authorizes,  it 
is  at  most  only  erroneous,  and  therefore  not  open  to  col- 
lateral attack — ^that,  until  reversed  or  modified  by  an  ap- 
pellate tribunal,  it  must  stand  and  be  executed  as  judg- 
ments for  the  recovery  of  money  only  usuaUy  are. 

In  support  of  this  view  the  case  of  Murdoch  t?.  De  Vria^ 
37  Cal.,  527,  is  cited.  But  that  ease,  as  we  view  it, 
although  in  some  of  its  features  somewhat  analogous  to  t]t« 
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one  at  bar,  does  not  aid  the  defendants.  It  appears  that 
the  action  there  was  brought  to  quash  an  execution,  and  to 
perpetually  enjoin  the  enforcement  of  the  judgment  on 
which  it  was  issued.  The  proceeding  in  which  the  judg- 
ment, thus  assailed,  was  rendered,  was  to  enforce  the  lien 
of  a  street  assessment  against  certain  real  estate.  The 
judgment  pro\aded  that  if  the  return  of  the  sheriff  upon 
the  special  execution  ^^  should  show  a  deficiency,  the  clerk 
should  enter  a  personal  judgment  for  the  amount  of  such 
deficiency  agieiinst  the  defendants."  A  deficiency  was  thus 
shown,  a  personal  judgment  entered,  and  an  execution  for 
its  collection  issued.  Belief  was  sought  on  the  single 
ground  of  fraud  in  obtaining  the  judgment.  The  claim 
of  fraud  rested  solely  on  the  fact  that  the  plaintiff,  in  tak- 
ing a  personal  judgment,  had  obtained  greater  relief  than 
he  was  entitled  to.  Of  this  claim  the  court  said:  ^'We 
are  unable  to  perceive  how  fraud  can  be  predicated  of  such 
a  transaction.  The  act  charged  upon  the  plaintiff  as  a 
fraud  was  the  act  of  the  court  There  was  no  promise, 
misrepresentation,  or  understanding  between  th<e  parties, 
outside  of  the  record,  by  which  the  defendants  were  de- 
ceived or  misled  in  any  way.  *  *  *  Of  such  a  trans- 
action nothing  more  can  be  predicated  than  that  the 
plaintiff  has  obtained  an  erroneous  judgment,  which  will 
be  reversed  or  modified  on  appeal,  or  possibly  one  which 
is,  pro  tantOj  absolutely  void." 

The  question  there  decided  being  one  of  fraud  in  pro- 
curing the  judgment,  very  clearly  the  case  has  no  special 
application  as  an  authority  here,  where  no  fraud  is  charged, 
the  judgment  standing  unquestioned,  and  the  only  com- 
plaint respecting  the  legality  of  the  execution  is  that,  not 
having  been  authorized  by  the  court,  it  was  simply  void. 

And  counsel  for  the  defendants  seems  to  concede  that, 

but  for  the  peculiar  wording  of  the  decree,  if  it  were  in 

the  usual  form  of  an  equity  decree  of  foreclosure,  no  general 

execution  could  have  gone  out  until  specially  authorized 

37 
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as  the  statute  directs.  But  he  contends  that,  inasmucli  as 
it  was  formally  "considered  by  the  court  that  Ae  said 
plaintifis  recover,"  etc.,  it  is  both  a  special  and  general 
judgment,  and  consequently  a  lien  not  only  upon  the  par- 
ticular property  covered  by  the  mortgage,  but  also  upon 
the  other  real  estate  of  the  defendants  from  the  time  of  its 
rendition.  We  cannot  accept  this  as^  being  a  correct  view 
of  the  case,  for,  giving  to  the  provisions  of  the  statute 
above  quoted  the  force  which  they  were  evidently  intended 
to  have,  the  court,  in  a  decree  of  foreclosure,  seems  to  pos- 
sess no  power  to  give  a  lien  upon  or  to  affect  any  other 
property  of  the  mortgagor  until  that  included  in  the 
mortgage  is  exhausted.  The  affirmative  declaration  in9ec 
846,  that  in  a  foreclosure  suit  "  the  court  shall  have  power 
to  decree  a  sale  of  the  mortgaged  premise,"  taken  in  con- 
nection with  the  provision  in  the  next  section,  that  '^on  the 
coming  in  of  the  report  of  sale,  the  court  shall  have  power 
to  decree  and  direct  the  payment  by  the  mortgagor  of  any 
balance  of  the  mortgage  debt,"  must  be  taken  in  a  restric- 
tive sense,  and  as  equivalent  to  a  positive  denial  of  power 
to  the  courts  by  decree  to  bind  or  affect  property  outside  of 
a  mortgage  until  that  within  it  is  exhausted. 

To  hold  as  requested  by  the  defendants'  counsel,  woald 
require  us  to  shut  our  eyes  to  all  of  the  decree  save  the 
clause  from  which  we  have  quoted.  This  we  have  no  right 
to  do.  To  construe  the  judgment  of  a  court  properly,  the 
ordinary  rule  applied  in  the  construction  of  instruments 
generally,  by  which  all  of  their  parts  are  considered  to- 
gether, must  be  observed,  for  in  no  other  way  can  a  safe 
conclusion  be  reached  as  to  what  was  really  intended  by  it. 
Taking  the  entire  decree  together,  we  find  that  the  courts 
after  considering  that  ^^  the  said  plainti&  recover,"  etc., 
went  on  and  provided  minutely  just  how  it  should  be  done, 
but  it  was  not  by  means  of  an  ovdinary  execution.  The 
decree  provides  that  payment  shall  be  made  from  the  pro- 
ceeds of  a  sale  of  the  mortgaged  premises,  after  the  satis- 
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faction  of  a  prior  lien.  No  provision  is  made  for  a 
deficiency^  nor  could  there  properly  have  been  at  that 
time.  It  is  only  ^^on  the  coming  in  of  the  report  of  sale" 
that  a  deficiency  can  be  ascertained  and  provided  for. 
Therefore,  taking  the  whole  decree  together,  we  are  of 
opinion  that,  although  in  it^  wording  somewhat  informal, 
in  efiect  it  conforms  substantially  to  the  statute  governing 
the  foreclosure  of  mortgages,  was  not  a  lien  upon  property 
not  embraced  in  the  mortgage,  and  did  not  authorize  the 
issue  of  the  execution  complained  of. 

This  view  of  the  case  renders  an  examination  of  the 
homestead  question  unnecessary,  and  we  pass  it. 

The  judgment  is  reversed,  and  a  decree  may  be  entered 
here  as  prayed  for  in  the  petition. 

Reversed  and  decree. 


Charles  Seeley,  appellee,  v.  Bridges  &  Johnson, 

appellants. 

Mills  and  Mill  Dams.  lu  18S9,  B.  &  Co.  erected  a  miU  at  C,  and 
built  a  dam  acroiH  the  Blue  river  for  the  purpose  of  obtaining 
snfficietit  power  to  propel  the  machinery  of  said  mill.  In  1870t 
they  acquired  the  right  to  raise  the  dam  to  ten  feet  and  two  incheH 
above  low  water  mark.  In  1S79  the  mm  was  bnmed  and  they 
then  commenced  the  erection  of  a  larger  mill  near  the  former  rite. 
In  Janmiry,  1880,  S.  commenced  the  erection  of  a  dam  across 
the  same  river  at  a  point  some  considerable  distance  above  that 
of  B.  &  Co.  In  Jnly,  1881,  B.  &  Co  .sought  to  raise  their  dam  to 
eleven  feet  above  low  water  mark,  thereby  overflowing  the  mlU- 
site  of  8.  Seld,  That  they  had  no  authority  to  raise  their  dam 
above  ten  feet  and  two  inches. 


13    647 

14  ssa 

16    668 


Appeal  from  Saline  county.    Tried  below  before  Wea- 
ver, J, 
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Dawes  &  Foaa,  and  T.  M.  Marquetty  for  appellants. 
O.  P.  Mason,  for  appellee. 
Maxwell^  J. 

The  defendants  are  the  owners  of  a  mill  on  the  Blue 
river  near  the  city  of  Crete,  the  machinery  being  propelled 
by  water.  They,  or  at  least  Bridges  and  his  then  partner, 
Baltzly,  built  a  mill,  and  erected  a  dam  across  the  river  in 
1869,  the  exact  height  of  which  does  not  appear ;  bat  in 
the  fall  of  1870,  it  was  raised  to  ten  feet  two  inches.  Li 
1879,  the  mill  was  burned,  and  the  defendants  commenced 
the  erection  of  a  larger  mill,  and  in  1881,  sought  to  raise 
their  dam  to  eleven  feet.  The  plaintiff  is  also  the  owner 
of  a  mill  site  on  the  same  river  above  that  of  the  defen- 
dant, on  which  he  has  commenced  to  erect  a  mill  and  mill 
dam  and  sought  to  enjoin  them  from  raising  their  dam, 
alleging  that  by  doing  so  the  back  water  from  the  defend- 
ant's mill  would  render  his  mill  site  of  no  value.  The  de- 
fendants in  their  answer  and  cross  petition  asked  for  an 
injunction  restraining  the  plaintiff  from  erecting  a  mill 
dam  at  that  point,  alleging  that  it  is  within  their  mill  dam 
and  they  will  thereby  be  greatly  injured,  etc. 

The  court  found  the  following  facts :  "That, the  plain- 
tiff, Charles  Seeley,  is  the  owner  of  real  estate  as  stated  in 
the  petition,  and  that  the  defendants  are  the  owners  of  real 
estate  as  set  forth  in  their  answer,  and  that  the  Big  Bine 
river  flows  through  both  tracts  of  land,  first  through  the 
lands  of  plaintiff  and  then  through  the  lands  of  de- 
fendants. The  court  further  find  that  one  of  the  de- 
fendants, Bridges,  with  one  Baltzly,  purchased  the  lands 
which  the  defendants  own  at  the  present  time,  in  the  year 
of  1869,  and  in  that  year  built  a  mill  and  mill  dam 
thereon.  That  in  the  year  1875,  Baltzly  sold  his  interest 
in  said  mill  property,  and  that  in  the  same  year,  the  defend- 
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ant  Johnson^  by  purchase^  became  the  owner  of  an  undi- 
vided one-half  interest  in  such  mill,  mill  dam^  and  mill  site, 
and  that  since  that  time  the  defendants  have  been  the  ownr 
ers  of  said  mill,  mill  dam  and  mill  site.  The  court  further 
find  that  in  the  fall  of  1 879^  the  mill  belonging  to  the  defend- 
ants was  burned  down,  that  said  mill  had  cost  and  was  worth 
from  twelve  to  fifteen  thousand  dollars.  That  in  August, 
1880,  defendants  commenced  to  lay  their  plans  for  rebuild- 
ing a  new  mill  on  the  old  site,  and  that  up  to  the  time  of 
the  injunction  in  this  case  was  served,  they  had  expended 
in.  building  the  new  mill  for  machinery,  flume,  and  dam 
upon  said  premises,  forty-one  thousand  dollars,  and  they 
have  now  expended  the  sum  of  forty-four  thousand  dollars. 
The  court  further  find  that  the  land  described  in  tlie  petition, 
and  upon  which  is  situated  the  proposed  mill  site  and  dam  of 
the  plaintiff*  Charles  Seeley,  belonged  to  and  was  owned  by  J. 
C.  Bickle  on  the  24th  day  of  December,  1880,  and  that  on 
that  day  it  was  agreed  in  writing  between  the  said  J.  C. 
Bickle  and  Bridges,  and  Baltzly,  the  then  owners  of  de- 
fendants' mill  dam  and  site,  that  for  certain  valuable  con- 
sideration paid  by  Bridges  and  Baltzly  to  J.  C.  Bickle,  the 
dam  which  had  been  recently  raised  could  be  maintained  at 
its  then  present  height,  and  should  not  be  raised  so  as  to  fur- 
ther flood  said  Bickle's  land.  *  The  court  further  find  that 
in  the  fall  of  1870,  the  dam  of  defendants  was  raised  from 
eight  and  one-half  feet  to  ten  feet  and  two  inches,  and 
that  the  dam  has  from  that  time  been  sinking  and  fre- 
quently been  repaired  and  raised  by  building  on  the  top; 
that  the  dam  has  not  been  kept  up  to  the  height  to  which 
it  was  built  in  the  fall  of  1870 ;  but  the  court  is  unable  to  find 
from  the  proofs  just  how  high  the  dam  has  been  at  particu- 
lar dates  since  the  year  1870,  and  the  time  of  commencing 
this  action,  further  than  it  is  clearly  shown  that  the  dam 
aow,  which,  the  court  finds  to  be  ten  feet  two  inches  high 
from  low  water  mark  on  the  level  of  the  stream  below  the 
dam  at  low  water,  is  higher  than  it  has  been  for  several 
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years  past.  The  court  further  finds  that  on  the  23rd  and 
24th  days  of  June,  1881,  the  defendants  raised  their  dam 
by  building  on  the  top  eighteen  inches,  and  that  the  course 
is  now  ten  feet  two  inches,  and  the  same  height  it  was  in 
the  fall  of  1870,  after  it  had  been  raised  at  the  time  of  the 
contract  of  December  24th,  1870.  The  court  further  find 
that  the  said  dara  of  defendants  backs  the  water  of  the 
stream  and  increases  the  depth  of  the  water  at  the  point 
claimed  by  Seeley  for  a  mill  site,  and  that  the  defendants 
have  the  right  to  maintain  and  keep  their  dam  at  its  pres- 
ent height,  viz.,  ten  feet  two  inches,  and  no  higher^  The 
court  find  that  Charles  Seeley  commenced  work  upon  his  pro- 
posed mill  site  in  December,  1880,  and  continued  to  do 
some  work  and  expended  some  money  up  to  the  time  of 
commencing  this  action;  that  in  digging  race,  he  expended 
about  three  or  four  hundred  dollars,  and  in  excavating  for 
building,  twenty-five  or  fifty  dollars,  and  had  laid  upon 
the  ground  one  car  load  of  lumber  worth  about  six  hun- 
dred dollars,  and  that  since  the  commencement  of  the  suit, 
said  plaintiff  has  placed  upon  said  site  about  three  thou- 
sand dollars'  worth  of  material  and  had  a  small  amount 
of  work  done.  The  court  further  find,  that  the  plaintifl 
Seeley  sued  out  a  writ  of  ad  quod  damnwaij  to  condemn 
land  above  this  proposed  site  January  18th,  1881,  and  that 
defendant  sued  out  a  like  writ  to  condemn  land  that  might  be 
overflowed  by  reason  of  their  dam,  to  eleven  feet  from  low 
water  mark,  on  the  24th  day  of  January,  1881." 

In  NosHcr  v.  Seeley,  10  Neb.,  468,  it  is  said  the  law  fa- 
vors diligence  and  gives  priority  to  the  person  who  in  good 
faith  first  commences  the  erection  of  a  mill  or  dam.  The 
law,  however,  is  to  receive  a  reasonable  construction.  The 
object  is  to  utilize  the  water  power  of  the  state,  and  not  to 
create  monopolies.  The  defendants  in  1870  acquired  the 
right  to  raise  their  dam  to  ten  feet  two  inches,  and  this 
seems  to  have  been  as  high  as  they  desired  to  have  it,  until 
ifter   the   plaintiff   commenced   the   erection   of   a  dam. 
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There  is  reason  to  believe  that  the  object  in  raising  this 
dam  was  to  prevent  competition,  as  much  as  to  increase  the 
power  of  their  mill ;  but  however  this  may  be,  they  have 
failed  to  make  a  case  entitling  them  to  raise  the  dam  more 
than  ten  feet  two  inches  above  low  water  mark.  As  to  the 
defendant's  cross  petition,  it  is  sufficient  to  say  that  the 
facts  stated  therein  are  not  sufficient  to  entitle  them  to 
the  relief  sought.  It  is  vsry  clear  that  justice  has  been 
done^  and  the  judgment  is  affirmed. 

Judgment  affirmed. 


New  England  Mortgage  Security  Co.,  appellant, 
V.  Stephen  B.  Harris  et  al.,  appellees. 

Usury:  evidgncr.  Where  a  loan  for  $350  was  made  by  the  C. 
Banking  Company,  and  $70  retained  for  commission,  and  the 
testimony  of  the  plaintiff  showed  that  in  addition  to  ten  per  cent 
interest  the  borrower  was  to  pay  certain  other  expenses  to  the 
Banking  Company,  Heldf  That  as  the  amount  i>aid  by  the  bor- 
rower to  the  Banking  Company  greatly  exceeded  12  per  cent,  it 
devolved  on  the  plaintiff  to  show  that  the  value  of  said  services 
rendered  to  it,  when  added  to  the  ten  per  cent  reserved,  did  not 
exceed  the  maximum  rate  allowed  by  law.  Lake,  Ch.  J.,  dissents. 

Appeal  from  Butler  county.  Heard  below  before 
Post,  J. 

D.  G.  Hull  and  i2.  D.  Steams,  for  appellant 

C.  J.  PhdpSy  for  appellees. 

Maxwell,  J. 

This  is  an  action  to  foreclose  a  mortgage.  The  defend- 
ants in  their  answer  admit  the  execution  of  the  note  and 
mortgage  set  out  in  the  petition,  but  allege  that  while  they 
were  made  for  the  sum  of  $350,  the  plaintiffs  actually  paid 
the  defendants  only  the  sum  of  $280,  the  plaintiff  retain- 
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ing  $70  out  of  said  sum  of  $350,  and  charging  ten  per  cent 
interest  on  the  entire  amount.  There  is  also  an  all^tion 
that  the  money  being  payable  in  New  York,  the  contract 
is  governed  by  the  laws  of  that  state,  but  as  this  point  is 
not  discussed  in  the  brief  of  the  appellee,  it  will  not  be 
considered.  There  is  also  an  allegation  that  the  defendants 
have  paid  on  said  pote  and  mortgage  in  the  aggregate  the 
sum  of  $107.14.  On  the  trial  of  the  cause,  the  ooort 
found  that  the  Corbin  Banking  Co.  acted  as  the  agent  d 
the  plaintiff  in  negotiating  the  loan,  and  that  the  defend- 
ants received  only  the  sum  of  $280  thereon,  and  have 
paid  as  interest  the  sum  of  $107.14.  A  decree  was  there- 
fore rendered  in  favor  of  the  plaintiff  for  the  sum  of 
$172.86.     The  plaintiff  appeals. 

That  $70  of  the  $350  borrowed  was  retained,  and  tbe 
defendants  received  only  $280,  and  that  10  per  cent  inter- 
est was  charged  on  the  whole  $350  is  proved  beyond  qne^ 
tion. '  The  only  question,  therefore,  for  consideration  is, 
does  the  proof  sustain  the  finding  of  the  court,  that  Ae 
Corbin  Banking  Co.  acted  as  the  agent  of  the  plaintiff  in 
making  the  loan?  The  following  is  a  copy  of  the  note: 
"$350.00.  Summit,  Neb.,  8  Mch.,  1876. 

"Value  received,  on  the  eighth  day  of  March,  1881, 1 
promise  to  pay  the  New  England  Mortgage  Security  Com- 
pany or  order,  three  hundred  and  fifty  dollars  with  interest 
from  date  until  paid  at  10  per  cent  per  annum  as  per  cou- 
pons attached  at  the  office  of  Corbin  Banking  Company, 
61  Broadway,  New  York  City.  Unpaid  interest  shall 
bear  interest  at  10  per  cent  per  annum.  On  failure  to 
pay  interest  within  five  days  after  due,  the  holder  may  col- 
lect the  principal  and  interest  at  once. 

"No.  14999.  "Stephen  B.  Harbk. 

"This  note  secured  by  a  first  mortgage  on  the  S.  E.  32, 
15,  1  E.,  in  Butler  county,  Nebraska.'' 

Five  coupons  were  also  given,  of  which  the  following  is 
a  copy,  except  as  to  the  time  of  payment: 
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"$35.00.  Ist  April,  1880,  I  promise  to  pay  tiie  New 
England  Mortgage  Security  Company  or  order  thirty-five 
dollars  interest  to  tliat  date  on  my  note  for  three  hundred 
and  fifty  dollars.  Stephen  B.  Harris. 

"No.  14999. 

"Payable  at  the  office  of  the  Corbin  Banking  Company, 
61  Broadway,  New  York.^' 

It  appears  from  the  testimony  of  Henry  Saltonstall  that 
the  plaintiff  is  a  corporation  organized  under  the  laws  of 
Connecticut,  in  1875,  "for  the  purpose  of  loaning  its  funds 
upon  improved  farms  in  the  west — ^and  its  principal  office 
is  Boston,  Massachusetts,  where  most  of  its  business  is 
transacted."  The  manner  in  which  it  was  to  make  loans 
to  farmers  in  the  west  from  its  office  in  Boston  is  not 
stated,  nor  does  it  appear  that  it  ever  made  a  loan  except 
through  the  Corbin  Banking  company.  The  number  of. 
the  note  (14999)  is  somewhat  suggestive.  The  deposition 
of  Mr.  Saltonstall  was  taken  by  the  plaintiff,  and  on  cross- 
cxiun illation  he  testified  as  follows: 

First  cross  int.  Is  it  not  a  fact  that  all  loans,  or  at 
least  many  of  them, 'heretofore  made  through  the  Corbin 
Banking  company,  in  which  the  New  England  Mortgage 
Security  com])any  is  mortgagee,  and  made  payable  at  the 
office  of  the  said  Corbin  Banking  company,  in  New  York 
city,  by  virtue  of  an  arrangement  or  agreement  between 
the  said  New  England  Mortgage  Security  company,  and 
the  said  Corbin  Banking  comjiany? 

Answer  to  first  cross  int.  If  your  question  is  whether 
or  not  all  ot  nearly  all  of  the  loans  made  by  the  New  Eng- 
land Mortgage  Security  i^omi^ny  to  the  Corbin  Banking 
company,  as  agents  of  the  western  farmers  who  applied  for 
the  loans,  were  to  be  paid  at  the  office  of  the  Corbin  Bank- 
ing company,  in  New  York,  I  answer  yes.  There  was  not, 
however,  any  special  agreement  to  that  eflfect,  but  no  cor- 
poration or  individual  here  would  lend  their  money  on  the 
security  of  western  farmers  unless  the  persons  or  company 
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that  acted  as  agents  of  the  owners  of  such  farms,  in  solicit- 
ing Joans,  agreed  to  look  after  the  collection  thereof,  free 
of  expense  to  the  lender. 

Second  cross  int.  Who^  for  and  on  behalf  of  the  said 
New  England  Mortgage  Security  company^  made  an  ar- 
rangement with  the  Corbin  Banking  company  by  which 
the  note  in  question,  principal  and  interest^  should  be  made 
payable  at  the  office  of  the  Corbin  Banking  company  in 
New  York  city;  and  was  the  arrangement  made  at  the 
time  the  application  in  this  case  was  submitted  to  yon  or 
your  said  company? 

Second  answer.  I  never  made  any  such  arrangement, 
nor  did  any  other  officer  of  the  New  England  Mortgage 
Security  company,  to  my  knowledge.  Greneral  Osborne, 
reasurer  of  the  Corbin  Banking  C4>mpany,  as  a  part  of  the 
inducement  to  me  to  make  the  loan,  without  which  I  should 
have  refused  to  make  it,  agreed  to  make  it  payable,  prin- 
cipal and  interest,  at  the  office  of  the  Corbin  Banking  com- 
pany in  New  York.  I  did  not  offer  or  agree,  on  behalf  of 
the  New  England  Mortgage  Security  company,  to  pay  the 
Corbin  Banking  company  anything  for  collecting  either 
principal  or  interest. 

Third  cross  int.  Where  was  it  arranged  between  the  New 
England  Mortgage  company  and  the  said  Corbin  Banking 
company  that  all  loans  made  through  the  Corbin  Banking 
company  should  be  made  payable  at  the  office  in  New 
York  city. 

Answer.  No  special  agreement  was  ever  made  that  all 
loans  made  by  the  New  England  Mortgage  Security  com- 
|)any,  at  the  solicitation  of  the  Corbin  Banking  company, 
should  be  made  payable  at  the  New  York  house  of  the 
Corbin  Banking  company. 

Fourth  cross  int.  Has  not  your  company,  prior  to  the 
making  of  the  loan  in  suit,  made  other  similar  loans  through 
the  said  Corbin  Banking  company? 

Fourth  answer.  Our  company  never  made  a  loan  through 
the  Corbin  Banking  company  acting  as  its  agent    Other 
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western  farmers  have  obtained  loans  from  us  through  the 
Corbin  Banking  company,  having  in  their  applications  ap- 
pointed said  company  their  agents. 

Fifth  cross  int.  Has  not  your  company,  prior  to  the 
making  of  the  loan  in  suit,  had,  and  did  not  your  company 
at  the  time  this  loan  was  made  have,  other  like  notes  and 
mortgages  in  the  hands  of  the  Corbin  Banking  company, 
where,  by  the  terms  of  said  notes  and  mortgages,  the  inter- 
est was  payable  at  said  Corbin  Banking  company^s  office 
in  New  York  city,  with  an  agreement  between  the  said 
New  England  Mortgage  Security  company,  should  collect 
the  interest  and  perform  other  acts  for  the  New  England 
Mortgage  Security  company  in  collecting  interest  or  per- 
form other  services? 

Answer.  No.  The  New  England  Mortgage  Security 
company  keeps  its  notes  and  mortgages  in  its  own  posses- 
sion. The  general  custom  of  the  Corbin  Banking  company 
is  to  solicit  loans  for  its  principals  in  the  west,  and  as  an  in- 
ducement to  the  person  or  company  to  which  the  officer  oi 
the  Corbin  Banking  company  applies  to  make  the  loan,  the 
Corbin  Banking  company  volunteers  to  look  after  collecting 
the  interest  and  principal  as  they  fall  due.  '^Fhere  has  been  no 
special  agreement  between  the  companies,  but  there  is  the 
general  understanding,  without  which  we  should  have  been 
unwilling  to  make  any  loans  in  the  west,  that  the  agent  oi 
the  borrower  should  collect  the  interest  free  of  charge. 
This  understanding  is  not  peculiar  to  or  confined  to  the 
Corbin  Banking  company  and  the  New  England  Mortgage 
Security  company,  but  is  the  general  understanding  and 
agreement  between  every  eastern  lender  and  every  western 
borrower  so  far  as  I  know,  as  a  part  of  the  business,  and 
without  which  no  money  could  be  borrowed  in  the  east  by 
western  farmers. 

Mr.  Saltonstall  was  the  president  of  the  Mortgage  Secu- 
rity company  at  the  time  the  loan  in  question  was  made, 
and  from  his  own  admission  the  moment  a  loan  wa)s  made 
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that  instant  the  Corbin  Banking  company  became  the  agent 
of  the  Security  Q)mpany  to  collect  the  amount  with  the  into^ 
est.  This  agency  existed  not  only  in  this  case,  but  in  all  otheis 
where  loans  had  been  effected,  and  there  seems  to  have  beeo 
many  of  them.  The  borrowers,  Mr.  Saltomstall  states,  in 
effect,  were  to  pay  the  plaintiff^s  agent  for  the  services  ren- 
dered to  the  plaintiff  in  making  collections;  in  other  words^ 
the  plaintiff  was  to  have  ten  per  cent  interest  net,  being  three 
or  four  per  cent  above  the  l^al  rate  in  Massachusetts,  and 
the  borrower  was  to  pay,  in  excess  of  ten  per  cent,  for  the 
services  rendered  by  the  banking  company  to  the  plainliC 
And  we  do  not  know  what  those  services  were  valued  at, 
nor  what  proportion  of  the  $70  retained  was  kept  for 
these  services.  But  as  the  whole  amount  retained  greatly 
exceeded  twelve  per  cent  interest,  the  highest  legal  rate 
permissible  in  this  state  when  the  loan  was  made,  it  de- 
volved upon  the  plaintiff  to  show  that  the  value  of  these 
services  did  not,  with  the  ten  per  cent  reserved,  exceed 
twelve  per  cent.  The  statute  fixes  the  maximum  rate  of 
intei'est,  and  a  party  cannot  evade  the  law  by  exacting  so 
much  in  money  and  an  additional  sum  in  valuable  servi- 
ces,  the  aggregate  exceeding  the  maximum  allowed  by  law. 
The  statement  that  no  loans  would  have  been  made  except 
in  that  way,  shows  that  the  services  were  r^arded  as  val- 
uable, and  probably  exceeded  the  highest  rate  fixed  by  law. 
But  in  our  opinion  the  proof  clearly  shows  the  agency  of 
the  banlcing  company  before  the  loan  was  made. 

To  show  an  agency  it  is  not  necessary  to  show  an  ex- 
press contract  to  that  effect.  It  is  sufficient  if  the  acts  are 
done  for  the  principal  and  are  accepted  as  such  by  him. 
This  the  proof  in  this  case  clearly  tends  to  prove.  It  is 
unnecessary  to  review  the  testimony  further.  The  finding 
and  judgment  of  the  district  court  are  sustained  by  the  te&- 
timonj^,  and  are  affirmed. 

Judgment  affirmed. 

Lake,  Ch.  J.,  dissents. 
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Gilbert  P.  Younglove,  plaintiff  in  erbor^  v.  is~h» 

William  Liebhardt,  defendant  in  error.  13  f^ 

52    8% 


Partnership.  As  a  general  rale  an  action  at  law  cannot  be  main- 
tained between  partners  for  work  and  labor  or  money  expended 
on  account  of  the  partnership. 

Error  to  the  district  court  for  Hamilton  oouuty.  Tried 
below  before  Post,  J. 

Agee  A  Hellingsy  for  plaintiffin  error. 

E,  J.  Hainei'j  for  defendant  in  error. 

Maxwell,  J. 

This  action  was  brought  by  Liebhardt  against  Young- 
love  in  the  district  court  of  Hamilton  county,  to  recover 
the  sum  of  $365,  being  $270  for  work  and  labor  and  $95 
for  money  expended.  The  defendant  below  (plaintiff  in 
error)  states  in  his  answer  that  in  August,  1878,  the  plain- 
tiff and  defendant  entered  into  partnership  for  the  purpose 
of  buying  horses  in  the  state  of  Illinois  and  shipping  them 
to  this  state  and  selling  them ;  that  it  wiis  agreed  between 
them  that  each  partner  was  to  contribute  one-half  of  tlie 
capital,  bear  one-half  of  the  ex|)enses,  and  devote  his  time 
to  the  prosecution  of  the  business;  that  the  labor  performed 
and  money  expended  by  said  Liebhardt  were  performed 
and  expended  in  and  about  the  prosecution  of  said  partner- 
ship business,  which  has  not  yet  been  settled.  On  the  trial 
of  the  cause  in  the  court  below,  judgment  was  rendered  in 
favor  of  Liebhardt  for  the  sum  of  $188  and  costs.  The 
principal  eri*or  relied  upon  in  this  court  is,  that  the  judg- 
ment is  not  sustained  by  the  evidence. 

All  the  testimony  tends  to  sustain  the  allegations  of  the 
answer;  that  the  labor  was  performed  and  mcmey  expended 
as  stated  in  the  petition,  for  the  benefit  of  the  partuership, 
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there  seems  to  be  no  doubt;  but  until  the  settlement  of  the 
partnership  accounts,  ^  or  a  direct  promise  to  pay  the  claim, 
uo  action  can  be  maintained^for  the  same. 

As  a  general  rule  no  action  at  law  can  be  maintained 
between  partners  for  work*  and  labor  or  money  expended 
on  account  of  the  partnership.  Holmes  v.  ERgginSy  \Kk 
C,  76.  MiUbwn  v.  Oodd,  7  Id.,  419.  Fromont  v.  Qmp- 
landy  2  Bing.,  170.  And  as  a  general  rule  a  partner  is  not 
entitled  to  compensation  for  his  services  as  partner;  but  for 
advances  and  outlays  on  behalf  of  the  firm  he  is  entided  to 
a  proper  credit.  But  he  cannot  recover  for  the  same  in  ao 
action  at  law  against  the  firm,  because  he  cannot  be  both 
plaintiff  and  defendant,  nor  against  his  oo-partner  because 
until  an  account  is  taken  it  is  impossible  to  determine  what 
amount  is  due.  If  there  was  a  partnership  between  the 
plaintiff  and  defendant,  as  the  proof  in  this  record  shows, 
and  the  accounts  are  still  unsettled,  an  action  at  law  can- 
not be  maintained.  But  as  Liebhart  is  entitled  to  a  settle- 
ment of  the  partnership  accounts  and  a  considerable  por- 
tion of  the  assets  seem  to  |be  in  the  hands  of  Younglove, 
therefore  Liebhardt  will  have  leave  to  amend  his  petition 
and  ask  for  an  accounting.  The  judgment  of  the  district 
court  k  reversed  and  the  cause  remanded  for  further  pro- 
ceedings. 

Reversed  and  bemadded. 


Irvin  Catun,  plaintiff  in  error,  v.  Lyman  Wright, 

defendant  in  error. 

1.  Lease :  porfkitube.  In  a  lease  for  a  term  of  yean  of  a  ftnn 
and  a  lot  of  cattle  there  was  a  condition  that  on  the  failiire  of  tbr 
lessee  to  ftimish  the  stock  with  ^*  sufficient  care,  food,  and  wstrr 
during  the  winter  or  feeding  season/'  the  lessor  had  the  right 
*'at  his  option,"  to  terminate  it  "and  take  immediate  posBcsBiffli 
of  said  premises  and  stock."  Held,  That  this  opti<m  conid  bf 
lawfhUy  exercised  only  within  a  reasonable  time  after  the  Innr 
Ifsamed  of  the  lessee's  defi»«lt 
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2.    .     Case  examined,  and  the  verdict  fbnnd  to  be  contrary  to 

evidence,  and  the  instmctions  to  the  jury  in  conflict  with  the 
rule  here  stated. 

Error  to  the  district  court  fokr  Htaiiton  county.  Tried 
below  before  Barnes,  J. 

H.  a  Br(me,  for  plaintiff  in  error. 

John  A.  Ehrhardt,  for  defendant  in  error. 

Lake,  Ch.  J. 

The  first  of  the  alleged  errors  is,  that  the  verdict  is  not 
sustained  by  sufficient  evidence. 

The  right  of  the  defendant  in  error  to  recover  in  the 
action  depended  altogether  upon  the  fact  being  established 
that,  under  the  lease,  he  was  entitled  to  declare  it  termi- 
nated, and  reclaim  the  cattle  at  the  time  he  did.  AVe  think 
there  can  be  no  doubt  whatever  that  he  would  have  been 
entirely  justified  in  doing  so  at  almost  any  time  during  the 
winter  months;  for  the  testimony  is  pi'etty  strong  to  the 
fact  of  the  cattle  not  having  been  then  suitably  cared  for. 
But  it  is  contended  on  behalf  of  the  plaintiff  in  error  that, 
for  causes  which  he  might  have  taken  advantage  of  during 
those  months,  he  had  no  right  to  terminate  the  lease  and 
assert  a  forfeiture  so  late  as  the  month  of  June  following. 

The  particular  clause  of  the  lease  which  gave  to  the  de- 
fendant in  error  the  right  to  terminate  it  and  take  back  his 
stock,  was  this,  that  "if  the  said  party  of  the  second  part 
fails  to  take  good  care  of  said  stock,  and  provide  them  with 
sufficient  grasses,  water,  and  salt  during  the  summer  or 
grazing  season,  and  sufficient  care,  food,  and  water  during 
the  winter  or  feeding  season,  then  the  said  Lyman  Wright 
shall  have  the  right,  at  his  option,  to  declare  this  lease  at 
an  end,  and  thereby  cancel  and  annul  the  same,  and  take 
immediate  ]X)S8e88ion  of  said  premises  and  stock.'' 
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As  we  understand  the  law  governing  this  provision,  the 
option  given  to  the  lessor  was  to  be  exercised,  if  exercised 
at  all,  within  a  reasonable  time  after  learning  of  the  lessee's 
de&ult  ia  caring  for  the  stock.  In  other  words,  it  wu 
possible  for  the  lessor,  by  neglecting  to  assert  his  right  at 
the  time  of  a  known  default,  or  within  a  reasonable  time 
afterwards,  to  waive  it.  In  this  particular  we  are  aware 
of  no  distinction  between  leases  and  other  contracts.  It 
seems  to  be  a  general  rule  that  if  a  party  become  entitled 
to  rescind  or  terminate  a  contract,  or  claim  a  forfeiture,  by 
reason  of  the  default  of  another,  he  must  do  it  within  a 
reasonable  time.     Chitty  on  Contracts,  *641. 

Referring  to  the  evidence  contained  in  the  bill  of  excep- 
tions, we  find  no  difSculty  in  saying  that  there  was  proba- 
bly ample  clause  shown  by  tlie  lessor  for  terminating  the 
lease  long  before  he  undertook  to  do  so.  Even  so  early  as 
the  last  of  October,  1880,  and  from  thence  to  the  forepart 
of  January,  1881,  it  is  possible  that  he  would  have  been 
justified  in  demanding  back  his  stock.  Wright  himself 
testified  that,  in  October,  1880,  he  was  at  the  place  and 
found  that  "  the  stock  had  been  in  the  vard  two  davs  >vith- 
out  a  mouthful  to  eat,  and  stood  in  the  mud  just  about  knee 
deep.''  Having  some  w'ords  at  this  time  respecting  the  care 
of  the  cattle,  Catlin,  he  says,  offered  to  give  them  up,  to  which 
he  replied  that  he  was  "not  prepared  to  take  them  now." 
Wright  .says  he  next  saw  the  cattle  about  the  seventeenth  oi 
January,  at  which  time  they  "  had  no  place  to  lie  down,"  be- 
cause of  the  filthy  condition  of  the  yard  in  which  they 
were  kept.  And  in  this  he  is  corroborated  by  other  tes- 
timony which  he  produced,  although  it  was  denied  by  Cat- 
lin. If,  however,  what  Wright  says  were  true,  he  would 
doubtless  have  been  upheld  in  at  once,  or  within  a  reason- 
able^ time  thereafter,  demanding  back  his  stock.  But  he 
did  not  see  fit  to  take  that  course.  On  the  oontraiy,  he 
says  he  remained  with  Catlin  about  a  month,  and  assisted 
him  in  feeding  and  caring  for  the  animals,  and  that  while 


JULY  TERM,  1882,  661 

GatUn  T.  Wright 

he  was  there  they  improved.  At  the  end  of  this  time« 
which  must  have  been  about  the  seventeenth  of  February, 
Catlings  ^'brother  had  come  up  from  Ponca^'  to  help  him, 
and  there  being  no  further  need  of  Wright's  services  he  left 
From  this  time  on  to  the  second  day  of  June,  whenthe  no- 
tice of  Wright's  election  to  terminate  the  lease  was  served, 
and  the  cattle  demanded,  there  is  a  total  absence  of  evidence 
to  show  a  want  of  "sufficient  care,  food,  and  water/' 

Now,  according  to  our  understanding  of  the  law  applica- 
ble to  this  state  of  facts,  Wright  could  not  wait  until  the 
month  of  June,  and  after  the  grazing  season  had  com- 
menced, and  then  insist  upon  a  forfeiture  of  Catlin's  right 
to  the  stock  because  of  neglect  occurring  in  October  or  Jan- 
uary, or  indeed  at  any  time  during  the  winter  months.  To 
permit  him  to  do  so  would  be  exceedingly  unjust  Per- 
haps if  the  property  to  be  reclaimed  through  the  forfeiture 
were  such  that  the  possession  of  it  during  the  delay  would 
have  been,  of  a  present  benefit  to  the  lessee,  the  rule  might 
be  otherwise.  The  possession  of  this  stock,  however,  at- 
tended as  it  necessarily  was  by  considerable  labor  and  ex- 
pense, was  a  burden,  which  the  lessor  could  not  lawAiUy 
impose  upon  the  lessee,  without  at  the  same  time  waiving 
his  right  to  a  forfeiture  for  any  previous  neglect 

The  testimony,  we  think,  seems  to  show  pretty  clearly 
that,  notwithstanding  Catlin's  neglect  to  live  fully  up  to 
the  requirement  of  the  lease,  Wright  was  quite  wiUing  he 
should  have  the  cattle  until  the  arrival  of  the  grazing  sear 
son,  when  further  feeding  was  unnecessary,  and  the  ex- 
pense of  taking  -care  of  them  inconsiderable  in  comparison 
with  that  of  the  winter  season.  Such  being  the  showing 
made  by  the  record,  we  are  of  opinion  that  the  verdict  is  in 
direct  conflict  with  both  the  evidence  and  the  law  of  the  case. 

It  is  further  claimed  that  the  instructions  given  to  the 

jury  were  erroneous,  and  also  that  the  instructions  requested 

on  behalf  of  the  plaintiff  in  error  ought  to  have  been  given. 

By  the  first  instruction  the  jury  were  told  that  "the  only 
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question '^  for  them  *^to  consider  and  determine  was 
"whether  or  not  defendant  so  n^lected  to  care  for  said 
stocky  or  perform  the  conditions  of  said  lease,  as  to  justify 
the  plaintiff  in  declaring  said  lease  forfeited,  and  take  pos- 
session of  said  stock/'  The  second  instruction  was  to  the 
effect  that  if  th^  jury  found  "that  the  defendant  took  good 
and  sufficient  care  of  said  stock/'  *  *  *  ''and 
kept  and  performed  the  conditions  of  said  lease  on  his 
part/'  then  they  should  return  a  verdict  in  his  favor-  And 
by  the  third  instruction  that  if  they  found  he  did  not  take 
"such  care"  they  should  return  a  verdict  for  the  plaintiff. 
These  instructions  were  clearly  erroneous  in  making  the  re- 
sult dependent  alone  upon  the  single  fact  of  want  of  proper 
care  of  the  stock,  at  any  time  while  in  charge  of  the  lessee, 
and  in  ignoring  altogether  the  question  of  waiver  whidi 
was  pointedly  raised  by  the  evidence,  and  brought  directly 
to  the  attention  of  the  judge  by  the  instructions  which  he 
refused. 

As  to  the  instructions  tendered  on  behalf  of  the  lessee, 
our  views  are  that,  in  requiring  the  lessor  to  exercise  his 
option  *^  immediately  upon  the  fact  coming  to  his  knowl- 
edge" that  tlie  cattle  had  not  been  properly  cared  for,  they 
called  for  the  application  of  an  unreasonably  restrictive 
rule,  there  was  no  error  in  refusing  to  give  them. 

The  only  remaining  matter  of  complaint  is  the  admis- 
sion of  the  testimony  of  the  two  witnesses  named  lAack^ 
relative  to  their  own  stock  during  the  winter  in  question. 
What  they  said  as  to  the  number  they  wintered  was  proper 
as  showing  their  experience  and  competency  to  give  opin- 
ions respecting  the  care  of  such  animials  during  the  winto' 
season.  But  the  condition  in  which  their  stock  came  oat 
in  the  spring  was  wholly  immaterial,  and  their  testimony 
as  to  that  ought  to  have  been  excluded. 

For  the  errors  we  have  pointed  out  the  judgment  is 
versed  and  a  new  trial  awarded. 

»  Reversed  and  remanded. 
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RoBEBT  E.  Moore,  trustee,  appellee,  v.  Wealthy 
P.  Gregory  and  others,  appellants. 

Attorney's  Fee:  evidekce:  want  of  to  suppost  finding. 
In  the  foreclofinre  of  two  mortgages,  the  court  below  having 
found,  as  against  all  of  the  defendants,  that  the  plaintiff  was  en- 
titled to  recover  an  attorney's  fee,  on  a  review  of  the  evidence, 
Hdd,  That  as  to  two  of  the  defendants  the  finding  was  unsup- 
ported, and  the  judgment  enoneous. 

Appeal  from  Lancaster  oounly.  Tried  below  before 
Pound,  J. 

John  8.  Gregory y  for  appellants. 

Marqaetty  Deweese  &  Holly  for  appellee. 

Lake,  Ch.  J. 

Of  the  several  matters  in  this  reoord  complained  of,  the 
only  tenable  one  is  the  finding  of  the  court  that,  ^^in  the 
body  of  the  second  and  third  mortgages^'  the  '' defendants 
agreed  to  pay  to  the  plaintiff  a  reasonable  attorney's  fee  for 
the  foreclosure  of  the  same/'  Referring  to  these  mort- 
gages we  find  that,  as  to  the  secondy  this  finding  was  un- 
true, from  which  it  follows  that,  as  to  defendants  E.  Mary 
and  John  S.  Gr^ory,  the  judgment  forjthe  payment  of  the 
seventy  dollars  attorney's  fee  is  erroneous. 

Taking  the  mortgages  in  the  order  of  their  execution 
and  delivery  they  were  as  follows:  The  first,  January  4th, 
1877,  executed  by  E.  Mary  and  John  S.  Gregory  alone,  to 
secure  the  sum  of  six  hundred  dollars,  the  agreed  consider- 
ation for  an  assignment  to  said  E.  Mar>^  Gregory  of  cer- 
tain interests  in  three  several  judgments  then  held  by  the 
mortgagee  as  agent.  In  this  mortgage  an  attomqr's  fee 
was  provided  for  in  case  of  foreclosure. 

The  second  mortgage  was  given  January  <6th,  1877,  as 
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additional  secority  to  the  preceding^  and  was  executed  b^ 
John  S.  Gr^ory,  senior,  Wealthy  P.  Gregory,  E  Maiy 
Gregory,  and  John  S.  Gr^ory,  jointly.  In  this  no  pro- 
vision for  an  attomejr's  fee  is  found. 

The  third  mortgage  was  given  by  John  S.  Gr^pry,  sen- 
ior, and  Wealthy  P.  Gregory  alone,  on  the  twenty-ninth 
day  of  April,  1878,  for  the  purpose  of  securing  the  pay- 
ment of  the  said  judgments,  so  as  aforesaid  partially  as- 
signed, and  to  secure  the  release  of  the  one  given  by  E. 
Maiy  and  John  S.  Gregory  alone.  In  this  last  mortgage 
provision  is  made  for  the  payment  of  an  attorney's  fee. 

From  this  statement  of  the  order  and  purpose  of  the  sev- 
eral mortgages,  it  will  be  seen  at  a  glance  that  the  only 
agreement  made  by  E.  Mary  and  John  S.  Gr^ory  to  an- 
swer for  an  attorney's  fee,  was  in  the  first  instrument,  the 
release  of  which,  by  the  execution  of  the  (Mrd,  left  them, 
and  also  their  property  embraced  in  .the  second  mortgage, 
wholly  relieved  from  all  liability  in*  that  respect  The 
claim  of  E.  Mary  and  John  S.  Gr^ory,  that  under  the  a^ 
rangement  for  gi^dng  the  last  mortgage  the  second  one  was 
to  have  been  released  also,  cannot  be  allowed.  The  evi- 
dence does  not  sustain  them  in  it.  No  witness  save  John 
S.  Gregory  so  testifies,  and  he  is  completely  overborne  in 
this  by  the  testimony  of  the  witnesses  Cobb,  MeMortry, 
and  Moore,  sustained  as  they  are  by  xhe  recital  in  the  last 
mortgage  that  the  release  Avas  "of  a  certain  mortgage  exe- 
cuted by  John  S  Gregory,  jr.,  and  E.  Mary  Gregory  to  said 
R.  E.  Moore,"  which  appears  to  have  been  done,  and  the  re- 
lease recorded.  Save  in  the  matter  of  attorney's  fee  the 
court  below  seems  to  have  taken  a  correct  view  of  the  evi- 
dence, and  rendered  the  proper  judgment. 

The  judgment  is  reversed,  and  one  will  be  entered  here 
conforming  to  this  opinion. 

Reversed  and  judgment. 
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Samuel  Tigard  and  othebs,  a1>pei.lant8,  v.  Andrew  i^f-^ 

J.  MOFFITT  AND  OTHERS,  APPELIiEES.  I  J.2_8W 

1.  Ii^iunotion :  tbespass.  In  caae  of  a  mere  trespass,  unless  the 
threatened  harm  will  be  great,  or  the  loss  therefrom  irrepara- 
ble, and  such  as  cannot  be  recompensed  in  damages  by  an  act- 
tion  at  law,  an  iignnction  will  not  be  granted  to  prevent  it. 

2l    .    Under  tliis  rule  the  petition  examined,  and  Hdd  not  to 


state  a  cause  of  action  for  an  iiyunction. 

3.    .    Evidence  examined  and  Held  not  sufficient  to  warrant  an 

iigunction. 

AppEAii  from  Saline  county.  Tried  below  before  Wea- 
ver, J. 

Hastings  &  McGintie,  for  appellants. 

W.  H.  Morris,  for  appellees. 

Lake,  Ch.,  J. 

This  case  comes  here  by  appeal  from  the  district  court 
for  Saline  county.  The  action  was  brought  by  the  appel- 
lants to  have  the  appellees  enjoined  in  the  attempted  remo- 
val of  a  church  building  from  the  town  of  Pleasant  Hill 
to  Dorchester,  in  said  county. 

The  case  might  very  properly  be  disposed  of,  and  the 
judgment  of  dismissal  entered  by  the  court  below  affirmed, 
oh  the  sole  ground  that  no  facts  which  would  justify  equi- 
table cognizance  are  stated  in  the  petition.  At  most,  the 
removal  of  the  house  as  threatened  could  be  but  a  mere 
trespass,  for  which  complete  redress  is  attainable  by  means 
of  an  ordinary  action  for  damages.  And  it  has  been  said 
to  be  an  established  principle  that  a  court  of  equity  will 
not  lend  its  aid  to  restrain  by  injunction  the  commission  of 
any  act  injurious  to  the  complainant,  when  he  has  an  ade- 
quate remedy  at  law.  3  Wait's  Actions  and  Defenses, 
684.    Or  as  stated  in  Hart  v.  The  Mayor  of  Albany ^  3 
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Paige,  213,  the  court  dpes  not  interfere  to  prevent  a 
mere  trespass,  unless  the  complainant  ha^i  been  in  the  pre- 
vious undisturbed  enjoyment  of  the  property  under  a  claim 
of  right,  or  where  from  the  irresponsibility  of  the  defend- 
ant, or  otherwise,  the  complainant  could  not  obtain  relief 
at  law.  Such  is  the  rule  of  equity  courts  under  the  com- 
mon law  practice,  and  it  does  not  appear  to  have  been 
changed  by  the  provisions  of  our  code  of  civil  procedure 
relative  to  injunctions,  as  will  be  seen  by  referenoe^to  some 
of  the  decisions  of  the  courts  of  Ohio,  from  whence  our 
code  was  derived.  It  is  there  held  that  unless  the  threat- 
ened harm  will  be  great,  or  the  loss  therefrom  irreparable 
and  such  as  cannot  be  recompensed  in  damages  by  an  ac- 
tion at  law,  courts  will  not  interfere  by  injunction  to  prevent 
it.  The  Commercial  Bank  of  Cincinnati  t?.  Bowman^  1 
Handy,  246.  MecJianica  and  Traders  Ba/nk  v.  DeboUy  1 
Ohio  St.,  691. 

It  is  true  the  petition  charges  that  the  threatened  injury 
will  be  irreparable,  and  that  the  ^^plaintifife  wiU  be  left 
wholly  without  any  remedy  at  law."  This,  however,  is  a 
conclusion  merely,  and  one  that  is  not  justified  by  anything 
that  is  alleged.  It  is  not  charged  that  the  defendants  were 
unable  to  make  good  any  damage  which  the  plaintifis 
might  sustain  if  the  removal  were  found  to  be  wrongful. 
All  that  is  allied  as  to  the  irresponsibilityt^of  any  one  is  in 
these  words,  viz.,  that  "the  said  defendants  have  already 
caused  the  beginning  of  the  removal  of  said  building,  and 
the  parties  engaged  therein  are  irresponsible  and  unable 
to  make  good  any  loss  that  may  arise."  We  do  not  think  it 
was  intended  by  this  language  to  charge  that  the  defend- 
ants were  irresponsible.  Fairly  construed,  it  seems  to  im- 
port, not  that  the  defendants  were  engaged  personally  in 
the  work  of  removal,  but  simply  that  they  had  "caused" 
other  persons  to  undertake  it  for  them,  and  that  these  latter 
were  the  ones  who  were  irresponsible. 

But  even  if  this  language  be  considered  sufficiently  com- 
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prehensive  to  include  the  defendants  also^  then  we  have 
only  to  go  to  the  evidenoe  to  find  another  and  inBurmount- 
able  objection  to  the  plaintiff's  claim  to  equitable  relief. 
The  fact  of  irresponsibility,  if  alleged  against  the  defend- 
ants, is  denied,  and  not  only  denied  but  also  shown  affir- 
matively and  beyond  any  question  to  be  untrue.  Besides, 
it  was  very  clearly  shown  on  the  trial  that  the  building 
was  the  property  of  the  Methodist  Episcopal  ^Church  of 
the  tlnited  States  of  America,  and  subject  to  the  control 
of  said  church,  as  determined  under  its  usage  and  disci- 
pline by  a  conference  of  the  particular  circuit  in  which  it 
was  situated.  That  at  the  regular  quarterly  conference  of 
the  Dorchester  circuit,  the  one  having  authority  in  the 
matter,  held  on  the  3d  day  of  July,  1880,  it  was  duly  or- 
dered that  said  building  then  ^^  located  at  Pleasant  Hill,'' 
be  moved  '^to  Dorchester,  of  said  county  and  state."  And 
it  was  under  and  in  pursuance  of  this  order  that  the  de- 
fendants were  acting  in  the  attempted  removal  complained 
of,  while  the  only  interest  which  the  plalntifls  or  any  of 
them  had,  was  simply  that  of  individual  members  of  said 
church  organization  at  Pleasant  Hill,  or  as  residents  of 
that  place  or  vicinity,  who  had  made  donations  to  aid  the 
church  in  the  erection  of  the  building.  Such  being  the 
condition  of  the  case,  the  judgment  was  clearly  right,  and 
must  be  affirmed. 

Judgment  affirmed. 
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13   5681 
58   447; 

&8  sSi  R.  L.  McDonald  and  othebs,  plaintifeb  ix  erbob, 

'>59  357I  V.  Henby  Atkins  and  othebs^  defendants  is 

EBBOB. 

Clerk  of  Court:  official  act:  subeties  of.  The  leoeiptof 
money  by  the  clerk  of  a  court  of  record  npon  a  judgment  m  his 
office^  whether  paid  Tolontarily  or  made  by  the  sherifT  on  exe- 
cution, is  an  official  act,  and  his  failure  to  &ithfhlly  account  for 
Buch  money  is  a  breach  of  his  bond,  for  which  hia  sureties  are 
liable  In  an  action  upon  it. 

Ebbob  to  the  district  court  for  Lancaster  county.  Tried 
below  before  Pound,  J. 

Marqaetty  Deweese  &  Holly  for  plainti^  in  error. 

Burr  &  Kelly y  J,  B.  Webster,  and  2).  (r.  Oyurtnajfy  for 
defendants  in  error. 

Lake,  Ch.  J. 

The  principal  question  in  this  case  is  whether  the  fSeu^ 
alleged  in  the  petition  make  a  good  cause  of  action.  The 
court  below  answered  this  question  in  the  n^ative,  and 
accordingly  refused  to  permit  the  introduction  of  any  evi- 
dence by  the  plaintiffs.  We  have  bestowed  considerable 
reflection  upon  the  arguments  of  counsel,  and  examined 
the  authorities  cited  to  support  them,  and  have  reached  the 
conclusion  that  the  learned  judge  of  the  district  oourt  was 
in  error  in  holding  as  he  did. 

The  petition  is  based  upon  an  official  bond  given  by  R. 
N.  Vedder  as  clerk  of  the  district  oourt  for  Lancaster 
county,  upon  which  the  defendants  are  sureties.  In  apt 
words  it  charges  that  while  Vedder  was  holding  said  office 
and  discharging  the  duties  thereof,  he  received  from  the 
sheriff  of  Pawnee  county  a  sum  of  money  made  on  an  ex- 
ecution issued  from  said  court  in  favor  of  the  plaintiffi,  a 
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part  of  which  he  had  failed  and  refused  to  [account  for, 
having  converted  it  to  his  own  use.  The  point  made  by 
the  defendants^  counsel  is,  that  the  monej  was  not  received 
by  Vedder  in  his^official  capacity — ^in  other  words,  that  he 
had  no  authority  as  clerk  to  receive  it.  And  so  the  court 
below  held. 

No  one  can  doubt,  we  think,  that  this  ruling  was  in  di- 
rect conflict  with  the  general  understanding  of  the  1^1 
profession  of  this  state  as  to  the  duty  of  comi}  clerks  in  the 
receipt  and  disbursement  of  money  paid  upon  judgments, 
from  the  first  organization  of  our  judicial  system,  through 
all  its  changes,  down  to  the  present  time.  Indeed,  we 
doubt  exceedingly  that  any  one,  especially  a  practicing  law- 
yer, has  ever  supposed  that  upon  the  rendition  of  a  money 
judgment,  the  defendant  could  not  prevent  a  further  ac- 
cumulation of  costs  and  interest,  and  have  a  satisfaction 
l^Uy  entered  of  record,  by  at  once  paying  to  the  clerk  of 
the  court  the  amount  which  it  calls  for.  If  he  could  not 
— ^if  clerks  are  really  without  authority  to  receive  money 
on  judgments  in  their  custody,  then  to  whom,  in  the  ab- 
sence of  the  plaintiff  and  his  attorney,  could  payment  be 
l^ally  made?  Suppose,  for  instance,  that  the  judgment 
creditor  is  a  non-resident  and  without  an  attorney  or  agent 
here  authorized  to  take  the  money,  must  the  debtor  hunt 
him  up  and  make  payment  to  him  personally  on  pain,  if  he 
do  not,  of  having  the  judgment  stand  indefinitely  a  growing 
incumbrance  upon  his  estate?  Such  surely  would  be  the 
debtor's  dilemma,  if  payment  to  the  derk  would  not  release 
him  from  further  liability. 

While  it  is  true  that  we  have  no  statute  which  in  express 
t^ms  declares  that  the  clerks  of  the  several  courts  shall 
accept  payment  of  judgments  in  their  custody,  it  is  very 
evident  that  the  legislature  contemplated  and  intended  that 
they  should  -  do  so.  Indeed,  unless  the  legislature  did  so 
intend,  their  design  in  the  enactment  of  several  provisions 
of  statute  is  not  apparent.     Take^  for  instance,  sec.  514  of 
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the  code  of  civil  procedure,  which  declares  that  "If  any 
clerk  of  a  court  shall  n^lect  or  refuse,  on  demand  nude 
by  the  person  entitled  thereto,  his  agent,  or  attorney  of 
record,  to  pay  over  all  money  by  him  received  in  his  official 
capacity  for  the  use  of  such  person,  every  such  dark  may 
be  amerced,'*  etc. 

Again,  the  direct  authorization  of  clerks  of  courts  to 
receive  fees,  other  than  their  own,  is  as  wanting  as  b  tkt 
to  receive  the  principal  of  judgments';  and  yet  the  nearly 
uniform  practice  has  been  and  is  for  them  to  do  so  for  dis- 
bursement to  the  several  parties  entitled  thereto.  And  in 
direct  recognition  of  this  practice,  provision  is  made  for 
the  payment  of  such  fees  as  may  'remain '  in  the  hands  of 
the  clerks  a  certain  length  of  time  uncalled  for,  to  tiie  sev- 
eral ootmty  treasurers,  for  the  use  of  common 'schook 
Sec.  40,  ch.  28,  Comp.  Statutes. 

Then,  too,  there  are  numerous  provisions  made  for  the 
payment  of  money  "into  court"  for  the  use  of  perscHis 
entitled  thereto,  as  in  cases  of  garnishment,  code,  sec.  222, 
and  the  foreclosure  of  mortgages,  same,  sees.  864, 857, 858. 
And  even  in  the  absence  of  such  provision,  can  it  be 
doubted  that  a  party  against  whom  a  money  judgment  is 
sought  by  action  may,  upon  being  siunmoned,  pay  the 
amount  demanded  "into  court,"  and  thereby  prevent  the 
making  of  any  further  costs?  But  how  is  it  to  be  effected? 
In  the  case  of  inferior  courts — ^those  not  of  record,  and  un- 
provided with  clerks — the  payment  can,  of  course,  only  be 
made  to  the  judge  or  magistrate  in  person ;  but  in  courts  of 
record,  where  all  the  steps  taken  in  the  progress  of  a  case, 
from  the  commencement  to  the  satisfaction  of  final  judg- 
ment, are  retarded  and  preserved,  and  where  a  clerk  for 
the  performance  of  this  duty  is  specially  provided,  it  is 
otherwise.  In  these  courts  payments?  of  money  are  never 
made  to  the  judge,  but  the  uniform  practice  in  this  state 
has  always  been  to  make  them  to  his  clerk,  to  whose  cuir 
tody  and  care  the  files,  records,  and  whatsoever  else  relates 
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to  cases  in  court,  are  confided.  And  this  practice,  so  uni- 
versal, although  not  positively  directed  by  any  act  of  the 
legislature,  conflicts  with  none,  and,  as  we  have  shown,  is 
recognized  by  and  in  perfect  harmony  with  several.  For 
these  reasons,  we  must  hold  that  the  receipt  of  the  money 
in  question  by  Vedder  was  an  official  act,  and  clearly 
within  the  purview  of  the  bond  which  the  defendants 
signed. 

The  judgment  is  therefore  reversed,  and  the  cause  re- 
manded to  tlie  district  court  for  further  proceedings  con- 
formable^to  law. 

Bevebsed  and  bemandeb. 

Cobb,  J.,  having  been  of  counsel  in  the  case  in  which 
the  money  was  received,  did  not  sit  on  the  trial  or  partici* 
pate  in  this  decision. 


Adam  Bax  and  wife,  appellees,  v.  Joseph  H.  Hoag- 
land AND  OTHEBS,  APPELLANTS. 

Foreclosure:  assigkment  of  judgment  ix  satisfaction.  In 
1872  a  decree  of  foreclosure  for  the  sum  of  $1,866.60  was  rendered 
against  B.  and  wife  and  in  favor  of  B.  &  Co.  In  1873  the  wife 
of  B.  recovered  a  judgement  for  the  sum  of  $872.60  against  H. 
&  M.,  which  was  stayed.  After  the  expiration  of  the  time  for 
reviewing  the  case  on  error,  no  biU  of  exceptions  having  been 
assigned  or  filed,  B.  &  Co.  accepted  $400,  and  released  a  portion 
of  the  mortgaged  premises,  and  received  the  judgment  against 
M.  &  M.  for  the  remainder.  Afterwards  the  attorney  for  B.  and 
wife,  in  pursuance  of  a  secret  agreement  with  the  attorneys  ot 
M.  &  M.,  agreed  that  a  bill  of  exceptions  should  be  signed  in 
that  case  and  filed  as  of  the  date  of  the  rendition  of  the  judg- 
ment. The  judgment  was  thereupon  taken  to  the  supreme  court 
and  reversed,  and  on  a  new  trial  judgment  vras  rendered  iu  favor 
of  M.  &  M.  Hddy  That  B.  &  Co.  were  entitled  to  enforce  the 
decree  of  foreclosure  to  the  extent  of  the  judgment  against 
M.  &,  M. 
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Appeal  from  Lancaster  county,  Pound,  J.,  presidiiig. 
Bvrr  &  KeByy  for  appellants. 
A.  J.  Sawyer^  for  appellees. 
Maxwell,  J. 

This  is  an  action  to  enjoin  the  defendants  from  selling 
lots  5  and  6  in  block  47,  in  Dawson's  addition  to  the  city 
of  Lincoln,  and  tlie  south  half  of  the  northwest  quarter  of 
section  14,  township  11,  range  4  east,  in  Seward  county, 
upon  an  order  of  sale  issued  on  a  decree  rendered  in  the 
district  court  of  Lancaster  county  in  1872,  in  an  action 
wherein  Barhydt  and  company  were  plaintiff  and  the 
plaintifife  herein  defendants.  On  the  hearing  of  the  cause 
the  injunction  was  made  perpetual.  The  defendants  ap- 
peal to  this  court. 

There  is  but  little  dispute  as  to  the  principal  facts  in 
this  case,  which  are  in  substance  as  follows:  At  the  April 
term,  1872,  of  the  district  court  of  Lancaster  county, 
Barhydt  &  Co.  obtained  a  decree  of  foreclosure  up(Mi  the 
above  described  real  estate  against  Bax  and  wife  for  the 
sum  of  $1,866.72.  The  title  of  the  lots  was  in  the  \iife  and 
of  the  land  in  Seward  county  in  the  husband.  On  the  second 
day  of  May,  1873,  Lousia  E.  Bax  recovered  a  judgment 
against  May  &  Monteith  for  the  sum  of  $872.60.  On 
the  twenty-ninth  day  of  November  of  that  year,  and  alter 
the  time  for  filing  a  bill  of  exceptions  in  the  case  had  ex- 
pired, the  plaintiffs  and  defendants  entered  into  the  follow- 
ing agreement :  That  Barhydt  &  Co.  were  to  release  the 
mortgage  upon  the  land  in  Seward  county  upon  considera- 
tion of  the  sum  of  $400,  and  were  to  accept  an  assignment 
of  the  judgment  against  May  &  Monteith  and  release  the 
decree  of  foreclosure  upon  the  lots.  May  &  Monteith  had 
taken  a  stay  upon  the  judgment  against  them,  which  at 
that  time  did  not  preclude  them  from  having  the  case 
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reviewed  on  error^  but  prevented  an  execution  being  issued 
until  one  year  from  the  rendition  of  the  judgment.  Several 
months  after  the  time  for  filing  a  bill  of  exceptions  in  the 
case  of  Bax  against  May  &  Monteith  had  expired^  the 
attorney  for  Mrs.  Bax^  in  pursuance  of  a  secret  agreement 
with  the  attorneys  for  May  &  Monteith,  consented  to  a 
bill  of  exceptions^  being  signed  and  filed  in  the  district 
court  as  of  May  2,  1873.  The  case  was  then  taken  on 
error  to  the  supreme  court,  where  Mrs.  Bax  appeared 
and  contested  the  case.  The  judgment  was  reversed 
and  remanded,  and  at  the  next  trial  judgment  was  ren- 
dered in  favor  of  May  &  Monteith.  A  very  large  amount 
of  testimony  was  taken  to  show  that  Bax  and  wife  did 
not  agree  that  the  case  should  not  be  reviewed  on  error,  and 
in  efiect  going  to  show  that  Barhydt  and  Company  took  the 
judgment  subject  to  all  contingencies.  A  full  and  sufficient 
answer  to  these  objections  is  that  at  the  expiration  of  six 
months  from  the  date  of  the  judgment,  within  which  time 
proceedings  in  error  mast  he  instituted,  no  bill  of  exoep- 
tions  was  signed  or  filed  in  the  district  court.  This  lefl 
the  judgment  of  Bax  v.  May  &  Monteith  in  full  force,  and 
it  would  have  so  continued  but  for  the  interference  of 
Mrs.  Bax's  attorney.  By  this  stipulation  to  which  Barhydt 
&  Co.  were  not  parties,  and  which  it  is  clear  they  had  no 
notice  of,  and  which  was  not  disavowed  by  Mrs.  Bax, 
Barhydt  &  Co.  lost  the  avails  of  the  judgment. 

For  the  purposes  of  this  action  the  act  of  Mrs.  Bax's 
attorney  is  her  act  and  she  is  bound  thereby.     Now  sup*  | 

pose  she  had  released  a  security  in  favor  of  Barhydt  &  Co., 
would  she  not  have  been  answerable  to  them  for  the 
amount  thus  released?  There  is  no  doubt  of  her  liability 
in  such  case.  To  the  extent  therefore  that  Barhydt  & 
Co.  were  deprived  of  their  judgment  lien  by  the  act  of 
Mrs.  Bax  they  are  entitled  to  retain  the  same  amount  out 
of  the  security  which  tliey  surrendered  in  consideration 
of  such  judgment 
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A  court  of  equity  requires  those  who  seek;  its  aid  toshov 
that  they  are  not  seeking  to  enforce  an  undue  advantige 
gained  by  questionable  or  improper  means.  He  that  sedo 
justice  must  be  willing  to  render  justice^  and  must  not  rdj 
upon  grounds  which  are  in  contravention  of  honesty  and 
fair  dealing.  To  the  extent  of  the  judgment  against  Vxj 
&  Monteith,  viz.^the  sum  of  $872.60  and  interest^  Barhjdt 
&  Co.  are  entitled  to  enforce  their  decree  against  the  pkin- 
tifis.  The  defendants  having  received  (400  from  the 
avails  of  the  sale  of  the  real  estate  in  Seward  coontj,  it 
would  be  inequitable  to  enforce  the  decree  against  that 
land. 

The  judgment  of  the  district  court  is  reversed  and  a 
decree  will  be  entered  in  this  court  in  conformity  to  this 
opinion. 

Decree  aocobdikgly. 

CoBB^  J.^  having  been  of  counsel  in  the  court  below,  did 
not  sit. 
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15*5741  New  England  Mortgage  Security  Company,  appel- 

OK  ||y|| 

'      LANT,  v.  Henry  Hendrickson  et  al.,  appellees. 

dsury :  pbincipal  and  agent.  Where  a  person  holding  himadf 
out  as  agent  made  a  loan  of  $250,  and  retained  $61  out  of  tbst 
sam  for  commiasions,  Held,  That  in  the  aheence  of  a  special 
denial  hy  the  alleged  principal  of  such  agency,  a  judgment  find- 
ing that  such  agency  existed  will  not  he  disturhed.  Laek,  Ch. 
J.,  dissents. 

Kehearing  of  case  reported,  ante  p.  1 57. 

HvU  &  SteaniSy  for  appellant. 
Montgomery  &  Harlan^  for  appellees. 
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Maxwell,  J. 

A  decision  was  rendered  in  this  case  which  is  reported 
ante  page  157.  Afterwards  a  rehearing  was  granted  and 
the  case  argued  on  behalf  of  the  appellant,  the  principal 
claim  being  that  the  Corbin  Banking  Company  was  not 
plaintiff^s  agent  in  making  the  loan. 

It  appears  from  the  record  that  in  September,  1876,  the 
following  advertisement  was  published  in  the  York  Re- 
publican : 

"  Money  to  loan  on  five  years  time :  on  well  improved 
farms  of  80  acres  and  upward,  in  York  county,  at  10  per 
cent  interest  per  annum ;  and  a  commission  of  20  per  cent 
is  charged  by  the  company.  Final  receiver's  receipts  are 
as  good  as  patents  to  secure  these  loans,  and  money  can  be 
had  in  from  10  to  30  days  from  the  date  of  proving  up. 

"F.  W.  LlEDTKK*' 

The  testimony  shows  beyond  question,  that  Liedtke 
stated  to  the  defendant  that  he  was  loaning  money  for  the 
plaintiff  (see  testimony  of  Reed,  page  14  of  the  record), 
and  also  shows  that  the  defendant  did  not  employ  the  Bank- 
ing Company  or  Liedtke  as  agent  to  procure  a  loan  for 
him.  Hendrickson  testifies:  "  I  asked  him  (Liedtke)  if  he 
had  money  to  loan,  and  he  said  he  had,  and  said  he  would 
like  to  loan  me  some  money.  He  said  he  knew  I  had  a 
good  place  and  could  get  money  on  it,  and  I  said  all  right; 
and  we  talked  the  matter  over  how  much  I  wanted,  and  he 
said  he  thought  I  could  get  it.  That  is  all  that  was  said 
at  the  time  I  made  the  application,  that  I  remember  of.'' 

Q.  State  what  was  said  and  done  when  the  money  came 
and  you  were  notified? 

A.  I  came  up  for  it  when  I  was  notified  the  money 
was  here,  and  he  fixed  up  the  papers,  and  I  and  my  wife 
both  signed  them,  and  he  handed  me  a  draft  for  $200,  and 
I  looked  at  it  a  little  bit  and  said  is  that  all  the  money? 

Q.    What  papers  do  you  mean  were  fixed  up? 
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A.  The  note  and  mortgage.  And  I  said  how  do  you 
make  that  out^  and  he  said  that  is  the  way  tlie  oom- 
pany  do.  The  fair  and  sqiiare  understanding  between 
him  and  me  was  as  we  talked  it  over,  that  he  was  to  have 
20  per  cent  commission  on  the  money  I  got,  and  he  took 
25  per  cent.  He  took  (50  dollars  out  of  the  money. 
The  draft  was  right  there,  but  I  never  touched  it;  and  be 
said  there  is  $11  more  to  come  out  of  it;  and  I  Aid 
where  will  I  get  the  money  on  it,  and  he  said  at  McWhirt- 
er*s,  a  little  bank  over  there,  and  then  he  said  I  gness  I 
can  give  you  the  money  for  it,  and  he  took  (1 1  out  of  thal^ 
$9  for  making  out  the  papers,  and  $2  for  an  absteict  iif 
title. 

Q.    How  much  did  you  give  your  note  for  at  the  time? 

A.     For  1250. 

Q.    The  coupon  interest  notes? 

A.    Yes  sir. 

Q.  State  what  was  done  when  he  first  presented  this 
note  and  mortgage  and  said  to  you  how  much  he  would 
take  out,  what  you  did? 

A.  I  had  them  all  signed  before  I  knew  anjthii^ 
about  it;  and  I  told  him  he  could  just  take  the  whole  thing 
if  he  was  going  to  take  out  $20  or  $25  more  than  he  agreed 
to;  and  I  did  not  take  the  money  for  an  hour  or  two,  and 
told  him  I  would  not  take  the  loan  at  all;  and  he  said  it 
did  not  matter  to  him  whether  I  did  or  not,  but  that  I 
would  be  comj^elled  to  pay  the  $50  anyhow.  I  thought 
may  be  T  had  better  take  it  if  I  had  to  pay  it  anyhow, 
that  is,  this  $50. 

Q.  Then  did  you  accept  the  loan  under  that  conditioD, 
taking  $50  and  $11  for  expenses? 

A.    Yes,  sir. 

Q.    How  much  money  did  you  actually  get? 

A.    I  think  $189.     It  lacked  $11  of  being  $200- 

The  defendant  was  told  that  ho  must  sign  an  application 
for  the  money,  and  this  so-called  application  being  on  a 
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printed  form  and  presented  by  a  gentleman  in  good  standing 
in  the  community  and  holding  an  important  public  office, 
was  signed  without  being  read  by  the  defendant,  evidently 
supposing  it  to  be  what  it  was  represented — an  application. 
He  had  no  thought  of  employing  the  Corbin  Banking  Com- 
pany as  agent  to  procure  a  loan  for  him,  and  the  Corbin 
Banking  Company  did  not,  so  far  as  appears,  hold  itself 
out  to  the  public,  in  York  county  at  least,  as  a  mere  agency. 
There  was  no  contingency  about  the  loan.  If  the  security 
was  satisfactory,  which  Liedtke  stated  it  was,  all  that  the 
borrower  was  to  do  ^^as  to  apply  for  and  receive  the  money 
upon  the  execution  of  the  note  and  mortgage.  The  defend- 
ant also  called  the  county  clerk  of  York  county  and  offered 
to  prove  that  the  plaintiff  had  a  lai^  amount  of  money 
loaned  on  mortgages  on  real  estate  in  York  county,  and 
that  the  business  was  transacted  through  Liedtke.  Thin 
testimony  was  excluded,  but  upon  what  ground  does  not 
appear.  In  this  the  court  erred,  as  it  was  testimony  tend- 
ing to  prove  that  Liedtke  was  the  plaintiff's  agent.  There 
is  sufficient  in  the  record,  however,  to  show  that  the  plain- 
tiff has  loaned  a  large  amount  of  money  in  York  county, 
and  that  this  money  was  loaned  through  F.  W.  Liedtke. 
These  are  facts  that  are  not  specifically  denied,  in  fact  most 
of  them  not  denied  at  all.  To  merely  deny  that  the  plain- 
tiff had  any  agents  or  brokers,  in  view  of  the  testimony  in 
this  case,  is  not  such  denial,  because  it  is  apparent  from 
SaltonstalFs  testimony  that  he  relies  entirely  on  the  fact 
that  the  plaintiff  had  not  specially  appointed  agents,  and 
that  is  as  far  as  his  denials  extend. 

It  is  very  clear  that  this  is  a  cunningly  devised  scheme 
to  evade  the  usury  laws.  Such  subterfuges  certainly  should 
not  be  favored,  nor  should  such  grasping  rapacity  as  is 
shown  in  this  case  be  encouraged.  The  judgment  of  the 
district  court  is  clearly  right  and  is  affirmed. 

Judgment  affibmed. 
Lake,  Ch'.  J.,  dissents. 

39 
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Abatement.  See  Liquobs,  4. 
Aooeptanoe.  See  Contbact. 
Acknowledgment  of  Deed. 

What  certificate  most  show.    SpUznagle  v.  Vanhesach,.^ 338 

Action.    See  Specific  Titliss.   Attachment.   Ck>NV£BSiON.    In- 
JUNCTION.    Replevin,  etc. 

Acts.    See  Statutes. 

Administration  of  Bstates. 

1.  Power  of  special  administrator  to  appear  and  defend 
action  agatnst  estate.     Cadman  v.  Biehards 383 

2.  Special  administrator,  by  whom  appointed ;  powers  cease, 
when.     Jd 383 

Advanoements.    See  Husband  and  Wife,  6,  7. 

Adverse  Possession. 

1.    What  oonstitates.    PeUU  v.  Stack 153 

Agent. 

1.  Notice  to.    MathewB  V.  Smiih, 101 

2.  Warranty  signed  by.    Sjfcamore  Co.  v.  Sturm 210 

3.  Commission  to,  for  procuring  purchaser.    Potvin  v.  Cur- 
ran 303 

4.  Husband  as  agent  of  wife:  erection  of  building;  me- 
chanics' lien.     Scale8  v.  Faine  A  Co 521 

t 

5.  Power  of  general  agent  cannot  be  restricted  by  secret 
instructions.    Id, 521 

6.  Evidence  establishing  agency.     New  England  Mortgage 
Securitjf  Co.  v.  Harris r>5« 
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Agreement.     See  Coxsidebatioit.     Contkacts.     MoRTGiot 
Rbal  Pbopebty.    Sals. 

Alimony.    See  Divobce. 

Alteration. 

1.  Chattel  mortgage.     Holland  v.  Griffith 173 

2.  Negotiable  note.    Davia  v.  Henry 487 

Amendment. 

1.    Affidavit  in  replevin.     Crana  v.  Cunningham^ ^ 

Answer.    See  Pleading. 

Appeal.    See  Pbactice  in  Supreme  Coxj^t,    Ebbob. 

1.  Allowance  or  disallowanoe  of  claims  against  estat«& 
Guey  t?.  Pedflea 7 

2.  Bond  may  be  amended  in  appellate  court.    Id -..-    9 

3.  Under  liqnor  law.     Lydick  v.  Komer 10 

4.  Not  proper  remedy  to  bring  up  mandamus  case.  StaU, 
exrel.  Miller^  v.  Laneaaster  Co ^ 

5.  Where  an  appeal  is  dismissed,  and  it  is  neoessaij  to  file 
an  amended  transcript  in  order  to  show  the  judgment 
sought  to  be  reviewed,  leave  will  not  be  granted  to  file  a 
petition  in  error.    Id -  223 

6.  Decisions  of  county  commissioners.    Dixon  Co.  r.  Barnes.  294 

7.  From  award  of  damages  for  right  of  way;  eyidenoe; 
pleadings.     R.  V.  B,  B.  v,  Hayea , 4S9 

Appearance. 

1.    By  attorney.    EUia'v.  EUia 93 

Argument.    See  Pbactice,  3. 

Assault  and  Battery. 

1.  Plaintiff,  a  married  woman,  having  testified  that  attlie 
time  of  the  battery  she  was  encicnte^  and  that  the  battery 
caused  her  to  miscarry,  upon  her  cross-examimitioD  she 
was  asked  by  defendant's  counsel  whether  her  husband 
was  not  in  the  habit  of  beating  her.  To  which  question 
the  plaintiff  by  her  counsel  objected;  which  objection  was 
sustained  by  the  court.     Held^  No  error.     Goracke  r.  BtnU.  390 

2.  Verdict  of  $250,  held  not  excessive.     Id 391 
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Assessment.    See  Taxes. 

Assignment  for  Creditors. 

1.  A  and  B  being  insolvent  made  an  assigninent  of  all  their 
property  for  the  benefit  of  their  creditors.  C,  a  banker, 
then  stated  to  them  that  if  they  would  fhmish  him  the 
name,  address,  and  amount  owing  to  each  creditor  and  aid 
him  in  buying  up  the  chums,  he  would  purchase  the  same 
and  accept  the  assi^ed  estate  in  full  satisfiujtion  thereof 
Seldy  In  an  action  to  recover  the  difference  between  the 
amount  paid  by  the  estate  and  the  fkce  value  of  the  claims: 
1.  That  the  contract  was  valid.  2.  That  the  contract, 
though  verbal,  being  completed,  was  not  void  by  the  stat- 
ute of  frauds,  and  the  services,  being  valuable,  were  suffi- 
cient to  sustain  the  contract.     Wilson  v.  Moore 240 

2.  In  an  action  between  the  assignee  and  a  mortgagee  of  a 
deceased  assignor,  the  mortgagee  is  not  a  competent  wit^ 
neas.     Houael  v.  Oremer 298 

3.  Under  a  voluntary  assignment  the  assignee  represents 
simply  the  assignor,  and  not  his  creditors,  respecting  the 
assigned  property.     Id 298 

4.  The  assignee  under  a  voluntary  assignment  will  not  be 
permitted  to  uige  that  a  sale  of  the  property  previous  to 
the  assignment  was  fraudulent  as  to  the  creditors  of  the 
assignor,  in  order  to  defeat  it.    Jd 298 

5.  Fraudulent;  evidence.    Leffel  dt  Co.yV.  Schermerhom 342 

Attachment. 

1.  Property  of  non-resident;  removal  to  Nebraska  with  in- 
tention of  residing  there.    Swaneyv.  HtUehiM 266 

2.  Exemption  of  property  seized  on.    Staie^  ex  rel.  KahooUy 

V.  KrumpHS. 321 

3.  Priority  of  writ  first  levied.     Moore  «.  Fedatoa 379 

4.  Proceedings  in  contempt.     Cfandy  v.  The  State 446 

5.  Trial  of  right  of  property.  Claimant  cannot  afterwards 
maintain  replevin.    Bray  v,  Saaman 518 

Attorney.    See  Pbactice,  3. 

1.  Absence  at  trial.     Wanon  v,  PcUmer^ 376 

2.  Fee  on  foreclosure  of  mortgage;  finding  and  judgment 
erroneous.     Moore  v.  Gregory 563 
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3.  Act8  binding  on  client    Bea  v,  Sbagland 673 

4.  Cannot  release  surety  on  note,  unless  specially  aatfaor- 
ized.     State  v.  ShOdan 309 

Bankruptoy. 

1.  It  is  only  the  final  discharge  of  a  debtor,  under  the  bank- 
rapt  law  of  the  United  States,  that  constitutes  a  good  plea 
in  bar  of  an  action.  The  &ct  that  he  has  simply  been  ad- 
judged a  bankrupt  is  not  a  defense.  McComUek  v,  Sof- 
mond ^ 306 

2.  The  only  effect  of  bankruptcy  proceedings  upon  a  pend- 
ing action  prior  to  the  dischai^e  is  to  enable  the  bankmpt 
to  have  the  action  stayed  to  await  the  decision  of  the 
bankrupt  court  on  the  question  of  his  discharge.    Id, 306 

Banks.    See  Nrootiable  iNSXRUMEirrs. 

Bar.    See  Limitation. 

Bastardy. 

1.  Proceedings  under  act  lelatiTe  to,  a  police  regulatioo. 
Ex  parte  CottreU 193 

2.  The  sum  adjudged  to  be  paid  by  putatiye  father  is  not  a 
debt  within  the  meaning  of  the  constitution,  and  in  case 
of  his  failure  to  comply  with  the  judgment  he  may  be  im- 
prisoned.     Ex  parte  CottreU 193 

Bill  of  Exceptions. 

1.  Duty  of  adverse  party.  Fitzgerald  v.  Hollingmcorth, 199 

Hotoard  v,  Iximaster 221 

2.  If  there  is  no  receipt  or  other  evidence  in  the  reooid,  an 
affidavit  stating  the  delivery  of  the  bill  to  the  adverse     * 
party  must  show  when  and  to  whom  the  bill  was  deliv- 
ered.    Howard  r.  Latnaster 222 

3.  Necessary  when.     O^Donohvev.  Hendrix 255 

4.  Objections  to  in  supreme  court  not  considered,  when. 

Atkins  V.  Atkins 271 

Dietrichsv.  L.  <&  N.  W.  R.  R 500 

5.  Must  be  autheuticated  as  provided  by  law.  Edwards  t. 
Kearney 5flS 

Bill  of  Particulars. 

McKay  v.  Hinman 36 

Crossley  v.  Steele «  219 
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Bills  and  Notes.    See  Nsgotiabls  Ihbtbumbnts. 

Bonds.    See  Schools. 

1.    In  aid  of  mlioadfl.    J<me»  v.  Bwibwrt. 125 

Bonds— Official  and  Statutory. 

1.  When  approTedi  preeamptLon  is  that  security  is  suffi- 
cient.    Ckueg  V,  Peebles .' 9 

2.  Sureties  not  liable  for  dedication  of  principal  committed 
before  giving  of  bond  sued  on  and  before  commencement 
of  teirn  of  office  covered  by  it;  statements  made  by  prin- 
cipal as  to  amount  of  money  on  hand,  etc,  not  binding.on 
sureties.     Van  Siekel  v.  Buffalo  OMMty. 103 

Boundaries. 

1.  Established  by  agreement ;  statute  of  limitations.  Tms- 
seUv.  Lewis 415 

Camp  Meeting— 

Subject  to  city  or  village  ordinances.    Ex  parte  McNair 195 

Carriers.    See  Railboads. 

Cattle. 

1.    Damage  to  by  railroad.    U.  P.  B,  B,  v,  Sehvfenek. 478 

Chattel  Mortgage.    See  Mobtqaob. 

Cities.    See  Cobpobations— Municipal. 

Cities  of  First  Class. 

1.  Election  of  treasurer  without  resolution  of  council  or 
proclamation  of  mayor.    State,  ex  rd,  Sexauer,  v.  Buck 273 

Claims.    SeeCouNTUBB. 

Clerk  District  Court. 

1.  Liability  for  money  paid  on  judgments.  McDonald  v, 
Atkins 568 

Commeroial  Paper.    See  Nbgotiablb  Instbuments. 
Commissioners.    See  €k)UKTiEs. 
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Commissions.    See  Aqsncy. 
Confirmation  of  Sale. 

1.    In  Tacation.    McMwrtry  o.  TisUle,^ 233 

Consideration. 

1.    ImproYementB  on  public  IftndB.    Brooks  v.  HuUt 503 

Constitutional  Law. 

1.  Appeal  act  [Comp.  Stat.,  chap.  20,  sec  42]  is  (oonstitn- 
tionaL     Casey  v.  Fe^les 9 

2.  Where  in  the  certificate  of  the  president  of  the  senate  to 
a  bill  not  signed  by  the  governor  it  was  stated  that  ''this 
bill  was  duly  presented  to  the  governor  of  this  state,"  etc^ 
and*  in  the  certificate  of  the  speaker  of  the  house  it  was 
stated  "the  foregoing  bill  was  duly  presented  to  the  acting 
governor/'  etc,  Heldf  That  it  will  be  presumed  that  the  bill 
was  presented  to  the  person  discharging  the  duties  of  the 
office.     Miller  V.  Hurford 13 

3.  The  title  of  an  act  is  not  obnoxious  to  the  constitution 
because  it  is  entitled  ^^An  act  to  amend  sections  50,  51,  71, 
and  105  of  an  act  entitled  'An  act,' "  etc  (giving  title  and 
date  of  approval).    Id 14 

4.  Homestead  act  [1877,  34],  title  good,  and  under  it  a  pro- 
vision relative  to  signing  of  mortgage  by  husband  and 
wife,  BeW,  proper.     Bonordenv.  Kriz 121 

5.  Title  to  acts.    Id 122 

6.  Issuing  bonds  in  aid  of  internal  improvements.  Jones*  r. 
ffurlburt 129,  136 

7.  Judgment  under  bastardy  act  is  not  a  debt  within  the 
meaning  of  Sec  20,  Art.  I.    Ex  parte  CottrtHL 193 

6.  Title — "An  act  regulating  the  herding  and  driving  of 
stock"  not  sufiicient  to  authorize  recovery  of  damages  for 
castration  of  animals.    Ives  v,  Norris S32 

9.  Trial  by  jury  not  allowed  in  contempt  proceedingaL 
Gandyv,  The  State 451 

10.  Befunding  taxes  on  school  lands «  523 

Constructive  Notice.    See  Service  by  Publication. 

Contempts. ' 

1.  Jurisdiction  of  district  court;  proceedings  how  instituted: 
trial  by  jury  not  allowed.    Q<mdy  v.  The  State. 445 

2.  Review  of  judgment  on  error.    Id,\ 445 
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Contract. 

1.  N.,  under  an  agreement  with  M.  6.,  by  which  he  was  to 
receive  certain  goods  from  them,  sent  his  order  therefor. 
Being  unable  to  furnish  the  goods  at  that  time,  M.  B. 
handed  the  order  to  C.  &  P.,  dealers  in  such  goods;  to  fill, 
which  they  did  in  their  own  names,  shipping  them,  as  di- 
rected in  the  order,  to  N.,  and  at  the  same  time  informing 
him  of  the  price  and  terms  of  payment  to  be  made  to  them. 
Held^  That  by  the  acceptance  of  the  goods  under  these  cir- 
cumstances, the  law  implied  an  agreement  on  the  part  of 
N.  to  pay  for  them  according  to  the  terms  upon  which 
they  were  delivered  to  him.    Keidig  v.  Cole 39 

2.  General  rules  of  construction:  acts  of  jiarties.  School 
District  v.  Entes 52 

3.  Breach:  general  rule  as  to  damages.  Sycamore  Marsh 
Harvester  Co.  v.  Sturm .* 210 

4.  Warranty:  limitation  as  to  damages.   Id 210 

5.  Buying  up  claims  against  insolvent.     Wilson  v.  Moore 240 

6.  Ambiguity  defined.    Mndle  v.  State  Bank 246 

Conversion. 

1.  Liability  of  person  aiding  in.    McCormick  v.  Stevenson....    70 

2.  Hay  standing  in  stacks;  ownership  denied  on  ground  of 
trespass;  evidence  held  to  sustain  verdict.  Searles  r. 
Oden 344 

Conveyance.    See  Deed.    Mobtoage.    Real  Pbopebty. 

Corporations. 

1.  Existence  not  put  in  issue  by  general  deniaL  Vietrichs  v. 
L.  <fe  N.  W.  B.  B -    43 

Corporations— MnnicipaL 

1.  Camp  meeting  located  in  limits  of  city  or  village  is  sub-    • 
ject  to  ordinances.    Ex  parte  McNair 195 

2.  One  L.,  the  owner  of  a  tract  of  land  acljoining  the  city  of 
Lincoln,  in  1869  and  1870  laid  out  the  same  into  additions 
to  said  city  and  filed  plats  upon  which  *'E"  street  was 
marked  as  if  laid  out,  and  lots  were  sold  fronting  thereon, 
but  the  dciiicription  merely  extended  to  the  outer  line  of  the 
street.  There  was  also  proof  of  dedication.  In  1876  the 
strip  of  land  composing  the  street  was  sold  on  execution 
as  the  property  of  L.    Held,  That  the  purchaser  acquired 

no  title.     Gregory  v.  City  of  Lincoln « 352 
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Costs.    See  Pbacticb,  2. 

1.  In  misdemeanor  cases  a4|udged  againsfc  oompIaJnant^ 
when.    Cobhey  v.  Berger « 468 

2.  In  supreme  court  disallowed 476 

Counties.    See  Internal  Impbovehentb. 

1.  Bids  for  supplies,  when  filed;  must  conform  to  adyertise- 
ment;  bid  to  furnish  articles  *'at  what  it  costs  to  lay 
them  down,"  held  indefinite;  omission  of  two  artidesof 
insignificant  yalue,  held  not  to  invalidate  bid.  The  SUAe  v. 
Ywk  Omntg 57 

2.  CommissionerB  have  exclusive  original  jurisdiction  of 
claims.    Dixon  Cowntyv.  Barnes 294 


3.  Taxes  for  court  house  and  jail.    B,  A  if.  B,  B.  v. 
CounJty 368 

4.  « Mandamus  does  not  lie  to  compel  commissioners  to  act 
upon  claims  where  no  estimates  have  been  made,  unle» 
there  are  ftinds  in  treasury  for  payment.  Lancaster  (h,  r . 
The^ate 583 

6.  Commissioneis  have  no  authority  to  audit  claims  against 
the  county  unless  there  are  funds  in  the  treasuiy,  or  suffi- 
cient taxes  have  been  leVied  for  the  payment  of  the  same. 
Id 623 


) 


Court— County. 

1.  Appeal  from  aUowance  or  disallowance  of  claims  against 
estates,  when  taken.    Casey  v.  Peehlea - 

2.  Jurisdiction  in  forcible  entry  and  detention.  PdiU  9. 
Black 142 

3.  Probateof  will.    Id 151 

4.  Instructions  to  jury  not  proper.    Ives  v.  Norris «  252 

5.  No  jurisdiction  of  election  contest  held  in  city  on  quefi- 
tion  of  voting  aid  to  works  of  internal  improvement 
Foxworthy  v,  L.  <ft  F,  B.  B —  398 

Court— Supreme.    See  Pbactice  ts  Supbeme  Goubt. 

Creditor's  BiU. 

In  1864  certain  real  estate  in  the  city  of  Omaha  was  pur- 
chased by  the  wife  of  T.,  the  consideration  therefor  paid 
with  her  own  money,  and  the  title  thereto  taken  in  her 
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name.  She  sfberwardB  oonveyed  to  D.,  in  tnurt  for  her 
children.  In  1876  one  B.  oommenoed  an  action  by  at- 
tachment against  T.,  and  caused  the  real  estate  in  question 
to  be  levied  upon  as  belonging  to  him.  Afterwards  judg- 
ment was  rendered  against  T.,  the  property  sold  as  his,  and 
a  sheriffs  deed  therefor  made  to  B.,  who  thereupon  com- 
menced an  action  against  D.  to  quiet  the  title  and  for  a 
decree  that  the  property,  when  the  attachment  was  levied, 
in  fact  belonged  to  T.  Hdd,  That  T.  had  no  interest  in 
the  property  liable  for  his  debts,  and  the  action  was  prop- 
erly dismissed.    BemiB  v.  DavU 269 

Criminal  Law. 

1.  A  was  convicted  of  concealing  B,  an  alleged  hone  thie£ 
The  case  against  B  was  reversed  on  error.  The  case  of  A 
being  also  before  the  court,  Hddj  without  examining  the 
errors  ^assigned,  that  the  judgment  against  A  be  reversed. 
JBay  V,  The  State 65 

2.  To  warrant  a  conviction  upon  circumstantial  evidence, 
the  circumstances  when  tal^en  together  must  be  of  so  con- 
clusive a  nature  as  to  show  beyond  a  reasonable  doubt  that 
the  accused,  and  no  other  person,  committed  the  offense. 
Walbridge  v.  The  State 236 

3.  On  the  trial  of  an  indictment  charging  the  larceny  of  a 
"cast  iron  balance-wheel,''  the  evidence  was  that  in  order 
to  facilitate  its  removal  and  disposition  to  their  use,  the 
prisoners  broke  the  wheel  in  pieces,  thereby  depriving  the  • 
material  composing  it  of  its  former  character,  converting  it 
into  ''old  iron,"  and  as  such  disposed  of  it.  Hdd,  No  vari- 
ance.   OeUingerv.  The  State 308 

4.  To  take  an  article  feloniously  is  accompltshed  by  simply 
laying  ^old  of,  grasping,  or  seizing  it  animo  furandif  with 
the  hands  or  otherwise.  And  the  very  least  removal  of  it 
from  the  place  where  found,  by  the  thief^  is  an  asportation 

or  canying  away.    Id 308 

5.  The  supposition  of  the  thief  that  the  article  stolen  be- 
longed to  one  indebted  to  him  is  no  defense,  not  even  if  the 
supposition  were  true.    Id 308 

6.  A  finding  of  the  value  of  property  stolen  to  be  mudi  less 
than  the  evidence  showed  it  to  be,  but  still  enough  to  make 
the  offense  grand  laioeny,  although  erroneous,  is  without 
pn^udioe  to  the  accused,  and  not  a  ground  for  a  new  trial. 

Id 308 
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7.  To  utter  and  publish  an  instrument  alleged  to  haye  been 
forged,  "is  to  declare  or  assert^  directly  or  indirectly,  by 
words  or  actions,  that  it  is  good."    Folden  v.  The  State. £6 

8.  An  immaterial  error,  or  one  which  could  not  have  prgn- 
diced  the  prisoner,  is  not  a  ground  for  a  new  trial.    H 328 

9.  The  presence  of  a  prisoner  at  his  trial,  being  onoe  shown 
by  the  record,  will  be  presumed  to  have  continued  to  the 
end,  unless  the  contrary  be  made  to  appear.    Id 338 

10.  Opinion  of  juror;  fiulure  to  object  by  challenge  or  otii- 
erwise  until  after  Terdict,  too  late.    Ogden  v.  The  State^.,.  436 

11.  In  cases  of  complaint  for  misdemeanor,  before  a  magis^ 
trate,  whether  the  case  is  tried  on  the  merits  or  dismiswd 
before  trial,  costs  can  be  adjudged  against  the  complainant 
only  after  a  finding  that  the  complaint  was  without  proba- 
ble cause,  or  malicious.    Oobbeif  v.  Berger 463 

12.  Whether  under  onr  code  an  action  can  be  maintained  in 
any  event,  by  an  officer,  for  fees  earned  in  a  misdemeanor 
case  before  a  magistrate,  against  the  complainant  or  secn- 
rity  for  costs  given  under  the  pro^dsions  of  sec  287  of  the 
criminal  code— Qtuere.  But  ho  such  action  can  be  main- 
tained unless  it  has  been  found  by  such  magistrate  that  the 
complaint  in  such  misdemeanor  case  was  malicioas  or  with- 
out probable  cause.    Id u  463 

13.  Where  the  evidence  &tls  to  connect  the  accused  with 
the  commission  of  the  crime,  a  verdict  of  guilty  cannot  be 
sustained.  Mere  suefpicion,  however  strong,  will  not  aa- 
thorize  a  jury  to  return  a  verdict  of  guilty.  Morri»o%  t. 
The  State S38 

14.  Sentencing  prisoner;  discretion  of  court.    Id S28 

Damages. 

1.  Not  recoverable  under  sec  4,  Comp.  Stat.,  54,  fttr  castration 
of  animals.    Iveav.  Norris ^ 

2.  Xot  recoverable  by  husband  for  death  of  wife,  under 
chap.  21,  Comp.  Stat.     Warren  v.  Englehart 263 

3.  Appeal  from  award  of,  for  right  of  way ;  interest    S,  (X 

R,  jB.  v.  Brown 317 

4.  Rule  as  to  damages  in  cases  of  deceit  in  sale  of  railroad 
eating  house.    Marhel  v.  Moudy^ 323 

5.  Difference  between  contract  price  and  actual  value  of 
property.     Waeswa  v.  Palmer., 378 
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6.  AflHault  and  battery  of  enciente  woman.     Goracke  v, 
HinU 390 

7.  To  stock  by  railroad.     U.  P.  B.  R.  v,  Sehwenck 478 

Dams.    See  Mills  and  Mill  Dams. 

Decedent.    See  Administtbatiok.    Desckitt. 

Deoeit.    SeeFsAUD,  3. 

I 

1 

Deoree.    See  Judgment. 
Dedication. 

1.    Streets  of  city.     Qregory  v.  Lincoln 352 

Deed. 

1.  Acknowledgment ;  what  certificate  must  show.    Spitzna" 

ffle  V,  Vanhessch 338 

2.  Delivery  of,  defined.    Bntiain  v.  Work 347 

3.  When  an  escrow.    Id 347 

DefiEtnlt. 

1.    Motion  to  set  aside,  without  showing  of  facts  in  defense, 

oyermled.    Sale  v.  Bender 66 

Spencer  v.  Thistle 227 

Defense. 

1.    Defined.     King  v,  BtU 414 

Deposition. 

1.    Objections  to,  when  filed.    Dietrich^  v,  L.  dk  N,  W.  B.  M.    43 

Descent  and  Distribution. 

1.  Hnsband  is  not  next  of  kin  to  wile.     Warren  v.  EngUhari.  283 

2.  Next  of  kin  defined.    Id 283 

Discovery.    Sec  Creditor's  Bill. 


s 


Discretion  of  Court. 

1.  In  decrees  for  divorce  and  alimony.    EU%9  r.  Ellis 92 

2.  Sentencing  prisoner.    Morrison  v.  The  State, 528 


• 
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DiToroe. 

1.  Notice  to  set  aside  final  decree,  etc.,  served  on  attoney, 
Held  insaffident  to  bring  party  into  ooart.    EUi»  v.  EBU...  91 

2.  Appearance  in  cause  by  attorney.    Id 92 

3.  Discretion  of  court  in  making  decree.    Id 93 

^      4.    Decree  for  alimony  and  attorney  fees  modified  in  sapreme 
court    Aikina  V.  Atkins 271 

Donation.    See  Gbant.    Ikteknal  Improvements. 

xyectment. 

1.  Party  entitled  to  two  trials.    Gregory  v,  Lincoln 332 

2.  By  a  tenant  in  common  against  a^mere  dise^izor,  to  recover 
possession  of  undivided  premises  he  may  maintain  tlie 
action  in  lus  own  name,  if  no  objection  is  made  for  defect 
of  parties.  As  the  recovery  of  possession  inures  to  the 
benefit  of  all,  a  failure  to  plead  a  defect  of  porties  plaintiff 

is  a  waiver  of  that  olgection.    Crook  v.  Vandevoort 503 

Eleotion. 


• 


1.    Contest  in  city  over  voting  aid  to  works  of  inteina]  im- 
provement; county  court  has  no  jurisdiction.    Foxworlkg 
^'      v.L.itF,B.  R 398 

Eminent  Domain.    See  Railboads. 

Equity.    See  Injunction.    Jukisdiction. 

1.  Will  afibrd  no  relief  against  a  judgment  to  a  party  who 
has  purposely  or  negligcntiy  omitted  to  make  his  defense 

l        at  law.     Young  V.  Morgan >.   48 

2.  Jurisdiction;  general  rule.    Jones  v,  HurUniri 141 

Error. 

1.  Without  prejudice.    Ensign  v,  Boggencamp 90 

School  IHst.  No.6v.  School  Dist.  No.  9 178 

Folden  r.  The  Stale 328 

King  r.  BeU 412 

2.  In  r^ecting  evidence  cured,  if  evidence  subsequently  ad- 
mitted.   Dietrichs  r.  L.  ^  N.  W,  B.  B 361 

3.  Lies  to  Bupreme  court  in  contempt  proceedings.     Chnd$ 

V,  rheStaU 446 


i 
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4.  Where  testimony  proviiig  the  facts  oomplained  of  was 
introduoed  without  objection,  error  cannot  be  predicated 
upon  objections  to  the  same  testimony  afterwards  intro- 
duced.    B.  V.  B.  B.  V,  Eayea 489 

Escrow. 

1.    Deed  when  said  to  be.    BrUtain  v.  Work 347 

Estoppel. 

1.  Owners  of  adjoining  land  agreeing  upon  a  dividing  line 
and  building  fences  thereon.     Tnu^ell  v,  Lewis 417 

Svidonco. 

1.  Hdd  to  sustain  yerdict  and  judgment.    Pettit  v.  Black 142 

Searlea  v.  Oden 344 

Kingv.BeU 409 

WehffUr  d:  Burr  V.  O'Shee 428 

Offden  V.  The  State 436 

^e2<i  insufficient.    Dunbar  v.  Briggs 332 

Moore  v.  Gregory 663 

2.  Circumstantial.    McDougaU  v.  Oiaeomini 431 

Walbridge  v.  State 236 

Dunbar  v.  Briggs 333 

3.  Parol,  to  vary  written  contract.    Kindle  v.  Slate  Bank 246 

4.  Habeas  corpus.     The  State  v.  Ensign 250 

6.  Sale  of  railroad  eating  house ;  action  for  deceit ;  evidence. 
Market  v.  Moudy 323 

6.  A  witness,  called  to  estimate  the  value  of  property,  fixed 
it  at  13,000.  On  his  cross-examination  it  was  offered  to 
prove  by  him  that,  as  an  insurance  agent,  he  had  offered 
and  written  a  policy  of  insurance  upon  the  same  properly  at 
a  valuation  of  $4,000,  but  the  offer  was  rejected.  Held, 
error.     Markel  v.  Moudy 323 

7.  Statements  or  admissions  made  by  a  witness,  out  of  court, 
in  conflict  with  his  testimony  on  the  trial,  may  be  shown 

on  cross-examination.     Id 323 

6.  One  who  testified  that  he  knew  only  a  "portion  of  a  lot 
of  horses"  is  incompetent  to  give  an  opinion  as  to  the  value 
of  the  entire  lot.     Dtuibar  r.  Briggs 333 

9.  A  fact  necessarily  inferable  from  the  pleadings  need  not 

be  proved.    Leffel  &  Co.  v.  Schermerhom 342 

10.  Not  error  to  reject  when  incompetent    Searles  v.  Oden,.  344 
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11.  Error  in  rejection  of,  cured,  if  evidence  sabseqnently  ad- 
mitted.   Dittrich/i  v»  L,  A  N»  W.  jB.  U •• »* 

VL    Carlisle  tables  of  expectancy.    Exng  x>.  BeU 409 

13.  An  appeal  from  award  of  damages  for  right  of  way  to 
railroad.    £.  V.  -B.  -B.  v.  Arnold ^ 

14.  Malicions  prosecntion.    Bos8.  v.  Langvoorihy 492 

15.  B^ree  of^  neceeBoiy  in  criminal  cases.  Morriiim  v.  The 
suae ^ 5» 

Ezoeptlona. 

1.  To  admission  or  refusal  to  admit  testimony  must  be  taken 

in  trial  court  first    FetUt  v.  Black 142 

2.  To  admission  of  improper  evidence  must  be  taken^  if  it  1$ 
sought  to  review  that  question,    B.  V.  B.  B.  v.  Arnold 486 

Execution. 

1.  Levy  and  sale  of  wrong  property;  execution  retained 
satisfied ;  property  replevied  by  third  party,  and  judgment 
in  bis  &vor;  creditor  may  apply  to  court  to  vacate  le^7, 
etc.,  and  award  new  execution,  on  motion  accompanied  by 
affidavits  and  notice.    Zeigler  v.  MeOormick ^ 

2.  Cannot  issue  on  decree  of  foreclosure  until  order  of  court, 
etc.     Clapp  V,  MaxweU ^ 

Executor. 

1.    Witness  against    Magenauv.BdL 347 

Exemption. 

1.  Property  may  be  claimed  at  any  time  before  sale.    Ovw 

V.  Cunningham 9(M 

2.  Property  of  person  remo\ing  to  this  state  with  intention 

of  residing  here.    Stcaney  v.  Hutchins -  '266 

3.  Debtor  occupying  a  homestead  mortgaged  for  all  it  is 
worth,  is  not  entitled  to  exemption  provided  by  sec  521, 
civil  code.     The  State,  ex  rrf.  Kahoon,  r.  Krumptu -  321 

4.  The  property  of  a  debtor,  seized  in  attachment  and  or- 
dered to  be  sold  by  the  judgment  of  a  court  having  juris- 
diction of  it,  cannot  be  released  as  being  exempt  from 
execution  as  provided  by  sees.  522  and  523  of  the  code. 
[Maxwell,  J.,  dissenting.]    Id 321 

5.  Exempt  property  not  susceptible  of  firaudulent  ahena- 
tion.    Boggs  v.  Thompson 403 
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I.    See  KAiLBOADe,  10. 
nnal  Order.    See  Judgmsnt,  & 
Finding.    See  Verdict. 

Forcible  Entry  and  Detention. 

1.  Mere  filing  of  answer  claiming  title  will  not  deprive  jxxBr 
tioe  of  jurisdiction,  bnt  if  it  should  appear  from  the  evi- 
dence thitt  question  was  one  of  title  and  not  for  possession, 
case  must  be  dismissed.    Fettit  v.  Black 142 

2.  When  action  will  not  lie  in  case  of  public  lands  of  United 
States.    Streeter  v.  Rolph 388 

Foreclosure  of  Mortgage. 

1.  Execution  cannot  issue  until  ordered  by  court.  Clapp  «. 
MaxweU 542 

2.  Attorney's  fee:  evidence  erroneous  as  to  two  defendants. 
Moore  v.  Gregory 563 

3.  Assignment  of  judgment  in  satisfaction.    Box  v.  Hoagland  571 

Forgery. 

1.    Of  lease.    Folden  v.  The  StaU 328 

Fraud.    See  Assionmsnt. 

1.  Creditor  claiming  adverse  to  mortgagee,  on  ground  of 
fraud,  must  allege  it  by  proper  pleading.  Ensign  v.  Roggen- 
camp 30 

2.  Question  of  fraud,  under  sec.  11,  Comp.  Stat,  ch.  32,  by 
whom  raised.    Ransom  v.  Schmela 73 

3.  Whether  payment  of  a  i>ortion  of  purchase  money  on 
parol  contract  will  take  it.  out  of  the  statute  of  frauds — 
Qusere.    Potvinv,  Curran 303 

4.  Deceit  in  sale  of  railroad  eating  house,  fixtures,  etc.; 
method  of  computing  damages;  evidence  of  receipts,  amount 

of  travel,  stoppage  of  trains,  etc    Market  v.  Moudy 322 

5.  Fraudulent  conveyance  of  property  as  to  creditors ;  evi- 
dence.   Leffel  <fe  Co.  v,  Schermerhom 342 

6.  Insolvency  of  grantor  in  a  deed  of  conveyance,  although 
a  circumstance  which  may  be  taken  together  with  other 
material  &ct8  to  show  a  traudulent  design  in  disposing  of 
property,  is  not  of  itself  sufficient  to  establish  it.    Leffel  <fe 

Co.  V.  Schermerhom 342 

40 
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7.  Conveyance  by  husband  to  wife.    Thompaon  v.  Loemg 387 

8.  Exempt  property  not  snsceptible  of  fraudulent  aUenatioii. 
Bogga  v,  Tkampeon 403 

9.  To  avoid  a  sale,  upon  the  ground  that  it  is  fiaudulent » 
to  creditors,  the  purchaser  must  have  knowledge  of  the 
fraudulent  purpose  of  the  seller,  or  have  notice  of  snch 
fiicts  tending  to  show  a  fraudulent  purpose  as  would  pat » 
man  of  ordinary  prudence  on  inquiry.    Temple  v.  Smith...  513 

Qamishment. 

1.  Notice  how  served;  notice  on  agent  of  a  non-rendent 
firm  who  took  possesBion  of  goods  under  a  chattel  mortr 
gage,  Hdd  good.    Mathews  v.  Smith  4&  Crittenden 17B 

2.  Defined.    Id 18S 

3.  A  garnishee  who  answered,  "I  have  under  my  control 
notes,  judgments,  and  other  evidences  of  indebtedneis"of 
the  debtor,  is  not  liable  as  garnishee  in  an  action  for  moneT, 
unless  he  has  money  belonging  to  the  debtor  in  his  hands, 
or  has  converted  some  of  the  securities  to  his  own  use. 
Tingley  v,  Dolby 371 

4.  License  money.    Pundt  v.  Clary 406 

Orant. 

1.  To  two  persons  or  corporations  in  the  alternative  insoffi- 
cient  to  pass  title,  unless  power  of  election  is  given.  Joub 
V.  Hurlburt -  136 

Q^uaranty.    See  Negotiable  Instbumentb,  6. 

Gfruardian  and  Ward. 

1.  License  to  guardian  to  sell  may  be  granted  at  cbamben. 
Stewart  v.  Daggy 290 

Habeas  Corpus. 

1 .  A  petition  for  a  writ  of  habeas  corpus  must  state  tiie  ftds 
which  constitute  the  illegal  restraint  It  is  not  sufficient 
to  all^e  that  the  petitioner  is  illegally  restrained  of  his 
liberty.  Where  no  copy  of  the  petition  is  set  forth  in  the 
record,  error  cannot  be  predicated  on  the  refusal  of  the 
court  below  to  admit  certain  evidence  ofiered.  State  r. 
Ensign 2S0 

2.  Where  a  petition  for  habeas  corpus  is  presented  for  al- 
leged want  of  probable  cause,  it  should  set  forth  all  the 
testimony  taken  before  the  examining  magistrate.    Jd ^ 
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^  Herd  Law. 


A  person  taking  np  stock  for  trespass  npon  cnltiyated  lands, 
under  the  provisions  of  the  herd  law  of  1871,  acquires  no 
lien  npon  such  stock  unless  he  comply  substantially  with 
the  provisions  of  the  act    Bucher  v.  Wagoner 42*4 

Homestead. 

1.  Acquired  under  XJ.  S.  law  not  liable  to  be  sold  on  execu- 
tion or  attachment  for  debt  contracted  before  patent  issued. 
Smith  <&  Crittenden  v.  Steele 1 

2.  Right  of  owner  to  convey.    Id 4 

3.  Facts  stated  and  judgment  held  not  to  be  a  lien.     Kruger 

V.  Adams  dt  French  Harvester  Co 97 

4.  Mortgage  upon,  signed  by  husband  alone,  is  void.  [Laws 
1877,  34]     Bonorden  v.  Kriz 121 

Husband  and  Wife. 

1.  Marriage  formal,  but  void ;  cohabitation ;  liability  of  hus- 
band to  snp})ort  wife;  husband  cannot  recover  for  support 
from  sepanite  estate  of  wife.     Gerhold  v,  Wyss 90 

2.  Removal  to  this  state  with  intention  of  residing  here, 
attachment  does  not  lie.    Stramy  v.  Hutchins 266 

3.  Creditor's  bill  to  declare  property  lield  in  trust  by  defend- 
ant as  proi>erty  of  husband  against  whom  judgment  was 
rendered.    Bemis  v.  Davis 269 

4.  Husband  cannot  sue  for  death  of  wife  unless  there  are 
"next  of  kin."     Warren  i?.  EnglehaH 2a3 

5.  Where  property  is  transferred  by  a  husband  to  his  wife 
after  a  debt  is  contracted,  as  against  that  debt  she  must 
show  by  a  preimnderance  of  proof  that  she  is  a  bona  fide 
purchaser.     Thompstmv.  Loenig 386 

6.  Suit  between  divorced  husband  and  wife,  as  to  title  of 
property  conveyed  to  wife  by  a  third  party,  with  knowl- 
edge of  husband;  presumption  as  to  advancement.    Oray 

V.  Gray 453 

BartleU  v.  Bartlctt 456 

7.  Purchase  by  husband  of  real  estate;  deeds  to  wife,  who 
afterwards  died;  suit  by  husband  against  heirs-at-law  of 
wife  for  puri)ose  of  declaring  a  trust.  Held,  the  husband 
having  deeded  said  property  for  the  purpose  of  hindenns 
and  delaying  his  creditor,  a  court  of  equity  can  grant  him 

no  relief.    Bartlctt  v,  Bartlett 456 

8.  Husband  as  agent  of  wife;  contract  for  building;  me- 
chanics' lien  enforced.    Scales  v.  Paine  dt  Co 52i 


. 
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niegitimaoy.    S«e  Bastardy. 
Information.    See  Quo  Wabranto. 

Isjunotion. 

1.  Obligations  of  party  to  obey.    Jones  «.  HurVmrt 139 

2.  Eigoining  collection  of  taxes.    Earl  v.  JDuras 234 

HuUv.  Kearney  County 510 

3.  A  petition  which  states  that  the  plaintiff  is  the  owner  of 
certain  real  estate  by  tax  deeds,  and  that  the  defendants 
hold  a  prior  judgment  which  was  a  lien  upon  the  land  be- 
fore the  sale  and  conveyance,  and  seeking  to  enjoin  the  sile 
under  an  execution  issued  on  such  judgment,  does  not  state 

a  cause  of  action.    Riekards  v.  Coon ~ 430 

4.  In  such  case  the  defendants  have  a  right  to  complete  the 
sale  and  contest  the  validity  of  the  tax  deeds  in  an  action 
at  law,  and  a  court  of  equity  will  not  ei^join  a  sale  under 
the  execution  unless  some  equitable  ground  exists  for  its 
interference.    Id 4*21 

6.    In  cases  of  trespass.     Tigard  v,  MoffU ^^ 

6.    Petition  and  evidence  for,  Ae2(<  insufficient.     Id ^^ 

Instructions  to  Jury. 

1.  Should  not  be  given  by  county  judge  or  justice  of  the 
^leace.     Ives  v.  Norris 252 

2.  Judge  must  be  requested  to  give,  when.  Gettinger  v.  The 
State :"3 

3.  Correct  as  an  abstract  proposition  of  law,  is  good  ground 
for  reversal  if  it  submits  a  question  not  at  issue  and  mis- 
leading.     Smith  V.  Evans ^^^ 

4.  Complaint  that  instruction  is  "  vague  and  general,"  it  not 
appearing  that  one  more  explicit  was  requested,  will  not 
be  entertained.     S,  C.  B.  Ev.  Brown -  ^" 

5.  The  want  of  precision  of  expression  in  charging  a  jury 
is  not  a  sufficient  ground  for  setting  aside  the  verdict  where 
there  is  no  reason  to  believe  they  were  misled  by  it.  Ihtn- 
har  V.  Briggs 333 

6.  If  one  of  the  paragraphs  misstate  the  law  upon  a  mate- 
rial point,  such  error  will  not  be  cured  by  another  para- 
graph which  states  the  law  correctly,  because  the  jury 
would  be  left  in  doubt  as  to  which  paragraph  was  correct. 
Waeaon  v.  Palmer 378 


r 
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7.  Held  applicable  to  iasne  and  proof.     King  v.  Bell 409 

8.  Not  applicable  to  iBSiie  made'by  pleadings,  should  be  re- 
fused.    Webster  dt  Burr  v.  (TShee 428 

9.  Orally  given,  must  be  excepted  to,  to  be  reviewed  on  er- 
ror.   B.  V,  B.  B,  V,  Arnold 486 

Interest.    See  Usuby. 

1.  Allowed  on  appeal  from  award  of  damages  for  right  of 
way.    8,  C,  B.  B.  ».  J5roiwi ^  317 

Internal  Improvements. 

1.  Donations  of  county;  unpaid  interest  on  former  donations 
should  not  be  considered  in  making  up  aggr^^te  which 
county  is  entitled  to  vote.     Jones  v.  Hurtbwrt 125 

2.  Proposition  for  submission  of  question  to  vote  examined 
and  Aeld  invalid.     Id 125 

3.  Bonds  properly  voted  in  aid  of  railroad  not  void  because 
signed  and  sealed  in  an  adjoining  county,  although  not  de- 
livered on  account  of  service  of  writ  of  injunction.    Id,,,  126 

Judgment. 

1.  Conclusive  only  as  to  matters  put  in  issue.  Miller  v. 
Surford 16 

2.  In  excess  of  endorsement  onTsummons,  where  defendant 
fails  to  appear,  is  erroneous.    McKay  v.  Hinman „„.    33 

3.  Non-suit  proper,  when.     Marny  v.  Hardy 36 

4.  Facts  stated  and  judgment  held  not  to  be  a  lien  on  home- 
stead.    Kruger  v.  Adams  dt  French  Harvester  Co 97 


• 


5.  Against  principal  and  sureties  on  official  bonds.     Van 
Sickle  V.  Buffalo  County 120 

6.  Without  finding,  not  void  but  voidable.     CroseHey  v. 
SUeU 219 

7.  Entry  on  Sunday  by  justice  of  peace.     Thompson  v. 
Church 287 

6.    Decree  enjoining  sale  of  real  estate  is  final.    Biekards  v. 
Coon 419 

9.  Lien  of.    Bowen  r.  Billings. 442 

10.  In  contempt  proceedings;  roview  on  error.     Gandy  r. 
The  State 446 

U.    In  replevin.    Lee  v,  Hastings. 508 
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12.  A  judgment  rendered  upon  a  petition  open  to  general 
demurrer  is  not  Toid  and  subject  to  collateral  attack,  but 
merely  erroneous  and  liable  to  be  reversed  by  proceedings 
in  error.    McGavock  v.  Pollock 536 


Judicial  Sale. 


V 


1.  Levy  by  mistake  on  wrong  property;  motion  to  set  aside; 
practice.     Ziegler  v.  MeCormick 25 

2.  Applying' proceeds  where  there  are  several  liens.     FettU 

V.  Black .• 156 

3.  Certain  property  levied  on,  Hdd  not  included  in  a  sale 
under  a  decree  of  foreclosure.    Marsh  v.  Burley 261 

Jurisdiction. 

1.  Confirmation  of  sale  in  vacation.     McMurtry  v.  Tuttle 232 

2.  Granting  license,  at  chambers,  to  guardian  to  sell  real 
estate  of  ward.    Stewart  v,  Daggy -  290 

3.  Claims  against  county.     Dixon  County  r.  Barnes 294 

4.  Of  justice,     Lawrence  V.  Curtis -515 

5.  Supreme  court;  quo  warranto.  State,  ex  ret.  Qlenn^  v. 
Stein 530 

Justice  of  the  Peace. 

1.  Bill  of  particulars.    McKay  v.  Hinman 36 

CrossUy  v.  Steele 219 

2.  Jurisdiction  in  forcible  entry  and  detention.  Pcitit  r. 
Black 1^2 

3.  Where  jury  is  waived,  and  trial  had  before  justice,  there 
must  be  a  finding  of  fiicts.     Crossley  v.  Steele 219 

4.  No  authority  to  instruct  jury  on  law  of  the  case.  Ires  r. 
Norris -  252 

5.  Has  no  authority  to  appoint  a  person  to  serve  summons 

in  error.     B.  V.  B.  B.  v.  Sayer 280 

6.  May  enter  judgment  on  Sunday,  when.  Thompaon  v. 
Church 287 

7.  No  jurisdiction  in  claims  against  a  cx)uuty.  Dixon  Co.  r. 
Barnes -  294 

8.  In  an  action  of  replevin  commenced  in  1880,  before  a  jus- 
tice of  the  peace,  the  property  was  delivered  to  the  plain- 
tiff. On  the  trial  the  jury  found  that  the  plaintiff  was 
entitled  to  the  possession  only  of  the  property,  and  that 
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the  valae  of  sach  poesession  was  $107.50.  The  justice 
thereupon  rendered  judgment  in  &Yor  of  the  plaintiff  for 
costs.  Hddj  That  the  justice  had  jurisdiction.  Lawrence 
V.  Curtis. 515 

Landlord  and  Tenant. 

1.  A  parol  lease  for  two  years  is  valid  for  one  year  if  tenant 
enter  into  possession.     Friedhoff  v.  Smith 5 

2.  K.  and  N.  leased  certain  premises  for  six  months  from 
the  sixth  day  of  December,  1881,  for  $750,  to  be  paid  in 
installments  of  $125,  on  the  first  of  each  month.  It  was 
stated  in  the  lease  that  it  would  terminate  May  6th,  1882. 
Heldj  There  was  no  ambiguity  in  the  lease;  that  it  ran  for 
six  months  from  December  6th,  1881,  and  the  date  May  6th, 
1882,  as  the  time  of  the  termination,  was  an  error  in  com- 
putation.   NintUev.  The  State  Bank 245 

3.  Lease  defined;  rent  not  essential.    Folden  v.  The  State...  328 

4.  Lease  of  &rm  and  cattle;  forfeiture,  on  &ilure  of  lessee 
to  care  for  stock;  option  to  terminate,  when  exercised. 
Catlin  V.  Wright. 558 

Iiands— Pablio. 

1.  One  S.,  in  1871,  entered  a  tract  of  land  as  a  homestead 
under  the  United  States  statute.  In  1876  he  made  final 
proof,  and  has  resided  on  the  land  since  1871,  claiming  the 
same.  After  S.  made  final  proof  the  commissioner  of  the 
general  land  office,  without  notice,  on  his  own  motion, 
canceled  the  entry  of  S.,  upon  the  ground  that  a  filing  had 
been  made  thereon  in  1863  which  was  uncanceled.  In  1881 
R.  entered  the  land  as  a  timber  culture  claim,  and  sought 
to  evict  S.  by  an  action  of  forcible  entry.  Held^  That  the 
action  would  not  lie.    Streeter  v.  Bolph 388 

2.  Improvements  on,  sufficient  consideration  for  note. 
Brooks  V.  Hiatt 503 

Larceny.    See  Criminal  Law,  3,  4, 5, 6. 

Lien.    See  Juc^ment,  4. 

1.  Of  taxes,  how  proved.    MiUer  r.  Hurford 14 

2.  Of  judgment.    Bowen  v.  Billings 442 

Limitation. 

1.    Eflfect  of  statute,  on  boundary  lines.    Tnissel  r.  Lewis..,. t  415 
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2.  Action  between  divorced  husband  and  wife,  held  boned. 
Gray  v.  Gray -...  4o5 

3.  As  to  tax  deeds.    McQavockv.PoUaek 596 

Liquors. 

1.  The  law  [Comp.  Stat.,  ch.  50]  fixes  no  time  in  which  to 
appeal  from  order  granting  license.  Hdd,  That  appeal 
must  be  taken  as  soon  as  with  reasonable  diligence  the 
transcript  could  be  prepared  and  filed ;  and  where  an  ap- 
peal was  not  perfected  until  sixty  days  from  the*  date  of 
the  order  appealed  from,  the  appellate  court  acquired  no 
jurisdiction.    Lydick  v,  Komer 10 

2.  A  license  issued  after  a  reasonable  time  to  take  an  appeal 
has  elapsed,  but  before  the  same  is  taken,  is  valid,  notwith- 
standing a  notice  of  intention  to  appeaL    Id 10 

3.  License  issued  by  proper  authority,  and  not  void  upon  its 
face,  cannot  be  attacked  collaterally.    Fundi  v.  Clary -  407 

4.  In  an  action  against  partners  as  saloon  keepers  for  injary 
caused  by  the  sale  of  liquor  by  them,  the  action  does  not 
abate  by  reason  of  the  death  of  one  member  of  the  fiim. 
King  v.  Bdl 409 

5.  Carlisle  tables  of  expectancy  of  life,  Rdd,  Properly  admit- 
ted in  evidence  in  an  action  for  loss  of  means  of  support 
Id 409 

6.  Action  against  saloon  keepers;  petition  contained  twelTO 
counts,  commencing  November  30th,  1876,  and  terminating 
in  October,  1880,  and  there  was  testimony  which  was  un- 
contradicted tending  to  sustain  two  of  the  counts.  Hdd^ 
That  a  verdict  for  the  defendants  was  against  the  weight 

of  evidence.    McDougaU  v.  Giacofnini 431 

7.  Sale  proved  by  circumstantial  evidence.    Id -  432 

Malicious  Prosecution. 

1.  Action  against  two  defendants;  record  of  alleged  prose- 
cution offered  in  evidence  and  rejected  because  the  com- 
plaint was  not  signed  by  both  defendants.  Bcld,  Error. 
Caseheer  v,  Drahoble .'. 465 

2.  When  right  of  action  accrues.     Id „  465 

3.  Where  testimony  shows  that  the  object  of  criminal  pro- 
ceedings was  to  coerce  payment  of  a  debt^  and  not  punish 
crime,  a  malicious  motive  may  be  inferred.  Boss.  r.  Lang- 
worthy  ,.,.4 493 

4.  Probable  cause  defined.    Id, ..495 
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Mandamus. 


1.  Reviewable  only  on  error,  not  by  appeal.  State,  ex  rel. 
MilleTjV.  Laticaster  OimiUjf 223 

2.  Application  mnst  show  that  relator  is  entitled  to  writ. 
StaU  r.  WaUichH 278 

3.  Does  not  lie  to  compel  commisflioners  to  act  on  claims 
not  included  in  estimates.     Lancaster  Co.  v.  The  State 523 

Married  Women.    See  Husband  and  Wife. 

Mechanic's  Lien.        -— -^     > 

1.  In  November,  1880,  one  M.  contracted  with  G.  to  erect  a 
house  and  furnish  the  material.  M.  thereupon  purchased 
lumber  for  the  erection  ot  said  dwelling  in  his  own  name, 
the  credit  being  given  to  him,  and  after  the  erection  of  the  ' 
building  left  the  state  without  paying  for  the  lumber.  A 
mechanic's  lien  was  thereupon  filed  against  the  lot  on 
which  the  building  was  erected  and  appurtenances,  for  the 
amount  of  the  claim,  and  judgment  was  thereafter  ren- 
dered against  G.  for  the  amount,  and  the  premises  were 
sold.  Held,  That  as  the  testimony  failed  to  show  that  M. 
was  the  agent  of  G.,  the  judgment  and  lien  could  not  be 
sustained  under  the  Hen  act  in  force  at  that  time.  Doo- 
littU  V.  Goodrich 296 

Mills  and  Mill  Dams. 

1.  Rights  of  conflicting  claimants;  overflow  of  mill  site 
higher  np  river  by  owner  of  dam  below.    Seeley  v.  Bridges  547 

Mistake.    See  Payment. 

Mortgagee-Chattels. 

1.  Fraud  must  be  plead.    Ensign  v.  Roggencamp 30 

2.  Re-filing  and  recording.     Hanmtn  r.  Schmela 73 

3.  Mortgage  in  good  faith  defined.     Id 73 

4.  Question  of  fraud,  by  whom  raised.     Id 73 

5.  In  a  contract  between  the  trastee  of  a  mortgage  and  cer- 
tain creditors  of  a  railroad  company,  HeJdj  The  property 
levied  upon  was  not  included  in  the  mortgage.  [Lakk, 
Ch.  J.,  dissenting.]     Millard  r.  Buriey 259 

6.  Under  sec.  11,  chap.  32,  Comp.  8tat.,  mortgage,  although 
filed  for  record,  is  j>riirMi  facie  fraudulent  as  to  creditors  and 
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honaftde  purchasers,  if  the  mortgagor  retains  possessioii  of 
the  mortgaged  property.  And  the  i>eison  claiming  mdcr 
such  mortgage  must  make  it  ai^ear  that  the  samevas 
made  in  good  faith,  in  order  to  recover.     Manh  v.  BurUy^  'iSl 

7.  On  stock ;  increase.    Boggs  v,  Stankey 40 

8.  Alteration.    HoUand  v.  Griffith IH 

Mortgage— Beal  Property. 

1.  On  homestead,  signed  by  husband  alone,  Is  Toid.  Bonor- 
den  V,  KHz. 121 

2.  Certain  property  levied  on,  Hddy  Not  to  be  included  in  a 
sale  under  a  decree  of  foreclosure.     Marsh  v.  Burleg 2G2 

3.  Foreclosure  of;  general  principles;  power  of  court 
Clapp  V.  MaxweU.i .' 542 

Motion. 

1.  Should  point  out  objections  distinctly.     Casqf  v.  PedAcL.     9 

2.  For  new  trial  not  necessary  where  court  merely  con- 
strues pleading,  etc.    (yDwwhv^  v.  Hendrix 355 

Municipal  Corporations.    See  Cobpobations. 

Negligence. 

1.  Suit  against  railroad  to  recover  damages  occasioned  by 
killing  of  stock;  owner  not  held  guilty  of  oontributoiy 
mfgligence.  ^  U.  P.  r.  Schxcenk 484 

Negotiable  Instruments.    See  Schools,  3. 

1.  It  is  only  where  protest  is  necessary  in  order  to  fix  an  in- 
dorser's  liability,  that  he  can  be  subjected  to  tiie  costs 
thereof.     McKay  v.  Hininan 33 

2.  Agent  may  sue  on  note,  when.    Stall  r.  Sheldon, 207 

3.  A  provision  in  a  note  secured  by  mortgage  that,  "  Upon  a 
failure  to  jwiy  any  of  said  interest  within  thirty  days  after 
due,  the  holder  may  elect  to  consider  the  whole  note  due, 
and  it  may  be  collected  at  once,"  Heldj  To  control  a  gene- 
ral provision  in  the  mortgage,  and  to  restrict  the  right,  in 
case  of  default  of  payment  of  interest^  to  declare  the  debt 
due  to  the  holder  of  the  note.    Fletcher  v.  Dougherty 224 

4.  The  holder  of  a  promissory  note  is  not  required  to  resort 
to  his  remedy  against  the  maker  before  he  may  proceed  to 
collect  it  fit>m  the  Indorser,  and  when  the  indorsee  has 
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waived  a  demand,  protest,  and  notice  of  non-payment,  a 
right  of  recovery  aocraes  against  him  as  soon  as  the  note 
is  due.  The  indorser  cannot,  like  a  surety,  call  upon  the 
holder  of  the  note  to  proceed  and  collect  it  of  the  maker. 
Qilmnv,  Parlin 202 

6.  Warrants  of  cohnty  are  not  commercial  paper.  B,  4t  M, 
R.  B.v,  Clay  County 370 

6.  A  guaranty  in  the  following  form:  ''For  value  received, 
we  guarantee  the  payment  of  the  within  note,  and  hereby 
waive  protest,  demand, and  notice  of  non-payment  thereof," 
Held  J  To  be  an  absolute  contract  upon  a  lawful  considera- 
tion that  the  money  expressed  in  the  note  should  be  paid 

at  the  maturity  thereof,  at  all  events.    Bloom  v.  Warder^         , 
MiicheU  &  Co 476 

7.  A  contract  upon  the  same  paper  with  a  negotiable  pix)m- 
issory  note,  which  contract  modifies  and  qualifies  it,  cannot 
be  detached  from  the  note.  In  such  case  the  note,  if  de- 
tached and  transferred  to  an  innocent  purchaser  before 
maturity,  will  not  entitle  the  holder  to  recover  thereon. 
[Cobb,  "J.,  diesenting.  ]     Davis  v.  Henry 497 

8.  Where  by  the  terms  of  a  promissory  note  it  was  not  to 
draw  interest,  and  the  payee,  without  the  conH«^nt  of  the 
maker,  adds  the  figure  "  7  "  to  the  note  to  indicate  the  rate 
of  interest.  Held,  To  be  a  material  alteration,  and  to  avoid 
the  note.    Id 497 

9.  Improvements  on  public  lands  are  property,  and  a  sufli- 
cient  consideration  to  sustain  a  promissory  note  given  for 
the  purchase  of  the  same.    Brooks  r.  HicUt 503 

10.  The  defense  to  a  promissory  note  was,  that  it  was  given 
for  property  to  which  the  title  had  failed.  There  was  tes- 
timony tending  to  show  that  there  was  not  an  entire  fail- 
ure of  title.  Held^  That  the  plaintilf  was  entitled  to 
recover  for  such  'property,  as  the  title  had  not  failed,  and 

a  verdict  for  the  defendant  was  set  aside.    Id 503 

New  Trial.    See  Trial. 

Non-Suit.    Proi)erwhen.     Manzy  v.  Hardy 36 

Notes.    See  Negotiable  Instbuments. 
Oath. 

1.    Without  venue ;  presumption.    Miller  v.  Harford. 23 
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Parties. 

1.  Where  a  promissory  note  is  made  to  an  agent  in  his  own 
name  as  promisee,  he  may  maintain  an  action  thereon  with- 
out joining  the  person  beneficially  interested  in  the  note. 
StoU  V.  Sheldon -  SO: 

2.  A  transfer  by  a  plaintiff  of  his  interest  in  the  action  to  a 
co-plaintiff  will  not  justify  a  court  in  dismissing  the  action. 

Magenau  v.  Bell *247 

But  action  may  be  continued  in  the  name  of  the  original 
party,  or  the  court  may  allow  the  person  to  whom  the 
transfer  is  made  to  be  substituted.  This  substitution  may 
be  made  as  often  as  there  is  a  transfer  of  interest.    Ttm]^ 

V.  Smith 513 

Partnership.    See  Liquobs,  4.    Pleading,  11. 

1.  In  1874  the  firm  of  B.  Sc  L.  purchased  certain  real  estate 
with  partnership  funds,  the  title  being  taken  in  the  name 
of  B.  In  1876  the  firm  became  insolvent,  and  the  real 
property  was  sold  to  T.  for  a  firm  debt,  and  afterwards  sold 
to  the  wife  of  B.  While  the  title  was  in  the  name  of  B^ 
certain  transcripts  of  judgment  against  B.  were  filed  in  the 
district  court  and  executions  issued  thereon,  which  were 
levied  upon  the  real  estate  in  question  as  the  property  of 
B.  In  an  action  by  the  wife  to  enjoin  the  sale,  Held,  That 
])aTtneTsliip  property,  in  case  of  insolvency,  was  not  liable 
lor  the  individual  debts  of  the  members  of  the  firm  until 
the  partnersliip  debts  were  satisfied,  and  that  the  judg- 
ment was  not  a  lien.    Bowen  v.  Billings »  439 

2.  Action  between  partners.     Younglove  v.  Liebhardl 557 

Payment. 

1.  Recovery  of  money  paid  under  mistake.  Mamff  t. 
Hardy 36 

Pleading.    See  Inji'xctiox. 

1.  Illegal  asseasment  of  taxes;  burden  of  proof.  MiUer  v, 
Hurford '. 14 

2.  Fivcts  showing  illegality  of  bonds  must  be  stated.    Jd^...    14 

3.  By  creditor  of  mortgagor  on  ground  of  &aud.  Ensign  r. 
Boggencamp 30 

4.  Corporate  exitstence  not  put  in  issue  by  general  denial. 
Dietrichsr.  L.  <&  N,  W.  B,  B -    43 

5.  Habeas  corpus  cases.     The  State  v.  Ensign '^jO 


INDEX.  605 

6.  Where  the  iacts  stated  in  a  petition  do  not  constitute  a 
caufie  of  action,  merely  filing  an  answer  is  not  a  vraiyer  of 
that  defect     O^Danohue  v.  Hendrix 256 

7.  In  suit  by  husband  for  death  of  wife,  under  chap.  21, 
Comp.  »tat.     Warren  V,  Englehart 28:J 

8.  Construction;  must  be  taken  most  strongly  against 
pleader.     Gibson  v.  Parlin 292 

9.  Bankruptcy  as  a  defense.     McCormick  v.  Raymond 306 

10.  Fact  inferable  firom  pleadings  need  not  be  proved.    Jj'f- 

fel  <fr  Co.  V.  Schermerhom 342 

11.  Where  in  the  title  of  a  cause  the  indiTidual  names  of 
partners  are  given,  followed  by  the  word  "partners,"  it  is 
unne(^easaiy  to  repeat  the  names  in  the  body  of  the  peti- 
tion.    King  v,  BeU 409 

12.  Where  a  motion  is  sustained  to  strike  certain  matter  out 
of  a  pleading,  it  is  the  right  of  the  adverse  party  to  have 
su(!h  mutter  erased,  or  an  amended  pleading  filed;  but  if 
this  is  not  insisted  upou,  it  will  be  sufficient  to  treat  the 
objectionable  matter  as  stricken  out.    Id 409 

13.  On  appeal  from  award  of  damages  for  right  of  way.    B. 

V.  B.  R.  V.  Hayes 489 

Practice. 

1.  Motion  to  set  aside  levy  under  execution  on  wrong  prop- 
erty, accompanied  by  affidavits  and  notice,  is  proper. 
Ziegler  v,  McCormick 25 

2.  In  a  proceeding  to  reverse  judgment  of  an  inferior  court, 
where  the  only  error  is  that  costs  of  protest  of  note  on 
which  suit  was  brought  were  included  in  excess  of  endorse- 
ment on  summons,  and  same  is  remitted,  judgment  should 
be  affirmed  as  to  residue,  but  without  costs.  McKay  v, 
Sinman 33 

3.  When  there  is  no  disputed  material  fkct  for  the  jury  to 
pass  upon,  it  is  not  error  for  the  court  to  refuse  to  permit 
counsel  to  address  them.    Neidigv.Cole 39 

4.  Objections  to  depositions  when  filed.  Dietriehs  v.  L.  dt  N, 
W.KR 43 

6.     Setting  aside  default.    Hale  v.  Bender 66 

6.  Wlien  defendant  files  a  motion  to  set  a  judgment,  ren- 
dered by  default,  aside,  and  for  leave  to  answer,  be  must 
accompany  his  motion  with  his  proposed  answer  duly  veri- 
fied.   Spencer  V.  Thistle 227 
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7.    Confinnation  of  Bale  in  vacation.    McMurtr$  v.  TSdOe 332 

6.  A  writ  commencing  "  The  State  of  Nebraska,  Lancasts 
Connty,"  is  sufficient  without  repeating  the  words  '^The 
State  of  Nebraska  "  before  the  name  of  the  officer  addressed. 
Moore  v.  Fedawa 379 

9.    Service  by  publication.     McQavock  v.  PoUoek^ , 536 

Fraotioe  in  Criminal  Cases.    See  Cbimlnal  Law. 
Fractioe  in  Supreme  Court. 

1.  Error  without  prejudice.    Ensign  v.  Roggeneamp 30 

School  D.  No.  6  V.  School  D,  No.  9 178 

2.  Question  discussed  by  counsel,  but  not  in  record,  will  not 
be  considered.     JDietHchs  v,  L.  d-  N.  IT.  i?.  H 43 

3.  Evidence  held  to  sustain  verdict  and  judgment.    Petiit  v. 

Black 142 

Bloom  V,  Warder 476 

Scales  V,  Paine 521 

4.  Remanding  cause  with  direction  to  enter  j  udgment,  Sehool 
JD.  No.  6.  V.  SchoolD.  No.  9 167 

5.  Appearance  for  alignment.  State,  ex  rel.  Richardson^  f. 
FHtz 197 

6.  Transcript.     GaUey  v.  QaUey 200 

7.  Amending  petition  in  ejror.     Spencer  v.  TliifUc, 201 

E.  dt  G.  I.  R.  R,  V.  JngaUa 279 

8.  Alias  summons  issued  after  one  year  from  date  of  judg- 
ment, does  not  confer  jurisdiction.    Baker  v,  Sloss 230 

R.  V.  R.  R.  v.Sayer 280 

9.  Objections  to  bill  of  exceptions  not  considered  after  cause 

submitted.    Atkins  v.  Atkins 271 

Dietnchsv.L.  <&  N.  W.  R.  R 500 

10.  Verdict  not  set  aside  unless  clearly  wrong.  Gibson  r. 
Cleveland  Paper  Co 277 

11.  Service  of  summons  in  error,    R.  V.  R.  R.  v.  Sayer  - 2B0 

12.  Decree  enjoining  sale  of  real  estate  is  final,  and  maj  be 
reviewed  on  error  and  appeal.    Rickards  v.  Coon 419 

13.  Review  of  judgment  in  contempt  proceedings.    Gan^ 

V.  The  State .' 446 

14.  When  a  cause  is  submitted  on  a  record  so  imperfect  as 
to  render  it  impossible  to  tell  therefrom  whether  the  fiicts 
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asBigned  for  error  exist  or  not,  the  jad^ment  of  the  court 
below  will  be  affirmed.     Cunninglunn  r.  Tonnemaker 462 

15.  Taxing  costs 476 

16.  Jurisdiction  in  quo  warranto.  States  ex  ret.  Olenn,  v. 
Stein 530 

Presumptioiis. 

1.    Presence  of  prisoner  during  trial.     FMenv,  The  State..,  32H 
Principal  and  Agent.    See  Agek'cy. 

Principal  and  Surety.    Bee  Bonds.    Surety. 

Proceedings  in  Bern. 

1.    Sale  of  land  for  lien  of  taxes.     Peitii  r.  Black 154 

Process. 

1.  Caption  to  writs.     Moore  v.  Fedawa '^9 

2.  Service  by  publication.     McOavoek  v.  Pollock 536 

Purchaser.    See  Fraud.    Sale. 

Quo  Warranto. 

1.  .Turisdiction  of  snprome  court;  contents  of  information; 
who  may  proMecute.     State ^  ex  rel.  Glenn^  v.  Stein 530 

Railroads. 

1.  Donations  of  county  to  aid;  proposition  for  submission  to 
vote ;  bonds  signed  and  sealed  in  adjoining  county.  Jones 

V.  Hurlburt '. 125 

2.  Certain  property  of,  levied  on,  Held^  Not  included  in  a  sale 
under  a  decree  of  foreclosure.     Marsh  v.  Barley 262 

3.  Damages  for  right  of  way;  appeal  from  award;  interest. 

S.  C.  R.  R.  r.  Brown 317 

4.  Sale  of  railroad  eating  house;  damages  for  deceit;  evi- 
dence.    Market  v.  Moudy ". 322 

5.  A  witness  not  shown  to  have  any  knowledge  in  the  mat- 
ter of  the  construction  or  operation  of  railroadS|  is  not  com- 
petent to  give  an  opinion  as  to  the  needs  of  a  railroad  com- 
pany in  respect  to  its  depot  or  other  grounds.    Dietriehs  v. 

X.  <fc  N.  W.R.R 361 
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6.  The  decision  of  the  genen^  manager  of  a  laiboad  oom- 
pany  is  prima  facie ,  and  in  the  absence  of  all  evideiioeto 
the  contrary,  a  just  measure  of  what  is  esaential  to  tiie 
convenient  and  proper  conduct  of  its  business,  and  snifi- 
cient  to  warrant  the  exercise  the  power  of  eminent  do- 
main in  i|B  behalf.     Id s ^ 

7.  In  the  exercise  of  the  right  of  eminent  domain  by  a 
railroad  company  for  right  of  way,  depot  and  other  gromids 
under  the  statute  of  this  state,  one  appropriation  does  not 
exhaust  its  power,  but  new  appropriations  may  be  made 
from  time  to  time  as  the  necessities  of  the  road  may  r^ 
quire.    Id 361 

8.  Where  one  of  the  grounds  upon  which  it  was  sought  to 
ex^oin  the  condemnation  of  land  was  that  the  company,  in 
whose  name  the  proceedings  were  conducted,  had  leased 
its  road  for  a  term  of  years  not  yet  expired,  Hdd,  That  the 
proceedings  were  properly  taken  in  the  name  of  such  com- 
pany.   Id 361 

9.  Damage  to  stock ;  fencing  by  company ;  verdict  and  judg- 
ment for  plaintiff  sustained.     U.  P.  R,  R.  v.  Sekvenck^ 478 

10.  Right  of  eminent  domain;  evidence;  testimony  of  ex- 
perts; 11  Neb.,  585,  modified.    B.  V.  B.  B.  r.  AmM 485 

11.  Where  no  objection  was  made  in  the  court  below  to  di- 
rect proof  showing  the  amount  of  damages  sustained  by  a 
land-owner  by  reason  of  the  location  of  a  railroad  acroas 
his  land,  the  objection  is  not  available  on  error.    B.  V.  R. 

B.  V.  Hayes^ 489 

12.  Where  a  railroad  company  condemns  real  estate  as  the 
property  of  a  person  named,  it  cannot  on  appeal  from  the 
award,  at  least  without  tendering  an  issue  to  that  effect^ 
disprove  such  ownership.    Id 489 

13.  Where  on  appeal  the  only  question  is  the  amount  of 
damages,  no  pleadings  are  necessary ;  but  if  other  issQes 
are  involved  they  must  be  pleaded  to  be  available.    Id. ...  489 

Beal  Property. 

1.  Effect  of  purchase  subject  to  incumbiauoes.  Kruger  «. 
Adams  <fe  French  Harvester  Co 100 

2.  Title  by  will.    Pettit  v.  Black 142 

3.  In  a  real  action  brought  by  the  heirs  at  law  of  a  deceased 
person  against  one  holding  simply  under  an  invalid  tax  deed, 
the  seizin  of  the  deceased  ancestor  is  sufficiently  proved  to 
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warrant  a  recovery,  by  ahowmg  his  actual  poaeasion  of 
the  premises  at  the  time  of  his  death.  SpUznagle  v.  Van- 
kewch 338 

4.  In  March,  1873,  one  U.  sold  to  R.  lots  3  and  4,  in  block 
65,  in  Falls  City,  and  a  house  standing  on  lots  1  and  2  in 
the  same  block.  R.  entered  into  ixMsession,  but  paid  no 
part  of  the  purchase  price;  but  in  February,  1879,  executed 
a  mortgage  upon  lots  1  and  2  to  U.,  to  secure  a  debt,  and 
afterwards,  in  July  of  that  year,  sold  and  conveyed  said 
lots  to  one  D.,  who  perfected  his  chain  of  title  by  deeds 
running  back  to  the  mayor.  U.  had  no  record  title,  nor 
was  there  aujrthing  in  the  record  to  charge  H.  and  P.  with 
notice  of  his  rights,  and  there  vnui  testimony  tending  to 
show  that  they  had  no  notice  that  U.  had  any  interest  in 
the  premises.  Heldj  In  a  contest  between  them  and  IT.  that 
they  had  the  prior  right  to  the  house.     Uhl  v.  Bau 357 

« 

5.  Boundary  lines;  statute  of  limitations.     Tnuael  v.  Lewis  415 

6.  Where  one  tenant  in  common  conveys  his  interest  in  un- 
divided real  estate  by  metes  and  bounds,  it  wiU  be  suffi- 
cient to  pass  all  his  title  therein  within  the  boundaries  de- 
scribed in  the  deed.     Crook  v.  Vandevoort 505 

Beferee. 

1.  Failure  to  file  report  within  time  fixed  does  not  invali- 
date it.     Dietrichsv,  L.  dk  N.  W.  R,  R 43 

2.  A  case  was  referred  to  a  referee,  who  heard  all  the  testi- 
mony and  made  his  report,  which  was  afterwards  set  aside 
by  the  district  court,  to  which  exception  was  taken.  A 
trial  was  then  had  before  a  jury,  a  verdict,  and  judgment. 
Held  J  That  the  court  had  no  authority  to  set  aside  the  re- 
port of  the  referee,  except  for  cause ;  and  none  appearing, 
the  order  was  reversed.     TingUy  v.  Dolhff 371 

Belease.    See  Subety. 

Beligious  Societies. 

1.    Rights  over  buildings.    Tigard  v.  MoJftU 667 

Beplevin. 

1.  Affidavit  may  be  amended.     Crans  v.  Cunningham 204 

2.  Chattel  mortgage  on  stock;  increase  after  execution  of 
mortgage.   Soggs  v.  Siankeg 400 
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3.  Defendant  justified  by  virtue  of  chattel  mortgage ;  reply 
that  said  mortgage  had  been  altered,  that  it  had  been  ob- 
tained by  fraud,  etc.;  evidence  Held  Inadmissible.    HolUnd 

V.  Griffith    fiS 

4.  Judgment  must  be  in  the  alternative.     Lee  r.  Sagfingt...  508 

5.  Liabilityof  sureties  on  undertaking.     Id 5(H 

6.  Jurisdiction  of  justice.    Lawrence  v.  CurtU, 515 

7.  Does  not  lie  in  fovor  of  claimant  after  judgment  against 
him  under  proceedings  for  trial  of  right  of  property.    Bnq 

V.  Saaman .- 518 

Bes  Adjudicata.    See  Liquobs,  3. 

Besidence  defined.    Swaney  v.  Hutchine 968 

Sale.  See  YfiXDOR  axd  Vendee. 

1.  Confirmation  in  vacation.    MeMurtry  v.  TutUe ^ 

2.  Commissions  to  agent    Paivin  v.  Curran ^ 

3.  Avoiding  on  ground  of  fraud.    Temple  v.  SmiHL 513 

Schools. 

1.  Certificate  of  teacher;  action  to  recover  wagesL  Sdiool 
District  V.  Eties 5*2 

2.  Contract  with  teacher,  by  whom  made.  SusaeU  v.  The 
State ft' 

3.  Issuance  of  school  district  bonds  under  Gren.  Stat,  966; 
irregularities  iu  organization  of  district  no  defense;  legal 
organization  presumed,  when.     The  State  r.  School  Difirid  7? 

The  State  v.  School  District ® 

The  State  v.  Scliool  Dintrict 4« 

4.  On  application  for  mandamus  to  pay  school  district  bonds 
voted,  issued,  sold,  and  avails  used  by  district,  Held^  That 
the  court  will  not  inquire  into  qualifications  of  peraMs 
signing  request  ibr  meeting,  or  voters  at  the  election.  Th( 
State  V.  School  District,  82;  nor  whether  notice  was  pub- 

•    lished  for  length  of  time  required  by  statute. ^' 

5.  Construction  of  statute  as  to  power  of  school  districts  to 
issue  bonds ;  word  "  boiTow  "  defined.    Id ^ 

6.  Division  of  districts ;,  action  by  one  district  to  recover  j»f» 
rata  share  of  taxes  voted  before  division.  School  Didrid 
No.  6v.  School  District  No.  9 W 
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Service  by  Publication. 

1.  CoHBtractive  service  of  notice  to  the  defendant  of  the 
commencement  of  an  action  must  be  preceded  by  an  affida- 
▼it  act  directed  by  sec.  78  of  the  code  of  civil  procedure. 
MeOavockv.  PoUeek, 536 

2.  Where  the  affidavit  ^Is  to  show  that  the  person  to  be  ser- 
ved was  then  a  non-resident  of,  and  that  service  of  a  sum- 
mons could  not  be  made  upon  him  within  this  state,  the 
publication  is  void.    Id 536 

Statutes. 

1.  Word  "borrow"  defined.     The  Staie  v.  School  District 82 

2.  Retroactive  effect  not  given.    State,  ex  rel.  Olenn,  v.  Stein,  534 

Statutes  Cited  and  Construed. 

SE VISED  STATUTES  1866. 

Chattel  mortgage,  sec.  74,  chap.  43 76 

Courts,  sec.  38,  chap.  13 288 

Interest,  sec.  2,  chap.  28 158 

Plats  of  towns,  sees.  42,  49,  chap.  53 355 

1871. 
Revenue,  p.  81 17 

1875. 
Revenue,  p.  107 20 

1877. 

Bona  fide  purchasers,  p.  170 72 

Chattel  mortgage,  p.  51 76 

Homesteads,  p.  34 122 

Immoral  practices,  p.  6 196 

1879. 

School  district  bonds,  p.  170 81 

OEKEBAL  STATUTES  1873, 

Counties  and  county  offic  rs,  sees.  14, 15, 18,  19,  p.  234,  235...  368 

County  treasurer,  sec.  42,  p.  239 107 

,  sec.  77,  p.  925 107 

Liquors,  sec  579,  p.  853 432 

Revenue,  sec.  64,  p.  922 537 

Schools,  sees.  3,  12,  p.  962,  963 79 

,  sec.  13,  p.  963 468 

,  sec.  16,  p.  964 80 

,  sec.  30,  p.  966 80, 88 

Wills,  sees.  141, 142,  chap.  17 161 

,  sees.  143, 160, 161,  chap.  17 150 
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OOMPILED  STATUTES  1881. 

Appeals  in  probate  mattexs,  sec.  42,  chap.  20 6 

Chattel  mortgage,  sec  11,  chap.  32 77 

,  sec.  11, 14,  chap.  32 3C 

Cities,  first  class,  sec.  11, 13,  p.  84 275 

Counties,  sec.  37,  p.  181 235 

,  sec.  149,  150, 161,  p.  194 « 

;  warrants,  sec.  33,  36,  p.  180 586 

Courts,  sec.  38,  p.  202 a» 

Damages,  chap.  21 ^ 

Damages  for  right  of  way,  sec.  97,  chap.  16 3S0 

Decedents,  chap.  23 290 

,  sec.  30,  p.  216 285 

,  sec.  176,  p.  233 395 

,  sec  177, 180, 181, 182, 184 384,385 

Deeds,  acknowledgment,  sec.  2,  chap.  73 340 

Divorce,  sec  27,  chap.  26 95 

Elections,  sec.  10.  p.  258 5S4 

,  sec.  64, 71,  chap.  26 398, 3» 

,  sec.  103,  p.  270. 276 

Estimates  of  county,  p.  179 585 

Fees,  sec.  40,  chap.  28 570 

Fraud,  sec.  5,  chap.  32 6 

,  sec.  20,  chap.  32 33 

Herd  Uw,  p.  50 435,^ 

Improvements  on  public  lauds,  p.  299 506 

Liquors,  chap.  60 U 

,  sec.  33,  chap.  50 196 

Bailroads,  p.  381 479 

,  sec  81,  chap.  16....! 365 

Revenue,  sec.  144,  p.  427 235 

School  teacher,  wages,  p.  460 69 

Stock,  chap.  4 253 

CIVIL  CX>DE. 

Attachment,  sec  212 381 

Clerk  of  court,  sec.  614 509 

Commencing  actions,  sec.  19 231 

Confirmation  of  sale,  sec.  498 233 

Contempts,  sees.  669,  670,  671 449 

Exemption,  sees.  521,  522,  523 321 

Foreclosing  mortgages,  sees.  846-851 543,544 

Garnishment,  sees.  207,  208 181 

Justices  of  peace,  sec.  1085 SI 

,  sec  1002 288 

,  sec.  980 255 

,  sees.  1037, 1038, 1039 516 
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New  trial,  sec  314 228 

Parties,  sec.  46 614 

Pleadings,  sec  146 32 

Quo  warranto,  sees.  707-711,717 632,533 

Beplevin  judgment,  sec.  190, 191 610,  611 

Service  by  publication,  sees.  77,78 639 

Servioe  of  proceas,  sec.  882^ 282 

Service  of  summons,  sec.  73 233 

Statute  of  limitations,  sec  6» 466 

Style  of  process,  sec  880 382 

Summons,  alias,  sec.  67 32 

,  sec.  68 281 

,  sec.  910 36 

Summons  in  error,  sec.  686. 282 

Trial,  sec.  297 220 

Trial  of  right  of  property,  sees.  996,  997,  998 519 

Vacating  judgment,  sees.  602,606 229 

Witnesses,  sec  329 248,  300 

CRIMINAL  CX>DK 

CJosts,  sec  287 464 

Stock.    SsE  Herd  Law. 

1.  Act  of  1879,  Ck>mp.  Stat,  79;  title ;  constitutional  law. 
Ive$  V.  Norris 252 

Summons. 

1.  AUaSy  issued,  when.    Enngn  v.  Roggeneamp 30 

2.  Indorsement;  error  to  enter  judgment  in  excess  of. 
McKay  v.  Hinman 33 

3.  Description  of  plaintiff's  claim.     Id 33 

4.  Service  on  corporation.     MeMurtrg  v.  TutUe 232 

Summons  in  Error. 

1.    Service.    B.  V,  R,  B.  v,  Sayer 280 

Surety. 

1.  Attorney  at  law,  by  virtue  of  his  employment  to  make 
collections,  has  no  authority  to  release  a  surety  on  a  prom- 
issory note  without  payment;  such  authority  must  be 
proved.    SUM  v.  Sheldon 209 

2.  Liability  of,  in  undertaking  in  replevin.    Lee  v.  Hastings  608 

3.  Of  clerk  district  court;  liability  of  sureties  on  bond. 
MeDonafd  v.  Atkins i 668 
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Taxes. 

1.  Tax  receipt  not  evidenoe  of  lien.  Lien  must  be  proved 
from  assessment  rolls  unless  from  issnes  made  the  tax  is 
admitted.     Miller  v.  Hurford W 

2.  Pleading  illegal  assessments;  burden  of  proof,    /d..... —   14 

3.  Assessment  above  or  below  actual  value  not  void  if  as- 
sessor acted  in  good  £uth.     Jd U 

4.  Foreclosure  of  tax  lien;  act  of  1875  [Comp.  Stat,  chap. 
77,  art  Y]  appUes  to  all  cases  to  which  lien  for  taxes  had 
attached  prior  to  Sept  1, 1879.     Miller  v.  Hurford 20 

5.  Voting  taxes  is  not  a  levy.  School  D.  No.  6  v.  S^ool  D. 
No.  9 173 

6.  Sale  for,  treasurer  has  no  authority  to  sell,  except  for  aU 
delinquent,  with  penalty,  intere8t<,  and  costs.     TiUottom  v. 

.  SmaU 202 

O^Donohue  v.  Hendrix ^ 

Mc(}avock  «.  Pollock 536 

7.  Enjoining  collection.     Earlv.Duras 234 

Hnllv.  Kearney  County 540 

8.  For  court  house  and  jail.     B,  dt  M.  R.  B.  v.  Clay  QmK^  3^ 

9.  Sinking  fund,  levied  to  pay  other  than  bonded  indebted- 
ness, may  be  ei^joined.  And  the  &ct  that  the  county  oom- 
missioners,  after  the  levy  of  the  tax,  formally  rescinded 
the  same,  will  not  defeat  the  action,  where  the  tax  is  an 
apparent  lien  upon  real  property.  The  B.  dk  M.  B.  B.  o. 
Clay  County 367 

10.  Under  sec.  64,  Gen.  Stat,  922,  sale  made  June  16, 1874, 
and  deed  issued  June  15, 1876,  Held,  That  deed  was  issaed 
before  time  for  redemption  expired,  and  that  deed  was  void. 
Heldf  aiso,  That  deed  was  void  for  not  showing  place  of  sale 
and  because  sale  was  for  part  only  of  taxes  then  delinquent 
McOavock  v.  PoUock 536 

11.  Valid  deed  cannot  be  made  under  a  void  sale.    Id, 536 

12.  The  special  limitation  of  time  for  the  commencement  of  ^ 
an  action  by  the  revenue  act  is  not  available  where  the  tax 
deed  isjprtmo/octc  void.    Id 536 

13.  In  Jane,  1872,  Kearney  county,  which  till  then  had  been 
attached  to  Adams  county  for  election,  reoemie,  and  Judi- 
cial  purposes,  was  organized,  and  prepared  to  transact  its 
own  business.  On  the  thirteenth  of  July  following,  the 
commissioners  of  Adams,  as  they  had  been  accostomed  to 
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dOy  and  in  good  faith,  made  a  formal  levy  of  a  tax  for 
Kearney  oonnty,  upon  the  property  therein,  which  levy  the 
oommiaBioners  of  Kearney  adc^ted,  and  caused  to  he  ex- 
tended upon  their  own  tax  books.  Hdd,  That  this  adop- 
tion of  the  levy  by  the  commisBioners  of  Kearney  county 
made  it  their  own ;  and,  although  irregular,  was  not  a  valid 
objection  to  the  collection  of  the  tax  in  an  equitable  point 
of  view.    Hull  V.  Kearney  County 640 

Tenants  in  Common.    See  Ejectment.    Real  Pbopxbtt. 

Tender. 

1.  Action  commenced  before  justice  of  the  peace  to  reooyer 
$30  on  an  interest  coupon.  The  defendant  in  open  court 
tendered  $535,  the  amount  due  on  a  note  and  mortgage. 
Sddy  That  the  justice  was  not  the  agent  of  the  plaintiff, 
and  had  no  authority  to  receive  payment  in  excess  of  the 
amount  involved  in  the  suit,  and  that  the  tender  vras  un- 
availing. A  tender  must  be  made  to  a  party  entitled  to 
receive  payment.     Fletcher  v,  Daugherty 224 

Title.    Bee  Real  Pbopebty. 

Treasurer— County. 

1.  Liability  of  sureties  on  bond  of.  Van  Siekel  v.  Buffalo 
County 103 

2.  Eligibility  under  sea  10,  Comp.  Stat.,  258.    State  v.  Stein  .'V31 

TriaL 

1.  Actions  of  ejectment.    Oregory  v,  Lincoln 352 

2.  A  privilege  that  may  be  waived,  and  if  in  open  court 
waiver  may  be  oral.     Oregory  v.  Lincoln 352 

3.  An  objection  that  a  case  was  called  and  a  juiy  impaneled 
in  the  absence  of  the  attorneys  for  one  of  the  parties  must 
be  made  in  the  trial  court,  and  cannot  be  made  for  the  first 
time  in  the  supreme  court.     Waaaon  v.  Palmer 37 

4.  Credibility  of  witnesses.     Case  v.  Frederick 423 

6.  By  jury  not  allowed  in  contempt  proceedings.  Oandy  v. 
The  State 446 

Trial— New  TriaL 

1.  Only  granted  after  judgment,  on  motion.  Spencer  v. 
TkiMtle 227 
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2.  Motion  for,  necesBttiy  only  when  trial  has  been  had;  not 
necesaary  when  conrt  haa  merely  oonstmed  pleadinps  ^ 
O^Donohue  v.  Heftdrix  « 255 

3.  For  want  of  sufficient  evidence  to  support  verdict,  not 
granted  unless  verdict  manifestly  wrong.  PoMn  v.  Cumn  306 

4.  Errors  without  prejudice  not  sufficient  to  warrant    Ei^ 

sign  V.  Roggencamp 30 

School  D,  No,  6  V,  School  D.  No.  9^ IW 

6.  Motion  for,  addressed  to  discretion  of  court  Tingteu  t. 
Dolby 373 

6.  General  rules  concerning  granting  o£    Id 374 

7.  Order  granting  may  be  reviewed  on  error.    Tingleg  e.  DoBfg  375 

8.  Witness  sick ;  del^dant  proceeding  to  trial  without  vp- 
plying  for  a  continuance  or  delay ;  SM,  No  ground  for  new 
trial.    Oorackev.  ffinte .'...  381 

9.  It  is  not  sufficient  to  allege  in  an  affidavit  for  a  new  tiisl 
on  the  ground  of  newly  discovered  evidence,  that  the  par- 
ty could  not,  with  reasonable  diligence,  procure  such  tes- 
timony before  the  trial.  The  affidavit  must  state  what 
particular  effort  the  party  has  made  to  procure  such  testi- 
mony.   Id 391 

10.  Motion  for,  must  include  otrjections  to  evidence.    B.  V. 

B.  R.  V.  Hayes 4» 

1 1.  Not  granted  on  the  ground  of  newly  discovered  evidence, 
when  such  evidence,  if  produced,  oould  have  no  greater 
effect  than  to  discredit  a  i>arl7  as  a  witness  in  his  own  be- 
half.  Id.y  391 ;  or  discredit  some  of  the  witnesses  on  the 
opposite  side.     Ogden  v.  The  State 436 

12.  Newly  discovered  evidence.     Ogden  r.  The  State 438 

Trial  of  right  of  Property. 

1.  Judgment  against  claimant;  he  cannot  afterward  main- 
tain  replevin.    Bray  v.  Saaman. .% SiB 

Trusts. 

1.  General  rule  where  conveyance  of  legal  title  is  taken  in 
name  of  one  person,  while  consideration  is  paid  by  another. 
Barflett  r.  BarOeU 458 

Usury. 

1.  Where  an  agent  entrusted  with  the  money  of  his  princi- 
pal to  loan  exacts  a  bonus  or  commission  from  the  borrow- 
er in  addition  to  lawful  interest  the  contract  will  be  tainted 
with  usury.  New  England  Mortgage  Security  Co.  v.  Sear 
driekaon 1^7 
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II  2.     Where  a  peraon  holding  himself  oat  as  agent  made  a  loan 

U  of  $250,  and  retained  |61  out  of  that  sam  for  oommiMiona, 

ffeld,  That  in  the  aheence  of  a  special  denial  by  the  alleged 
2  principal  of  imch  agency,  a  judgment  finding  that  such 

agency  existed  will  not  be  distnrbed.    Lake,  Ch.  J.,  dis- 
senting.   Id 574 

3.     Where  a  loan  for  |350  was  made  by  the  C.  Banking 

Company,  and  |70  retained  for  commission,  and  the  teeti- 

,  mony  of  the  plaintiff  showed  that  in  addition  to  ten  per 

cent  interest  the  borrower  was  to  pay  certain  other  ex- 
penses to  the  Banking  Company,  Heldj  That  as  the  amount 
paid  by  the  borrower  to  the  Banking  Company  greatly  ex- 
ceeded 12  per  cent,  it  devolved  on  the  plaintiff  to  show  that 
I  the  value  of  said  services  rendered  to  it^  when  added  to  the 

J  ten  per  cent  reserved,  did  not  exceed  the  maximum  rate 

Allowed  by  law.     Lake,  Ch.  J.,  dissenting.    New  England 
Mortgage  Security  Co,  v.  Harris t'Ml 

Variance. 

1.    Between  indictment  and  proof.     GetHnger  v.  The  State,..  308 

Vendor  and  Vendee. 

T 

1.    A  contract,  that  the  title  to  personal  property  shall  not 
pass  to  the  vendee  nnti  I  the  purchase  money  is  paid,  is  valid 
^                                  between  the  parties,  even  though  the  contract,  or  a  copy 
'                                  thereof,  is  not  filed  in  the  clerk's  office.     And  a  party  pur- 
chasing with  notice  that  the  debtor  is  not  the  owner  of  the 
property  is  not  protecte<l.     MeCormiek  v,  Stevenson 7i» 

Verdict. 

1.  Setting  aside  on  fiiilure  to  prove  a  material  het.     Wal- 
hridgev.  The  State 236 

2.  Alleged  to  be  against  evidence,  not  set  aside  nnless  clearly 

wrong.     Oibson  V,  Cfeveland  Paper  Co 277 

Foivin  V.  Curran 302 

Webster  4&  Burr  V,  O'Shee 428 

Preseott  v.  Jones 535 

3.  Set  aside  on  ground  of  insufficient  evidence,  and  as  against 

evidence.    Smith  v.  Evans 314 

Dunhar  v.  Briggs 332 

Vietw  Sewing  Machine  Co.  v.  Day 406 

HoUand  v.  Qnfflth 472 

CaUinv.  Wright 569 
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Waiver. 

1.  Party  joining  in  trial  to  jury  does  not  waive  an  excep- 
tion previously  taken  to  tlie  setting  aside  of  report  of  ref- 
eree.    Tingley  V.  Dolby 375 

Warrants— County ,  not  oommerclal  paper.     JB.  «£  if.  i2.  B.  e. 

Clay  County 370 

Warranty. 

1.  Purchase  of  machine ;  breach  of  warranty ;  vwidee's  dam- 
ages limited  to  a  recovery  back  of  money  paid  on  contract 
Sycamore  Marsh  Co.  v.  Sturm 210 

2.  Katification  by  principal  of  acts  of  agent.    Id '21U 

3.  Purchase  of  machine;  failure  to  notify  seller  of  defects; 
warranty  no  defense.    Smith  v.  Ewina, 316 

4.  Soundness  of  horses ;  evidence.     Jhtnharv,  Brigg9 334 

Will. 

1.  Not  admissible  as  evidence  of  title,  unless  probated,  but 
sufficient  as  claim  of  right  with  adverse  possession.  PdtU 
r.  Black 142 

Witnesses.    See  Evidence. 

1.  Liability  for  costs  is  such  an  interest  as  prevents  one  from 
being  a  competent  witness  whpn  adverse  party  is  admin- 
istrator.    Hansom  v.  Schmela «   74 

2.  A  person  who  is  precluded  by  statute  from  testifying 
against  an  executor  cannot  by  transferring  his  interest  da- 
ring the  pendency  of  the  action  be  rendered  competent  to 
testify.    Magenau  r.  Bell 247 

3.  In  an  action  between  the  assignee  and  a  mortgagee  of  a 
deceased  assignor,  the  mortgagee  is  not  a  competent  wit- 
ness.   Housel  V.  Oremer 2^ 

4.  Statements  or  admissions  out  of  court.    Market  t.  Moudy  323 

5.  Opinions.    Ihinbar  v.  Briggs 333 

Dictrichsv.  L.dtX.  W.  R.R 361 

6.  Where  a  question  put.  to  a  witness  calls  for  an  ans^'er 
which  is  incompetent,  or  which  can  have  no  legitimate 
bearing  upon  any  issue  in  the  case,  it  is  not  error  to  rgect 

it.    Searlesv.  Oden 344 

7.  Examination  and  cross  examination.     Boggs  v.  Thompeon  403 

8.  Credibility  determined  by  juiy.     Owe«.  Frederick 423 

Words  and  Phrases.    See  Statutes. 

Writ,  defined.     Moore  v.  Fedawa 3?1 
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